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LABEIi. 

. Neither a letter nor a horsesUoe, aor any such simple dericei caa be claimed 
as a label. 

Gifford é Gifford, for plaîntiffs. . 

S. S. Boyd, for défendants. , , 

Blatchfoed, C, J. Tbe first claim of the reissue ["Improvement in 
Plug Tobacco," granted tp Charles Siedler, October 2é, 1876,] is the 
only one involved in this suit. That claim bas not been directly sus- 
tained in any suit on final hearing. It was not direotly sustained in 
tbe snit against Dohan. Tbe tbird claim was infringed and sustained 
in that suit, and tbe novelty of that claim was put upon tbe ground 
pf a distinction between metalliq lettera too large tobave enoughto 
answer tbe purpose of a label, and a label witb letters on it. If in 
tbat suit the first and fourtb claims were considered, tbe T^ord "label" 
in those claims did not require, for the purposes of the infringement, 
that any label not baving letters on it sbould be considered. 

The défendants' device in this case is a plain metallic horseshoe 
with no letters on it. It niay be ^ trade-mark, but as sucb it is not 
like the plaintifïs' device as'ft trade-mark. As anything else, it is no 
more a label, than the Jettera ^which, in tbe Dqhan case, were held 
not to be labels were labels. A single letter, recognizabie as such, is 
quite as much ■& distinguishing marïc made by ai pièce of Éépaifàie 
material as is a pièce of métal of the form of a horseshoe. The,let- 
ter B would be called the letter B, and the plain horseshoe would be 
«alled a horseshoe; but, to sustain the paient, neither can be, ca,ïlëd 
the label referred to in it. 

The motion is denied. 

See Hostetter y.Adams, 10 FEDi Eep. 838, 
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WlNSTEAD V. BiNQHAM.* 

{Cireuit Court, N. D. Oeorgia. August, 1882.) 

i, MOKTGAGE Liens— ASSIGNMENT OF. 

In regard to the assignment of mortgage liens the law of Georgia does not dif- 
fer from the gênerai raies of law and equity, and therefore, in that state, a 
transf er by delivery of a promissory note payable to bearer and secured by mort- 
gage, carries with it the mortgage lien, so that the holder of the note may f ore- 
close the mortgage by suit in equity in his own name) and without making the 
mortgagee a party. 
2. ABTiciyE 1996, Code of Geobgia. 

The article 1996 of the Code of Georgia does not in any way provide for 
mortgage liens. 

Paedee, g. J. The bill in this case ia for the foreclosure of a mort- 
gage given by défendant to one Freeman, exécuter, to secure the 
payment of a note of even date therewith payable to bearer. The 
hearing is on the merits, and the proof consists of the notes in 
question, produced by complainant, and the mortgage duly executed 
as set forth in the bill. Neither note or mortgage show any assign- 
ment in writing, and the question for décision is whether, in such a 
case, iinder the law of Georgia, the bearer of the note takes any 
title suÊ&cient to foreclose the mortgage in his own name. 

*Beported by Joseph P. Hornor, Bsq., of the New Orléans bar. 
v.l4,no.l — 1 
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At common law and in equity it îs well settled tliat the incidents 
foUow the principal, and that the transfer of a note secured by a mort- 
gage carries with it the mortgage security ; so that the transfer by 
delivery of a note payable to bearer, will transfer the mortgage given 
co secure the note. And the law of Georgia is the same, unless there 
bas been a change made by some statute of the state. See 9 Ga. 86; 
32 Ga. 228. 

The statute claimed to hâve made this innovation is the act 
of 1873. Sess. Acta 1873, pp. 43 to 47. Section 21,thelastof the 
act, is to the effect that "ail liens herein provided for may be as- 
signed by writing and not otherwise, and under such assignment the 
assignée ehall hâve ail the rights of the assigner as regulated by this 
act." An examination of the entire act shows that the first section 
déclares certain liens to be established, among which is the lien by 
mortgage. The second section provides for the Buperiority of liens 
for taxes, — first for the state, secondly for counties, and thirdly for 
municipalities. The third section is to the effect that certain liens, 
to-wit, in favor of judgment creditors, of mortgage creditors, and in 
favor of the state for costs, shall remain as under existing laws, ex- 
cept when altered by the subséquent provisions of the act. The re- 
maining and subséquent sections relate in no manner to provisions 
for the mortgage lien, and in no way alter the mortgage lien. No 
àdjudicated cases frôm the suprême court of Georgia are cited where 
the last section of the act in question, or section 1996 of the Code to 
the same purport, hâve been construed so as to cover assignments of 
mortgages. 

The case of Dalton City Co. v. Johnson, 57 Ga. 398, cited by 
counsel for défendant, throws no light on the question; the notes 
sued on contained no negotiable words, and there was no assignment 
proved in writing or otherwise. 

The case of Turk v. Cook, 63 Ga. 681, referred to, is not in point. 
That was a suit brought on an open account, without an assign- 
ment in writing. 

The case of Planters' Bank v. Prater, 64 Ga. 609, cited, would 
cover the case, had the question under considération been before the 
court. That was a suit brought on an absolute eonveyance of real 
estate, with a bond to reconvey on the payment of certain notes pay- 
able to order, which notes were not indorsed, but were transferred 
by delivery. Jackson, Justice, in giving the opinion of the court, 
says: 
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"It will bo rcmarked that tlie note itself waD oaly tiansfeiTed by delivëry 
to the bank, though payable to the order of Matthews «& Co., and therefore 
that the question does not artse whether the transfer of the légal title to the 
note carried with it in equity the conveyance of the laud as a security. It 
might well be doubted that if it had been indorsed it would carry an absolute 
deed to the land, such as this transaction is mado by our statute, over to the 
indorsee. Code, §§ 1969, 1970." 

The learned justice then proceeds : 

"And even if the transaction made a mortgage, it would seem that under 
the act of 1873 (Acts 1873, pp. 42-47; Code, § 1996) the assignment must 
be made in writing to be valid, inasntuch as the twenty-flrst section of that 
act déclares ' that ail liens herein provided for may be assigned by writing 
and not otherwise;' and mortgages are provided for in that act." 

This is clearly an ohiter dictum, and not sound as a conclusion of 
abstract law. The words "herein provided for" and "herein referred 
to" are not the same in meaning, and yet Judge Jactson's dictum 
would make them so. From inquiry of my brethren more familiar 
than myself with Georgia practice, I am informed that it is not con- 
sidered at the bar that the act referred to as section 1996 of the Code 
applies to mortgages. 

It seems to me to be clear that the terms of the third section ex- 
pressly exclude mortgages from the effects of the act. It in effect dé- 
clares that the first two sections shall not affect mortgages, which are 
to remain as under existing laws. The remaining sections of the act 
do not provide for mortgage liens. In fact, taking the act as a whole, 
it is difficult to see how it in any way provides for mortgage liens. 
Thèse liens existed before, and unless the last section affects them, 
nothiug has been added and nothing taken away. Every other 
lien referred to in the act is a statutory lien, and may be said to hâve 
been provided for by the act; and the reason for including mort- 
gages in the restriction placed on assignments of liens provided for in 
the act f ails. Every other lien referred to therein results from opéra- 
tion of law, and is likely to be secret and unrecorded, whilethe mort- 
gage lien is part and pareel of the contract. It is evidenced usnally 
in writing; it is registered; the world has notice of its existence, and 
that it exists for the purpose of securing the particular debt. The 
mortgage is given with a viewto its assignability ; itis partof the con- 
tract that it shall be assignable. See 9 Ga. 92. It is not so with 
statutory liens or privilèges, for with regard to the lien or its assign- 
ability the parties usually make no contract whatever. 

My conclusion is that with regard to the assignment of mortgage liens 
the lav7 of Georgia does not diff er from the gênerai rules of law and equity, 
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and tliat, therefore, in this state a transfer by delivery of a promissory 
note payable to bearer, and seoured by mortgage, carries with it the mort- 
gage lien, so that the holder of the note may foreclose the mortgage 
by Buit in equity in his own name, and without making the named 
mortgagee a party. A decree wiil therefore go for the complainant 
in this case. 



CoANN and others v. Atlanta Cotton Faotoet Co.* 

(Gireuit Court, N.B. Oeorgia. September, 1882.) 

Teust Dbbd — TîQuiTT RuLBS 47, 48 — Absent Parties. 

The Atlanta Ootton Factory Company made a deed of certain property, real 
and Personal, in trust, to certain trustées, to secure to its bondholders the pay- 
ment of their bonds and interest, with power to take and sell the property in 
case the company ghould make default in payment of tlie interest coupons, and 
such default sliould continue for one month, and said trustées should hâve notice 
thereof. Subsequently, but at a time whea no coupon wasdue, one of the bond- 
holders brought this suit for himself, and for ail parties in interest who might 
join him, alleging the insolvency of the company, ita inability to meet its debts 
and expenses, and its being about to default in the payment of interest, and had a 
receiver appointed. Afterwards, several, but net ail, of the bondholders, among 
them one of the trustées, joined the complainant, and; before any default in the 
payment of interest, a decree was entered ordering a sale, which was had, 
and the property was purchased by one of the bondholders. The remaining 
trustées then appeared, and asked to hâve the sale set aside on the ground of 
the inadequajy of the price, and that the decree be vacated to enable them, as 
representinn ail the flrst-mortgage bondholders, to be made parties. Ileld — 
(1) That the relief prayed for must be granted. (2j That the equity rules-that 
allow suits to be brought by some complainants for the beneflt of ail, expressly 
reserve the rights of absent parties. Equity Rules 47 and 48. (3) The absent 
bond). Iders are not quasi parties, as they would hâve been had the trustées 
been parties to the suit, and are not bound by the decree. Gcmipbell v. Bailroad 
(Jo. 1 Woods, 377. (4) The purchaser at the sale made, who is also a bondholder 
and party, takes no full title ta what the decree purports to sell. (5) The rem- 
edy then given by thé decree is not full and complète, even as to the parties be- 
fore the court, and the litigation is not ended. 

HopMns, Ahbott é Thompson, for complainants. 

Bleakley, Webb é Davis, contra. 

Paedee, C. J. On the fifteenth of August, 1878, the défendant 
executed and delivered to Freeman Clarke, Henry B. Plant, and Vin- 
cent E. Tommy, a deed of certain property in Atlanta, Georgia, both 
real and personal, in trust, for the purpose of securing to the holders 
of the first-mortgage bonds of said company payment of the sum of 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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$150,000 on October 1, 1883, together withinterest thereon at the rate 
of 10 per cent, par annum, payable quarterly, on the first days of 
January, April, Jaly, and October, in each year, at the City Bank, 
New York. It was provided in said deed that if the défendant should 
fail to pay the interest coupons, or any of them, or the bonds, or any 
of them, as they became due, and such default ghoidd continue for one 
month, such trustées, when notified of such failure, and that it has con- 
tinuedfor one month, were authorized to take control of the property 
and to sell the same as therein provided. 

On the twenty-fifth of Maroh, 1881, the plaintifif E. T. Coann, as 
sole complainant, filed his bill, alleging the making of the deed of 
trust, that he was a holder of 37 first-mortgage bonds of défend- 
ant, and that he brought this action on behalf of himself and of the 
first-mortgage bondholders who might join in the same. Coann fur- 
ther alleged that the défendant was insolvent, and could not pay 
its debts, as well as running expenses, and the wages of its employés, 
and that the f actory would close, and the employés would scatter, and 
that it was about to default in the payment of interest due April Ist 
thereafter. He prayed for the appointment of a receiver, and that 
when default occurred in the payment of the interest on the bonds the 
deed might be foreclosed and the property sold to pay the first mort- 
gage. Thereupon, by order made and entered March 25, 1881, the 
court appointed Hon. Eufus B. BuUock as receiver of the property, 
with directions to carry on the business, collect dues, and out of the 
proceeds pay operatives and other proper expenses, and, further, to 
make report of his proceedings every rule day. 

On April 21, 1881, a pétition was filed by the Saco Water-power 
Company, and on the thirtieth of April, 1881, a pétition was filed by 
the Lewiston Machine Company, asking that the petitioners be made 
parties complainant to the suit. Each of thèse petitioners reserved 
the right to move for another person than Eufus B. Bullock to be 
made receiver of the defendant's property. On September 27, 1881, 
a pétition was filed by A. V. Clarke, Preeman Clarke, and others, ask- 
ing to be made parties complainant, who united in the charges and 
prayers of the bill. A spécial allégation was as follows : "Said Free- 
man Clarke is one of the trustées named in the mortgage, and is the 
holder and owner of 18 of said first-mortgage bonds," etc. On the 
same day an order was entered in conformity with the pétition. 

Deeember 10, 1881, an order was entered upon the pétition of the 
receiver, directing him to make and issue negotiable paper for sueh 
cotton and supplies as he may find necessary to purchase in carrying 
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on business, * * * and for money to make such piirchases. Fi- 
nal decree was entered in the action March 28, 1882, under wliich a 
sale was made by the commissioners therein named on the sixth of 
July, 1882, and Lemuel CoiEn purohased the trust estais for |101,- 
000, that being the highest sum bid for the property. 

By référence to the decree it will be noticed that the trustées, 
the holders of the légal title of the property, were not made parties 
to the forclosure suit, and that only $132,000 of the first-mortgage 
bondholders appear on the record. By the affidavits of the two sur- 
viving trustées it appears that not only were they not made parties, 
but they were never requested to take any steps looking to a foredos- 
ure of the property, nor were they ever notifled that there was de- 
fault in the payment of the interest coupons, nor that the interest 
had remained unpaid for the period of one month. 

Freemau Clarke's affidavit shows that he understood the pending 
proceedings were being carried on, not for the purpose of foreolosure, 
but for the sole purpose of appointing and continuing Mr. Bullock as 
receiver. Messrs. Freeman Clarke, E. T. Coann, and A. V. Clarke 
say they did not know, until after the decree was entered, that a fore- 
olosure suit was in progress. The interest on their first-mortgage 
bonds was paid up to the first of April, 1882, and the decree herein 
was entered on the twenty-eighth day of March, 1882, prior to any 
default upon their large amount of coupons. 

No proof appears to hâve been taken in the cause, and the decree 
was entered by consent on the twenty-eighth of March, 1882. Apart 
from the statements in the decree, there is no évidence that any of 
the coupons were at that time unpaid. Mr. A. V. Clarke and others> 
made arrangements to protect their interests at the sale, but withdrew 
from thèse arrangements on learning that the trustées had not been 
made parties to the foreolosure suit, and that the trustées claimed 
that the sale would be invalid by reason of their not having been 
joined as parties. Freeman Clarke refused to join in any effort to 
bid upon the property, and notified the other first-mortgage bond- 
holders that, in his opinion, the sale of the property in a suit to 
which the trustées were not parties, would be irregular and void. 
This position of Mr. Freeman Clarke as a trustée, arising out of a 
failure to join the trustées as parties, ereated confusion and uncer- 
tainty among the bondholders, and led to the failure of many of them 
to act in concert for the protection of their rights. 

The affidavits of the plaintiffs Coann and A. V. Clarke show that 
they were both ignorant of the fact that this action was a foreciosuro 
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Biiit until af ter the decree of foreclosure was granted. When tbey 
were infonned of the decree of foreclosure thoy were advised by coun- 
sel that there was doubt about the validity of the title to the mort- 
gaged premises, as the trustées were not made parties, and as some 
of the bondholders were not parties. 

The affidavits of Zephaniah Clarke and C. C. Cornell show that 
they are holders and owners of first-mortgage bonds of the défendant, 
and hâve not been made parties to the suit, and that they knew noth- 
ing about thèse proceedings until after the sale herein ; the interest 
on their bonds having been regularly paid to April 1, 1882. 

Mr. Warner's afSdavit is much to the same effect, showing his ig- 
norance of a foreclosure suit until after the granting of the deeree, 
and that he took such steps as he could to protect the interests of his 
clients, the brothers Landauer, who were not made parties to the 
suit, but that owing to the faot that the title under the sale was ques- 
tionable, and that the amount of receiver's certificates were unasoer- 
tained, the bondholders did not make a bid. 

Mr. Webb's affidavit shows that the purchasers, on the sale of July 
6th, purchased with notice of trustées' rights and claims in the mat- 
ter ; that a large number of the first-mortgage bondholders were not 
parties to the proceedings ; and that, as he is informed and believes, 
there was no default in the payment of the interest on the bonds. 

The mortgaged premises were sold July 6, 1882, for $101,000, to 
Samuel H. Coffin, who is one of the firm of CoÉSn, Altemus & C!o., 
which firm holds first-mortgage bonds to a large extent, and are 
complainants in suit, and also own the entire issue of $100,000 of 
second-mortgage bonds. W. E. McCoy values the mortgaged prop- 
erty at $200,000; William C. Langley values it at at least $150,000. 

The case comes up at this time on a motion by Freeman Clarke 
and Henry B. Plant, surviving trustées, made at the term of court at 
which the decree of sale was rendered, asking that the sale made be 
set aside for inadéquate price, and that the consent decree rendered 
be vacated to allow them, as representing ail the first-mortgage bond- 
holders, to be made parties to allège and prove default in the pay- 
ment of the interest due on the bonds, and to obtain a decree of 
foreclosure that will bind and protect ail the parties interested in the 
first-mortgage bonds or the trust estate. A considération of the 
entire case satisfies me that this motion should be granted. To reach 
this conclusionit is not necessary to détermine that the proceedinga 
had in the case hâve been irregular and void. 
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It may well be that ail the persons who hâve made themselvea 
parties, or who hâve come in since the sale asking for payment of 
their bonds, are bound by the decree. And yet it may be said that 
a close inspection of the pleadings and proceedings had in the case 
shows that the original bill, giving it its fuUest soope, is not one for 
foreclosure; that it shows no grounds looking to a foreclosure, except 
the allégation that the mortgagor is going to default; that in only 
one application of a bondholder to be allowed to join the complain- 
ant is there any allégation that there had been default in paying 
the interest ; that only the original bill was notice to the défendant 
who made no appearance ; that the decree pro confessa entered 
against the défendant goea only to the allégations of the original 
bill; and that there is no proof in the case by confession or other- 
wise, except affidavit offered on this hearing, that there had been 
any default or breach of contract that would warrant a decree of 
foreclosure. Nor is it necesaary to détermine whether or not ail the 
bondholders, or else the trustées to represent them, must be made 
parties in order to obtain a valid foreclosure of a trust deed. The 
law of Georgia which contrôla the effect of the trust deed which is 
the foundation of this case, to the efïect that "a mortgage.is only 
security for a debt and passes no title," may well make it a vexed 
question in this state as to how far it may be necessary for trustées 
of a trust mortgage to be made parties in the foreclosure of the 
mortgage granted by the trust deed. It is clear that the bondholders 
who hâve not been made parties are not bound by the decree. 

The equity rules that allow suits to be brought by some complainants 
for the benefit of ail, expressly reserve the rights of absent parties. 
See Equity Rules 47 and 48. The absent bondholders are not quasi 
parties, as they would hâve been had the trustées been made parties 
to the suit. See Camphell v. Railroad Co. 1 Woods, 377, 378. It 
foUows that, as the absent bondholders are not bound by the decree, 
they may inaugurate new proceedings, involving a foreclosure and a 
review of what bas been done. The parties who bave joined in this 
case, but who now insist that the trustées shall be joined, are also in 
a position to keep the case before the court. The purchaser at the sale 
made, who is also a bondholder and party, takes no full title to what 
the decree purports to sell. The remedy, then, given by the decree in 
this case is not full and complète, even as to the parties before the 
court, and the litigation is not ended. 

The proposition is to open the case, (the proceedings still being ira 
Jieri,) to allow proper parties to be made, so as to grant full relief and 
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settle the rights of ail parties interested. It also seems clear from the 
évidence that the appréhensions of some pf the bondholders, and their 
proceedings at the sale, hâve thrown such a cloud upon the title to 
be given under the decree rendered as to justify the finding that the 
priée offered at the sale is inadéquate. The affidavits filed go to this 
extent. On this point nothing is lef t, then, for the court to do but refuse 
to confirm the sale and set the same aside. That being done, there are 
no good reasons against, and many good reasons in favor of , vacating 
the decree to allow new parties to be made, a proper case proved, and 
a new decree to be rendered, that will do full equity to ail parties and 
end the litigation in the promises. No damage can resuit but by 
delay, and no great delay can resuit, as a new decree can be rendered 
at this term and the property at once offered for sale. In vacating 
the decree and allowing new parties to be made, the court can and will 
make such terms as will resuit in speeding the cause and procuring a 
speedy sale of the property. 



Calhoun and others v. St. Louis & Southeastern Ey. Co. 
(Consolidated) and others. 

[Circuit Court, D. Indiana. March, 1880.) 

UàlLnOAD MOKTGAGE— FOKKCLOSURK — PkBFEKRED CLAnlS. 

On a bill filed by the trustées to foreclose a Consolidated tnoitgage, whare 
there had been prior mortgages on différent parts of the Consolidated road, the 
net earnings of the road are to be applied primarily to the payment of the 
employés of the company, and of the amounta due for supplies and ma- 
terials furnished; and if, Instead of making thèse payments, the earnings 
are directed either to the payment of what is due to the mortgagees, or for im- 
provements or betterments placed upon the road, that constitutes a valid claim 
against the corpus, the property in the handa of the court, which it is the duty 
of the court to see enforced. 

In Equity. 

Judâ é Wldtehouse, Bluford Wilson, and Asa é J. E. Iglehart, fOr 
complainants. 

Scholes & Mather, for défendants. 

Drummond, g. J. This was a bill filed in the fall of 18T4, by the 
trustées, to foreclose a Consolidated mortgage. There had been prior 
mortgages on différent parts of the Consolidated Une of road, and the 
parties interested in those priar mortgages (the bondholders) were 
made défendants in January, 1876. Pending the litigation, variôus 
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parties hâve filed elaims for labor, supplies, and materials. The bond- 
holders interested in the prior morfcgagea alao filed, in 1879, indé- 
pendant bills to forecloae them. A receiver was appointed by the 
court, who took possession of theproperty on November 1, 1874, and 
since then the property bas been in the hands of a receiver. Tlie 
trustées of the Consolidated mortgage were also trustées of the prior 
mortgages. Thèse intervening pétitions were for labor and supplies 
furnished during the year 1874. The daims were referred to a mas- 
ter, who took proof, and h as filed a report allowing a large number 
of the clûims; and to the confirmation of that report objections bave 
been made by some of the mortgageea. During that year, and before 
the receiver took possession of the railway, the oompany issued cer- 
tifioates of indebtedness, instead of paying the money, and a large 
portion of the elaims consist of thèse certificates given by the Com- 
pany. There was an order entered by the court, when the bili was 
filed for the foreclosure of the consolidâtes mortgage, directing the 
receiver, out of the net earnings of the road, to pay ail certifi- 
cates of indebtedness and other balances which might be due to the 
employés of the road, and what might be due for supplies and ma- 
terials furnished since the first day of January, 1874. It is claimed 
that this order was entered by the consent of the parties then ap- 
pearing in the case, and that the parties to the prior mortgages are 
not bound by this order j but it seems to me that being an order 
made at the time the court took jurisdiction of the case, the parties 
then in court were clearly bound by it, and that ail parties who came 
into the litigation afterwards must be considered as coming subject 
to the policy which had been prescribed by the court in relation to 
the payment of the labor and supply elaims, and if that be not so, 
then certainly subject to the order as modified by the court at the in- 
stance of the first mortgagees. Then it would foUow, under the rule of 
the suprême court in the case of Fosdick v. Schall, 99 U. S. 235, the 
court having a discrétion in relation to the appointment of a receiver, 
und the right to prescribe on what terms the appointment should be 
made, that the condition then imposed upon the property should ad- 
hère to it during the progress of the litigation, and therefore ail elaims 
coming within the terms of the order of the court should be paid in the 
manner there pointed out. But independent of this, as I understand 
the facts of the case, under the rule which the suprême court laid 
down in the case already referred to, thèse elaims would be payable 
out of the net earnings of the road, in conséquence either of those 
earnings having been diverted from the payment for labor perf ormed. 
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and supplies and materials furnished, to the discharge of a portion 
of the indebtednesg due on the mortgages, or by the appropriation of a 
part of those earnings to the betterment and permanent improvement 
of the railway, thus adding to the security of the mortgagees ; and 
therefore, on that account, the amount being sufficient to meet the 
sum due on thèse various claims, they should be paid. 

I shall, therefore, overrule ail objections of that character which 
hâve been made to the report of the master, and hold that thèse 
claims should be paid, but I shall not allow interest on any of the 
claims, notwithstanding the certificates may hâve declared that in- 
terest was payable. Where elaims hâve been transferred by the 
original parties to whom they were due, and the assignées hâve pre- 
sented them, I will allow as valid claims only what has been paid 
for the claims thus transferred. The master was of the opinion that 
the f air inf erence f rom the testimony was that thèse claims arose ont 
of work done for, or supplies and materials furnished to, the railway 
in Illinois and Indiana, and I cannot say that in this case tliis isnec- 
essarily erroneous. This was a contract made by the company after 
the lien of the mortgages had operated on the road, and was, of 
course, subject to the rights of the mortgagees, and, as has been fre- 
quently held in a case like this, there must be some sacrifice made 
by ail parties — the employés and the material men on the one side, and 
the mortgagees on the other. Notwithstanding the ability of the 
arguments which hâve been made by the counsel for the mortgagees, 
they do not affect the view which I hâve always taken of thèse claims, 
nor are they able to withdraw this case from the principles which the 
suprême court has established, which are that the net earnings of the 
road are to be applied primarily to the payment of the employés 
of the company, and of the amounts due for supplies and materials 
furnished, and that if, instead of making thèse payments, the earn- 
ings are diverted either to the payment of what is due to the mort- 
gagees, or for improvements or betterments plaeed upon the road, 
that constitutes a valid claim against the corpus, the property in 
the hands of the court, which it is the duty of the court to see en- 
forced. 

See Twner v.I., B. * 17. Ry. Oo. 8 Biss. 527. 
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Coït v. North Cabolina Gold Amaloamating (Jo. and others.* 

(Circuit Court, E. D. Pennsylvania. October 7, 1882.) 
1. Corporation — Unpaid lNSTALi.MENTa on Stock — Right of Creditob to Iw- 

QUIRB AS TO CONSIDBBATION PaID FOR StOCK. 

While unpaid installments on stock ordiuarily constitute a trust fund for the 
payment of the corporate debts, 3'et where stock has been issucd to a stockholder 
and settled for by him under an arrangement tnade in good faith with the Com- 
pany, it is not in the power of a créditer, in ail cases and as a matter of right, 
to institute an inquiry as to the value of the considération glven for the stock, 
and disturb the arrangement so made. 

3, SAMB— SUBSCRIPTION m PjiOPBRTT. 

Where the capital subscribed is settled for by the transfer to the corporation 
of Personal property belonging to the subscribers, at an honest valuation fairly 
made and agreed upon between them, they cannot be held individually liable 
to creditors because the value of the property, estimated in the light of subsé- 
quent events, will not equal the amount at which it was received. 
S. Samb— Knowledge of Creditob. 

And even where, upon the purchase of additional property, the capital has 
been increased by the issue and distribution of new stock to a much larger es- 
tent than the oost or value of the additional property, the stockholders cannot 
be held individually liable at the suit of a créditer who was cognizant of the 
whole transaction and acquiesced in it. 

Hearing on Bill, Answer, and Proofs. 

This was a bill filed by a judgment oreditor of a corporation against 
the corporation and its stockholders for a decree for the payment by 
the stockholders of his debt. The material facts were as foUows: 

In January, 1874, a number of peraons who had been carrying on mining 
opérations under the name of " The North Carolina Gold Amalgamating Com- 
pany," applied for and obtained a charter of incorporation under the saine name. 
The charter provided for minimum capital of $100,000, divided into 1,000 
shares of $100 each, with power to increàse the capital to $2,500,000, or 2,500 
shares. The charter further provided: "The subacriptioa to the capital stock 
of said company shall and may be paid iii such installments, and m sUch man- 
ner and such property, real or personal, as a majority of the corporâtors may 
détermine." The $100,000 capital wa& suteicribed as f ollows : The corporâtors 
met and separate valuations were made by them of certain personal property 
owned by the association, the average valuation being $137,000. It was then 
agreed that the property sliould be estimated at $100,000, and shares of stock 
issued therefor and divided among the corporâtors in proportion to théir in- 
terests. In the valuation was included a supposed value of the charter, but 
it appeared that without this thére was over $lOO,OÙO worth of property at the 
valuations made by the corporâtors. 

Some time after this, negotiations were commenced for the purchase of lanâ 
on which the company was operating, which resulted in an arrangement with 

•Reported bj Frank P. Prlnhard. Baq., of tlie Ptalladelvliia bar. 
Affirmai. See 7 Sup. Ct. Uep. 231. 



coït V. NORTH OAROLINA GOLD AMALGAMATINQ 00. IS 

tlie owner by vvhich the land was converted into capital of the company, and the 
capital was increased to $1,000,000, or 10,000 sliares of $100 each, of which the 
Personal property of tlie corporation was to represent 4,000 shares, tlie land 
2,000 siiares, and the residue held for sale to procure money to carry on the opér- 
ations of the company. This arrangement was carried out, and 4,000 of the new 
shares were issued to the stockholders upon the surrender of their old certifl- 
eates. Thecomplainant,Coit, was the holder of a second mortgageontheland 
purchased. and un der an ai-rangement with the company he surrendered his old 
mortgage and took obligations of the company secured by a new mortgage. 

Some time after the purcliase the title to the land was disputed by new 
claimants, and a new arrangement was made, by which the stockholders sur- 
rendered the new stock which had been issued to them, and retained only the 
$100,000 originally issued. 

It was claimed on behalf of complainant that both the original 
valua;tion of the property of the asBOciation and the valuation of the 
land purchased were fraudaient, and that only a small part of the 
$100,000 original capital had ever been actually eontributed. On 
f he other hand, the respondents claimed that the valuation of the com. 
pany's property had been made hona fide, and that the arrangement 
for the purchase of the real estate and increase of stock had been 
made with the knowledge and aoquiescence of complainant. 

Oeorge Biddle, Edward F. Hoffman, and Charles Hwrt, for com- 
plainant. 

Pierce Archer and Richard C. McMv/rtrie, for the gold company 
ànd certain stockholders. \ 

H. T. Fenton, L. R. Fletcher, William A. Hushand, Thoma» H. 
Neilson, W. H. Smith, George Bull, W. C. Bullitt, and George Junkin, 
for stockholders. 

Bradley, Justice, (orally.) The case of Coit v. North Carolina GM 
AmÂlgamating Co. et al. bas received our considération, and we are now 
prepared to announce an opinion. Complainant's counsel hâve, by 
a véry fair présentation of authoritiea, based the daim against the 
stockholders npon the doctrine that the capital stock of a corporation 
is a trust fund which is liable for the olaims of creditors, and the gên- 
erai proposition cannot of course be controverted ; that is to say, it 
is liable after a corporation becomes'insolvent. Pribr to its-insoiv- 
ency a corporation holds ite property as any other person, not in 
trust, but absolutely in the cKercise of direct dominion and suprême 
Control. But when a corporation becomes insolvent, then,according 
to the holding of courts Of equity, its property becoûies a trust fund 
for the payment of creditors. This is true, at ail évente, in cases 
whefe the property bas ûot beèh flubjeoted to exécution, or disposad 
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of by way of assignaient or other appropriation to particular debts. 
But the principles upon which that trust is administered are not so 
simple as might at first be supposed. The trust embraces ail the prop- 
erty of a corpoi'ation; embraces its real estate and its choses in ac- 
tion. If debts are due to the corporation they are part of that fund, 
and may be collected by the proper représentative of the corporation, 
whether a trustée appointed by a court of equity, an assignée in bank- 
ruptoy, or other agent, for the parties interested. But it is only 
those claims or assets which a company has that belong to the trust 
fund. Unpaid installments on stock in the ordinary case are assets; 
they are claims which a company could enforce, and therefore they 
are claims which the creditors can compel the enforcement of through 
the instrumentality of a court of equity. 

But there are cases in which arrangements hâve been made for the 
payment of stock which preclude tho company itself from enforcing 
any further payment thereon, and yet in which, as to creditors who 
can fairly allège that they hâve relied, or whom the law présumes to 
hâve relied, upon the amount of capital stock of the company, the 
courts will impose a trust upon the subscription, and set aside the 
arrangement made for its payment. But that trust does not arise 
absolutely in eveiy case where capital stock has been issued, and 
where it has been settled for by arrangement with the company. It 
is not as if the stockholders had given their promissory notes for the 
amount, those notes being in the treasury of the company ; but there 
are often eqiiities to which the stockholders are entitled, — on which 
they are entitled to stand. 

I suppose that in the case of stock dividende fairly made, in con- 
sidération of profits earned, and of accumulations of the property 
of the company, — made simply to represent the property, and fairly 
representing the same, — dividende made of stock as full-paid stock, 
without any dishonest purpose, without any purpose to deceive or 
defraud anybody,— I suppose that in a case of that kind a court of 
chancery would hâve no power to revive a claim against the stock- 
holders because they had not advanced actual cash for the shares. 
There are considérations, therefore, affecting this question of liability 
for stock on which money has not been actually paid, which must be 
taken into considération in order to do justice. It is not true that it 
is in the power of a créditer in every oase, and in ail cases, as a mera 
matter of right, to institute an inquiry as to valuation of the amount 
of the considération given for the stock, and disturb fair arrangements 
for its payment in other ways than by cash. If the stock haa been 
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fairly creâted and paid for, there is an end of trusta in favor of any- 
body; and this does not affeot the gênerai proposition that unpaid 
Bubscriptions of stock are a trust fund to be administered for the ben- 
efit of creditors after a corporation becomes insolvent. 

Now, in looking at the présent case, as to the first thousand shares 
of stock, it seems to us manifest, from the évidence in the case, that 
the Company — the associâtes who formed the company — ^regarded, 
and, so far as we can see, honestly regarded their plant — the property 
that they contributed — as worth the hundred thousand dollars 
for the amount of which stock was issued. They estimated some 
things as property which oould not in law be regarded as such. The 
valuation of the charter as such was improper; it was improperly 
placed as a part of the capital stock of the company. The value of 
the charter could not form any item whatever in constituting its 
capital stock. But, as bas been shown, dismissing that out of the 
case, there was still a valuation, as made by ail the parties, which 
exceeded the hundred thousand dollars. We think, therefore, that 
corporators, in such a case as that, ought not to be made liable 
individually for the debts of the company, at the instance of creditors, 
because now, at a later day, the estimâtes fairly put upon the prop- 
erty at that time hâve become modified by subsec[uent éventa, and 
will not amount to the value which they set upon it, This does not 
assume that they hâve a right to fix any value they please; they 
must put an honest value, and, so far as the évidence in this case 
is coneerned, we are brought to the conclusion that they did fix an 
honest value, to what they put intothe concern. Cêrtainly the cor- 
poration had no claim, and could hâve maintained none, against the 
corporators for this original subscription. 

As to the new stock that was issued in May or Junè, 1874, it 
appears that the object of issuing the 4,000 shares as a dividend to 
the stockholders was to balance the amount of stock given to Howes 
for his land. They said: "Yes, we will give you 2,000 shares of 
stock for thé land, provided it is balanoed by. 4,000 shares to the 
company, including the 1,000 shares already held. In other words, 
when that property is put into our concern we will give you one-third 
interest in the whole, 2,000 shares oût of 6,000." (Of course, the 
other 4,000 belonging to them was to be sold to other parties.) 
"Wheœaa, if they had given him 2,000 shares of stock without àny 
such adjustment, it would hâve been giving him for his land two- 
thirds instead of one-third of the whole property of the company; 
that is, of the whole capital stock of the company. This they were 
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unwilling to do. Now it is true that they might hâve arrangea that 
matter in a différent way. They might hâve said : "We will give you 
500 shares of additional stock for your land; then you will stand one- 
third to two-thirds — then you will hâve half as much stock as we." 
But thàt was probably not satisfactory to him. They entered into 
the agreement ; they had conversed about it ; they had talked it over; 
and he wanted a larger nominal amount, and they said : "If you hâve 
a larger nominal amount it must be balanced by more stock. " That 
is evidently the nature of the transaction. I do not see any évidence 
of any intent to defraud anybody in such a transaction as that. 

But there is the public. Havô they not some rights if you make 
such a transaction as that? Certainly. And. af ter that stock was 
increaaed to 6,000 shares, and 4,000 shares had been assigned to the 
associâtes in lieu of their 1,000 shares, there is no doubt that ail the 
creditors becoming such after that time, and fairly to be presumed 
as calculating upon the amount of capital which the company was 
announced as having, must be held entitled to enforce the doctrine of 
the courts with regard to trusts. They did not advance any money 
for the additional 3,000 shares received, and they would probably be 
held bound as tp such creditors to pay the amount of their stock. 
But even then, if it could be shown that this property was really worth 
6,000 shares of stock, which was issued for it, there would be a ques- 
tion, there being no fraud and the stock representing only its value in 
property, whether they could be held liable. Still the évidence that 
it was not of that value, arisingfrom the fact that Howes took 2,000 
shares for the property acquired, would probably be conolusive that it 
was not, but that the arrangement was merely one of adjustment. 
But does that rule, with regard to holding the stockholders liable for 
the amount of thèse new shares, hold with regard to ail the creditors 
of the company ? Does it hold with regard to a party who is cog- 
nizant of the whole arrangement; who knows ail about it, and who 
knows that the stock is issued as a dividend? Does it hold with 
regard to such a party, who reçoives a novation of his debt — of an old 
debt— and receives the same security for it that he had before ? It 
seems to us that this would be unjust ; that it would be a fraud on 
the stockholders, and not on the créditer. 

We hâve looked at the évidence to see whether Mr. Coit, the plain- 
tiff, was cognizant of the transaction and of its character, and jve are 
brought to the conclusion that he was; that he knewall aboutit. He 
had his son there as an agent on the ground ail the time, and had 
his superintendent there, who knewall about it, and we find that the 
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resolution for increasing the stock, which was undoubtedly passed 
after previous verbal communications between the parties, was passed 
on the eleventh day of May, 1874, authorizing the directors to issue 
the stock for the purpose of making this arrangement, and on the 18th, 
at an adjourned meeting, the directors passed their resolution tothat 
effect. Then on the twentieth of May — right along in the same period 
— an agreement was entered into with Howes, for the purchase of his 
land, reciting the whole transaction ; reciting that the previous mort- 
gages — Coit's among the rest — were to stand as before, only Coit's to 
be Burrendered and renewed. Then, on the twenty-sixth of May, 
part of the same transaction, cornes the agreement with Coit that he 
will surrendér his mortgage and take a new one, and give up the stock 
of the old Company. That agreement is carried out on the twenty- 
sixth of July afterwards by his executing deeds to the company, and 
by their executing to him a mortgage. In the mean time, the stock 
that was to be issued was issued. The first certifieate is dated July 
3, 1874. It was during the latter half of May, and in June, that 
this whole transaction was going on. If a légal presumption did 
not arise that Mr. Coit knew of the transaction at that time, and 
there was no proof that he knew of it, it would présent a différ- 
ent case. But we hâve évidence that he did know. Now what 
is that évidence ? We hâve the évidence of Gen. Cram, who says, 
when asked to explain the connection of Mr. Coit with the com- 
pany: "When the company purchased the Gold Hill mining estate 
of Howes, the company gave acceptanees to Howes in part payment ; 
one amounting to $1,000, payable in some months. This was trans- 
ferred by Howes to Coit. At the time he purchased, Coit had held a 
second mortgage. In the terms for the purchase it was agreed be- 
tween the company and Coit that Coit shall cancel his old mortgage 
and take a new one." And so on. Then Mr. Mitchell, who was in- 
timately connected with the matter, says that Mr. Coit was perfectly 
familiarwith ail the transactions. "Mr. Coit was perfectly familar 
with the original formation of the company, and with the increase of 
the stock of the company to $1,000,000; he was a party to it, and 
the company could not, and wonld not, bave purchased the Gold Hill 
property and increased its stock without his concurrence and consent. 
Mr. Coit, both personally and through his agent, was made acquainted 
with the designs, purposes, and intentions of the company in the pur- 
chase agreement. The agreement with him was to that effect; that 
he wasto be placed afteiwards in the same position," etc. 
T.14,no.l— 2 
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NoWjUnless this évidence isrebutted, — and Mr. Coit doesnotcome 
forward to contradiet it in the slightest degree, — ^unless this évidence 
is rebutted, — it seems to us perfectly clear that the conclusion must 
be dedueed that Mr. Coit knew of this whole transaction, and ac- 
quiesced in it; and since he received the same security he had before, 
and perhaps an additional security, — because the agreement between 
him and the company says that he was to hâve ail their new property, 
new buildings, etc., and the Mansion House, — howcan heccmplainof 
of the issue of the stock? Under thèse circumstances, to make the 
stock, or the supposed subscriptions to the stock, — for the coansel is 
right in saying that stock issued to a party, which he receives, is the 
same as though he subscribed for it, — ^to make the stockholders liable 
personally to Mr. Coit, on the ground that it became a trust fund for 
his benefit, would be, instead of promoting justice, promoting injus- 
tice. It would enable Mr. Coit, by a mère trick of the law, to take 
money out of the pockets of thèse men which he never expected or 
relied on. 

In deciding cases like this we must look into the nature of the 
transaction, the mutual relations of the parties, and the generaL hab- 
its of the business community in référence to transactions of this 
kind. We must not put strained and forced constructions upon the 
acts of parties which will promote the ends of injustice rather than 
those of justice. We are therefore brought to the conclusion on the 
whole case (and there is évidence to which we hâve not adverted) 
that this bill cannot be sustained, but must be dismissed. 

We hâve thus merely indicated, in a conversational way, the gên- 
erai line of thought upon which we hâve based our conclusion, and 
hâve not thought it necessary to advert to other considérations tend- 
ing in the same direction, such as the fact that the title to the land 
purohased of Howes could not be perfected, and the issue of new 
stock was revoked, and the parties reinstated to their original sharea. 

Bill dismissed. 
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BaBBITT V. DOTTEN. 
[Circuit Court, 2f. D. Illinois. May 11, 1882.) 

1. Eqditt—Feaud— Evidence. 

Allégations of fraud should always be clearly proved, either directly or neces- 
sariiy, by circumstances which clearly lead the mind of the court tothe conclu- 
sion that a fraud bas been perpetrated; and as the allégations of fraud in this 
case are not clearly made eut, the bill must be dismissed. 

2. SaME— DlSMISSAIi OF BlI,L. 

Where a bill in equity is founded on alleged fraudulent business transac- 
tions, and the évidence fails to sustain the charge, the bill must be dismiased, 
though it appears th>it détendant owes debts growiBg out of the business as 
to which the fraud is alleged. 

Jharles Lawrence, for plaintifE. 

F. W. Becker, for défendant. 

Drtjmmond, C. J. In 1868, Dotten, the défendant, entered into the 
employaient of the plaintifiE, acting as his agent in the distribution 
and sale of soaps in the nortb-western states. He had at that time 
a fixed compensation of so much a day, which, in 1869, was increased j 
and when an office, in 1870, was furnished to the défendant, Dotten, 
at Chicago, he still continued as the agent of the plaintiff at a further 
increased compensation per day. Dotten made sales of the soap, 
collected the money due, paid the freight and varions expenses, and 
made remittances from time to time to the plaintiff of the proceeds 
of the sales. There was also a mode adopted by the parties of 
advertising the qùality and value of the soap which the plaintiff had 
for sale by making a distribution of it gratuitously at houses, and in 
différent cities and towns of the north-west. The bill allèges that 
Dotten, in the transaction of business eonneoted with his agency, was 
guUty of varions fraudulent acts, by which the plainiff was cheated 
out of the money that was actually due him. After Dotten had 
become the agent of the plaintiff he formed a partnership with the 
other two défendants, Smith and Sherwood, in what is termed "the 
veneer business," and the bill allèges that there was a fraudulent 
conspiracy by ail the défendants to deprive the plaintiff of what was 
due to him, and that the firm of J. Willard Smith & Co. was used 
for the purpose of effeetually carrying out the object of this conspir- 
acy. It will be seen, therefore, the gravamen of the bill throughout 
consists of fraudulent transactions on the part of Dotten, and of the 
other défendants in connection with him. If the questions in this case 
were whether Dotten, the défendant, was indebted to the plaintiff aa 
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his agent because he had not paid over ail that was due to him, and 
whether an account should be taken for the purpose of accompli shing 
that object, there would not, perhaps, be much difficulty in reaching 
a conclusion; but the ground upon which application is made to a 
court of equity in this case is that of fraud, and not that Dotten haahad 
and received money of the plaintiff which he ought to pay over to him. 

The litigation is of long standing, and when the bill was filed an 
application was made to the court for the appointment of a receiver 
to take possession of the individual and partnership goods of the de- 
fendants, who was accordingly appointed by the court and took pos- 
session of the property, and it was sold apparently at a sacrifice, its 
administration having been attended with great, and, it would seem, 
rather unnecessary, expense. It may be stated at the outset that 
there does not appear to be sufBcient évidence to connect Smith or 
Sherwood with any conspiracy with Dotten to defraud the plaintiff, 
and as to them the bill must be dismissed. 

The main difficulty arises as to the character of the différent trans- 
actions of Dotten with the plaintiff. It is charged that he has not 
accounted for the value of ail the soap he sold, and the proceeds of 
which were received by him, after deducting the necessary expenses 
and his compensation. I am inclined to think that this proposition, 
under the évidence, is sound, ànd that it states the true légal rela- 
tion of the parties to each other; but the question is whether, in the 
in the change which took place as to that part of the business, there 
was a fraud -perpetrated by Dotten for the purpose of cheating the 
plaintiff. The goods were furnished by the plaintiff to the défendant, 
and the shipments made upon bills or invôiees which were sent at 
the tirne the goods were forwarded. The défendant claims that, from 
the mannurin which this part of the business was transaeted between 
him and the plaintiff, an agreement was made under which he was 
only accountable to the plaintiff for the goods at the priées named in 
the bills forwarded ; and there can be no doubt there is much in thé 
testimony to justify this view. Accounts were furnished by him upon 
this basis, and there Was also much in the oondnct of the plaintiff, or 
the agents who were acting for him, tending to show an acquiescence 
in this modeof transactiug the business andof stating the àccoùnts; 
and it is unquestionable that, when this method waa adop'ted by' the 
défendant, the distinct statemênt was not made, as perhaps it should 
hâve been, reminding Dotten of the original basis upon which the par- 
ties stood'to each other, and that he was airbply an agent employed to 
éell goods at a fix«d rate of compensation per day. For ôxample, it 
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mîght hâve been said that there was no particular object in stating the 
value of the goods, so far as Dotten was concerned, or for any other 
purpose than simply to let him know what the cost of the goods was ; 
and that did not affect, in any degree, his rate of compensation; but 
that had been already a matter of adjustment and settlement, which 
had not been changed. So that, conceding, as I think the weight of the 
évidence estabhshes, that Dotten continued to be employed at a fixed 
daily compensation, still I cannot say that it clearly makes out, in 
this part of the case, that this change in the mode of rendering the 
accounts, and fixing the compensation of the défendant, was fraudu- 
lent on his part. He may possibly bave considered that, owing to 
the great increase of business and of the sales ereated by his labors 
and exertions, he was entitled to a higher compensation than the per 
diem allowed him by the original contract, and that he would state 
the account in a différent form from that which was authorized by 
their contract, for the purpose of ascertaining whether the plaintiff 
would acquiesce in it; and, in any event, it was compétent for the 
plaintiff or his agents to protest at once and decidedly as to this mode 
of stating the accounts, and it was not done as early and as clearly 
as it ought to bave been. 

It is charged, also, that fraud was practiced in the distribution of 
what is termed in the évidence "Give-Away Soap;" that is to say, 
that the amount of soap distributed for the purpose of advertising its 
quality was really much less than was contained in the account ren- 
dered by Dotten. It is almost impossible to arrive at the truth, in 
the conflict of évidence upon this point, amid the vagueness with 
which the différent statements are made by the witnesses. Undoubt- 
edly there was great opportunity for a misstatement as to the 
quantity of soap thus actually distributed, if the défendant was 
engaged in fraudaient practiees; but it must be remembered that the 
very character of the business was such as to create great difiSculty 
in ascertaining with entirô accuracy what the distribution in this 
way actually was. Many men had to be employed. There is spme 
évidence tendin g to show that thèse agents thus employed did not- 
always act f aithf uUy in the distribution Of the soap, but there doès 
not seem to be any connection, clearly proved, even if this be so, of 
Dotten with this supposed unfaithfulness on the part of the agents. 

It mAy be admitted that theré are several circumstances shown in 
the évidence which are of a somewhat suspicions character. It was 
imfortuHat& that Dotten, while employed as the agent of. the plaintiff, 
should bave formed a copartnership in another kindof business with 
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Smith and Sherwood. Even admitting that he did not take an active 
part in the business of the firm, still, the natural eflfeot was to divert 
his attention somewhat from the business of bis agency for Babbitt, 
and it was a great mistake, to say the least, that, as the agent of 
Babbitt, he made the firm of J. Willard Smith & Go. his financial 
agents, depositing money with them, which apparently was mingled 
with the money of the firm, and drawing checks on their funds for 
the payment of the expenses growing out of this agency. This, of 
itself, was calculated to create suspicion on the part of the plaintiff, 
but it does not affirmatively appear from the évidence that there was 
anything fraudulent in this, either on the part of Dotten, or of Smith 
or Sherwood ; and it does not appear that the plaintiff was directly 
a loser by this mode of transacting the business, 

One of the diffieulties connected with this case is that many of the 
witnesses testified under the influence of strong feeling, and with a 
bias which may be presumed to color more or less the character of 
their testimony. There is something in the manner in which Dotten 
himself gives his évidence which is not entirely satisfactory. It may 
be, however, the resuit of the exceptionally strong feeling he had in 
the case. A quarrel had sprung up between him and one of the prin- 
cipal witnesses of the plaintiff, which may be presumed to affect, to 
a greater or less estent, the testimony of the latter ; and then there 
was a criminal prosecution against Dotten, founded on the alleged 
frauds set forth in the bill in this case, which was ultimately unsuc- 
cessful, and which bas undoubtedly aggravated the feelings of the 
parties and witnesses, and is calculated to impair, more or less, the 
effect of the statements made by many of them. The resuit of the 
whole matter is that the allégations of fraud are not made out so 
clearly as they should be in order to entitle the plaintiff to a decree. 
Allégations of fraud should always be clearly proved, either directly 
or necessarily, by circumstances which clearly lead the mind of the 
court to the conclusion that a fraud bas been perpetrated. 

Growing out of the main controversy in this case there hâve been 
presented several claims against the firm of J. Willard Smith & Co., 
viz.: Graham, Dorsett & Co., for $629.95; that of J. G. Scott & Go., 
$215.63; and the Sewing Machine Cabinet Company, $396.07. Thèse 
claims seem to be established as valid claims against the company; 
and as the receiver took possession of ail the property of the company, 
and it bas been sold, there seems to be no good reason why thèse 
claims should not be paid out of the funds which came into the hands 
of the receiver. 
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Wackerle V. Mutual Life Ins. Co.* 

(Circuit Court, B. D. Missouri. October 30, 1882.) 

1. Life Insuhancb — Burden op Proof. 

In an action by a wif e on the policy of insurance taken out on her husband's 
life, ihe burden of proof ia on the plaiutiS to prove the death of her husband 
and her right to recover. 

2. Identitt dp Person — Province of Jurt. 

Where a witness was called who represented himselt to be the husband of 
the plaintilï, while the plaintifC denied that he was her husband, and the wit- 
ness was ignorant of many circumstauces in the life of the person whom he per- 
Bonated, and the testimony adduced in support of his identity was conflicting, 
it is the peculiar province of the jury to décide the question of identity f roui ail 
the évidence adduced.' 

3. Samb — Weight op EvroENCH. 

Where there is a vast conflict of testimony, in which thera is a question of 
Identity to be eatablished, it is for the jury flrst to consider which witnesses had 
the beat opportunity and were most hkely to know the facts, and second, to 
give to those witnesses whose long acquniatance and spécial opportunitieswere 
such as to enable tbem to carry in their recollection the identity of the partic- 
ular party, greater weight than those who only casually knew the party. 

4. Same— C0NCLU8IVBNE88 OF Verdict. ^ 

Where the court alluded to and cpmmented on the évidence sharply against 
plaintiff's claim so far as identity depended on the exhumed skoleton of the 
party alleged to hâve been her husband, and the jury reached the conclu- 
sion that it was the skeleton of her husband, killed in a railroad accident as al- 
leged, and that the witness representing himself to be her husband was not 
what he pretended, which was their exclusive province, the court will not in- 
terfère with the verdict. 

This was a suit to recover money alleged to be due by the terms 
of a policy of insurance upon the life of William Wackerle, deceased,- 
issued by défendant for the benefit of plaintiff, his wife ; and also fo 
recover a premium paid by plaintiflf to défendant by mistake, after 
the assured's death. The défendant in its answer denied that the 
terms of the policy had been complied with by the plaintiff, and de- 
nied also that the assured was dead. The case was tried before a 
jury. The testimony was very conflicting. The plaintiff introduoed 
évidence tending to prove that her husband, the assured, had been 
killed by a railroad accident, and that in ignorance of his death she 
had subsequently paid a premium to détendant. The défendant 
thereupon placed a witness upon the stand who swore that he was 
William Wackerle, the plaintiff's husband, whose life had been in- 
sured by the policy sued upon. It was also shown that he had in the 

*Reported by B. F. Rex, Esq , of the Bt. Louis bar, 
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character of William Wackerle drawn several thousand dollars from 
the United States treasury in pensions. But this witness proved 
upon examination to be ignorant of a number of important events in 
the life of the real William Wackerle, such, as his wife'shavinggiven 
birth to child on the night she and her husband arrived from Sacra- 
mento, California, at Quincy, Dlinois, and the fact that William 
Wackerle was in Cincinnati in the year 1869 and at another time in 
Marshall, Texas. The witness was also ignorant as to the âge, sex, 
place of birth or burial of five ont of eight children he said theplain- 
tiff had borne to him. 

The évidence was also conflicting as to other points, whicb noed not 
be hère detailed. 

Tbbat, D. J., (charging jury.) You bave been detained hère for a 
considérable length of time on a case somewhat peculiar in its char- 
acter, the solution of which must dépend almost entirely on you ; in 
other words, the main question at issue is a simple question of fact, 
of which jurors are by law the sole judges. This is a suit on a policy 
issued January M, 1867, in which the party whose life was insured 
is described as a résident of Milwaukee, and a laborer. The policy 
was issued on the life of the husband for the benefit of the wif e. She 
contends that her husband was killed December 25, 1872, in Louis- 
iana, near Shreveport, and on that hypothesis she offered to the Com- 
pany proof of loss — that is, the required proof under the policy — that 
he was dead on February 4, 1873. On January 24, 1873, she paid 
the premium, — $131.44, — also on the hypothesis that he was not then 
dead, or, if dead, the fact of his death was unknown to lier; so that, 
if the resuit of your verdict is that the plaintiff in this case is entitled 
'to recover, she will recover the $4,000 Insurance, with interest from 
March 6, 1873. The loss was payable six months after proof was 
made, and that, by my computation, would bring it to March 6, 1873; 
and as to the payment of $131.44, of course no interest should run 
against that until the company was informed or notified that death 
had previously occurred. 

For the purposes of this case, if you find for the plaintiff, you will 
compute interest on the $4,000 and on the $131.44 from March 6, 
1873. Now, the question of fact is a very difficult one, in which you 
can receive little or no aid from the court ; but it may not be improper 
for the court to direct your attention in a very gênerai way to such 
matters as may aid you in the analysis of the testimony. Bear in 
mind that the loss is alleged to bave occurred on the twenty-fifth oj 
December, 1872. Bear in mind, also, the circumstances and facts 
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counected with the death of the particular person there, and wliether 
the facts substantiate his identity — not in name only, but in person — 
as the hiisband of the plaintiff hère. If my memory serves me cor- 
rectiy with regard to this testimony, there was something in the na- 
ture of an épidémie at that time at Shreveport, whereby a great many 
persons dying were buried in the Potter's &eld, and among them per- 
sons killed on the railroad. Now, what was the nature of that acci- 
dent? If it be, as some witness suggested whowas familiar -with the 
accident, that his leg was crushed just above the knee, you -vrill hâve 
then an indicia or mark, to guide you in the further progress of the 
case ; and also this broken tooth, on the other hand. It appears from 
the testimony of plaintiff that this tooth, about which there seems to 
be no spécial difficulty, seems to hâve been lost and disappeared from 
the husband of this plaintiff prior to that period of time. 

It seems this body was exhumed twice, — the first time with réf- 
érence to the suit then pending, and long after the death. The body 
could be recognized only by such marks as would not be likely to dis- 
appear after interment for a long period of time. The broken tooth 
and fragment of a garment seemed to be the main reliances on the 
the one hand for identification; and on the other hand, on the second 
exhumation, an unbroken leg and no bones crushed at ail. Hence, 
as to the purposes of identity there, and as to what occurred when the 
bodies were exhumed, the question arises, was this the man killed by 
the railroad ? You will hâve to détermine with regard to thèse mat- 
ters, bearing in mind this doctor's statement — Dr. Moore, I think, is 
the man — that in exhuming the body he found the leg bones entire. 
Hence, you will encounter at the very outset that difficulty. If, how- 
ever, you think that the weight of testimony with regard to that mat- 
ter is with the plaintiff, — for it is for the plaintiff always to prove her 
case, the burden being on the plaintiff in ail cases, — if you reach 
the conclusion that the person killed was the person exhumed, the 
next step in the inquiry is, was the person killed and exhumed the 
husband of this lady ? Now you will look very carefuUy into ail the 
incidents connected with the affairs down there to ascertain that 
matter, in connection, of course, with what other testimony bas been 
offered. The lady herself testifles that the person produced hère 
upon the stand, claiming to be her husband, is not, while he, on the 
other hand, testifies that he is, her husband. 

Now, there is a vast deal of testimony presented hère from various 
portions of the country. Some witnesses hère say that they know 
William Waekerle, who was the husband in the old country; that 
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they were boys together, and they renewed their acquaintance in tliis 
country. There were others who did not know him in the old coun- 
try, but knew the family, both this lady and her husband, up in 
Carver county, where, it may be presumed, and I tliink the testimony 
Bhows, about 70 families resided at that time, and nearly every one 
living there a pioneer lile knew every one else. Then you hâve the 
testimony ôf those two persons in California. You hâve, on the other 
hand, the testimony of witnesses in Carver county ignoring or negativ- 
ing, according to the statements of those witnesses the alleged f act that 
this Williana Wackerle was the husband. You hâve this testimony from 
Quincy — Dr. Bassett and those other gentlemen who knew him there. 
Now, in such a vast conflict of testimony, in which there is a question 
of Personal identit|7 to be established, it would seem that the mode of 
solving it would be, first, (supposing ail parties testifying equally 
upright and désirons of only telling strictly the truth,) what witnesses 
had the best ôpportunity and were most likely to know the f acts, and 
giving to such persons whose long acquaintance and whose spécial 
opportunities were such as, to enable them to carry in their recollec- 
tion distinctiy the identity of a particular party, greater weight than 
those who only casually knew him, and who consequently might not, 
from having nothing particular to impress upon their memory the 
appearance of the man, remember him as distinctiy, and giving to 
the latter less weight. Begin at the occurrence in Louisiana first; 
ascertain whether the person killed was the husband of this lady; 
next, whether the person exhumed was the person killed ; then exam- 
ine the testimony that bas been produced hère from varions persons, 
wbo allège that they know this is the husband — some testifying that 
he is the husband, and some saying that they do not recognize him, 
though they did know the husband when he lived in Carver county. 

Now, the court cannot aid you any further, gentlemen, in regard 
to this matter. I can only direct your attention to thèse salient mat- 
ters, and you alone can solve the questions involved. 

You will hâve to take the case, gentlemen, as it is, to ascertain 
whether the husband of this lady died, as contended, from a rail- 
road accident on the twenty-fifth of December, 1873, or whether, on 
the other hand, he was not then killed, but is still alive. That is 
ail there is in the case, as far as the court is concemed 

The jury retired, and, after a not very long conférence, brought in 
a verdict in favor of plaintiff for $6,300 on the policy for $é,000, in- 
cluding interest, and for $206.99 on the payment of premium by the 
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plaintiff after tUe death of her husband, including interesi. There 
was snbsequently a remittance entered by plaintifif of $300, and the 
«ourt rendered judgment for the remainder, $6,206.99. 

Whereupon the défendant moved the court to set aside the verdict 
and judgment, and grant a new trial of the case for the following 
reasons, to-wit : 

"(1) Because the verdict Is agalnst law; (2) because the verdict is againat 
the évidence; (3) because the verdict is against the weight of évidence; (4) 
because the verdict is so répugnant to the évidence in the case as to indicate 
préjudice and passion in the jury against the défendant, and of mère favor to- 
wards the plaintiff ; (5) because there was no évidence in the cause of the death 
of the insured, William Waclierle; (6) the court erred in charging the jury that 
they were sole judges of the issues in the cause." 

A. R. Taylor, for plaintiff. 

Glover é Shipley, for défendant. 

Tbeat, D. J. a full examination bas been made of the évidence, 
•which was one peculiarly for ' a jury. It was on both sides full of 
doubts, inconsistencies, and contradictions. Turn as we may in the 
analysis of the évidence, strange and irreconcilable aspects are pre- 
sented. The first point to be established by plaintiff was the death of 
her husband. That rested on the testimony of several witnesses 
concerning the railroad accident, and the identity of the person killed 
thereby. 

The évidence of the plaintiff and others as to the skeleton exhumed 
8ome four or more years after such killing, establishes to the satisfac- 
tion of the court that the exhumed skeleton was not that of the man 
killed, supposed to be William Wackerle, on December 25, 1872. 
The court direeted the attention of the jury especially to that fact. 
Not that it was conclusive, but because it tended to show what weight 
should be given to other testimony. It may be that the exhumed skel- 
eton was not that of William Wackerle, and hence the accuracy of 
plaintiff's testimony became questionable, Yet there was other évi- 
dence as to the death of the party killed, independent of the exhuma- 
tion in 1877. It was therefore for the jury to décide whether, despite 
the mistakes as to the identity of the skeleton, William Wackerle was 
killed as alleged. 

The case as presented by the évidence was remarkable in many 
other aspects, concerning which it is useless to comment. There are 
several dépositions wanting which the court bas been anxious to 
read and analyze, but by some accident they bave disappeared. 
Hence the court has to rely on its memory as to their contents, and if 



2 s FEDEBAL BEFOBTSB. 

a new trial is granted the plaintiff after a long lapse of time [eannot 
be required] to supply the same. 

So far as the court was justified in alluding to or commentiog on 
the évidence, it pointed in ita charge sharply against the plaintiff 's 
claim, 80 far as identity depended on the exhumed skeleton. Still, 
the jury reached the conclusion that the plaintiff's husband was 
killed in 1872, as alleged, and consequently that the person produced 
by the défendant, and claiming to be the William Wackerle, (husband 
of the plaintiff,) was not what he pretended. 

The case was tried at great length, and the largest scope given to 
a searching înquiry. Its novel aspects induced the court to admit 
every item of testimony which could shed light on the subject. 

After full délibération on the varied, inconsistent, and contradic- 
tory évidence, the jury reached a conclusion which was their exclu- 
sive province, and the court does not feel justified in interfering 
therewith. The motion for a new trial is overruled. 



In re State Ins. Co. 

{.Circuit Court, N. D. Illinois. June 14, 1882.) 

Bankruptct — LTABnATT OF Stockholdees — Assets. 

On January 12, 1871, a corpoiation, by adoptioa of a by-law, reduced to $500,- 
000 its original stoolc of $10,000,000, on which 24 percent, had been paid in by 
stockholders, caiicoled the outstanding certiflcates of stock, and issued ftill- 
paid certiflcates for 20 per cent, of the canceled certiflcates. Afterwnrds tlie 
Company became insolvent, and the stockholders were resorted to in order to 
pay its creditors. Ileld, that the stockholders, on the twelfth of January, 1871, 
in case the assets of the company were not sufflcient to pay ita debts, were 
liable for ail claims on contracts at that date in force, but were not liable ou s«J- 
*eja«rai contracts, and as to subséquent contracts the creditors could on!y look 
to other assets of the company ; but that if the subséquent creditors of the 
Company could not be paid in full out of the gênerai assets, the stockholders 
muât pay infull ail claims on contracts existing January 12, 1871, and refund 
to the assignée anyamount realized from the assets and by him applied in pay- 
ment of such contracts ; and as the assignée had paid 40 per cent, on thèse con- 
tracts out of the assets of the company, the stockholders must restore this 
amount to the gênerai fund. 

J. Van Arman and F. J. Smith, for petitioner. 
B. D. Magruder and Goudy é Ohandler, for défendant. 
Deummond, C. j. Since an opinion was given upon this case, some 
further arguments bave been presented by both sides, and the case 
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haa been further considered. The controversy is in relation to an or- 
der made by the district court on July 8, 1880, which declared that 
every person who was a holder of unpaid or partially-paid stock, in 
the Company on the twelfth day of January, 1871, was liable for the 
amount then remaining unpaid upon such shares of stock, in such sum 
as was necessary to pay the debts of the company which had ac- 
crued,or might thereafter accrue, upon ail policies of Insurance issued 
by the company prior to that day ; and an order making an assess- 
ment of 12|- per cent.; and an order declaring that those stock- 
holders who, within 60 days, should pay to the assignée $10 per 
share of the stock, were entitled to receive a receipt in fuU of ail 
their assessments, and be forever discharged from ail liability. On 
the twelfth day of January, 18T1, at an annual meeting of the 
stockholders of the company, a resolution was unanimously passed 
by which the capital stock of the company was reduced to $500,000, 
it having been originally fixed at $10,000,000, upon which there had 
been 24 per cent, paid; 20 per cent, originally, and 4 per cent, hav- 
ing been added as an assessment levied to make good the impairment 
of the capital stock. The resolution of the twelfth of January, 1871» 
adopted as a by-law, declared that the outstanding certificate of stock 
should be canceled, and fuU-paid certificates for 20 per cent, of the 
canceled certificates issued. 

The company became insolvent, and it was necessary to resort to 
the stockholders in order to pay the creditors of the company. The 
district court held, and in that opinion this court concurred, that the 
réduction of the stock did not relieve those who were stockholders at 
the time from their liability on the contracts then existing against the 
company, but that the stockholders to whom the full-paid stock was 
issued were not liable individually on contracts made after January 
12, 1871. 

The main controversy in the case grows out of the fact that the 
assignée bas paid to the various creditors about 40 per cent, of the 
claims which bave been proved, including the claims on contracts 
existing at the time the stock was reduced. No part of this 40 per 
cent., however, came from the stockholders whose stock had been 
reduced, and to whom full-paid stock had been issued, but from other 
assets of the company. It would seem upon principle that in the 
case of the insolvency of a company like this, that ail its assets and 
ail liability of the stockholders for the payment of the debts ought 
to be used for that purpose. In other words, that ail obligations 
ought to bemet and discharged in order to pay the debts of tue com- 
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pany. The company was then in this position : The stockholders, 
on the twelfth of January, 1871, in case the assets of the company 
were not sufficient to pay its debts, were liable for ail elaims on con- 
tracta at that time in force. They were not liable on subséquent 
contracts. For thèse latter, therefore, the creditors could only look 
to otber assets of the oom|)any. As at the time the assignée dis- 
tributed the 40 per cent, to the creditors it could not be known to 
what extent a call would hâve to be made on the stockholders, it 
would seem that it was proper to make the distribution generally to 
ail the creditors, but it must be regarded as a conditional distribu- 
tion, subject to correction upooQ the collection of ail the assets of the 
company, and upon the payment of ail liabilities of the stockholders. 
But now it is ascertained that the stockholders must be called upon 
to meet an existing deficiency, and we hâve to take the case, therefore, 
upon the basis that a portion of the elaims arising on contracts in 
force on the twelfth of January, 1871, hâve been paid. with other 
assets of the company. 

It is urged that the stockholders stand in the position of stireties to 
pay iiie debts of the company. It is, perhaps, not material what 
term we apply to them. Whatever is legally due from them consti- 
tutes a fund for the payment of the debts of the company. Their 
liability is undoubtedly secondary, namely, on default of the assets 
of the company not being sufficient to liquidate the elaims against it. 
If the stockholders, on the twelfth of January, 1871, are relieved in 
part f?om their liability because some of the debts against them 
hâve been paid by other assets of the company, then they are to that 
extent discharged from their légal obligations, which, we hâve seen, 
were to the fuU extent of ail debts accruing upon contracts at that 
time in force ; that is, they would be in part released from the elaims 
against them because the assignée, from the gênerai assets of the 
company, bas paid 40 per cent, to the creditors. In case the subsé- 
quent areditors of the company cannot be fully paid out of the gên- 
erai assets, the question is whether the stockholders can thus be par- 
tially released from their obligations, and whether, on the contrary, 
they should not be compelled to pay ail that was due ; and if their 
creditors hâve received anything from other assets of the company, 
that ardount siiould not be restored to the gênerai fund from pay- 
ments to be made by the stockholders of the twelfth of January, 1871. 
It seems to me that, in such a case, they must discharge ail their 
obligations, — they must pay the amount in full to meet their elaims 
on contracts existing at tliat time, and, of course, including an 
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arnounl suffieient to restore to the gênerai fund what bas been taken 
from it; and therefore, I think, ihere should be an order of the dis- 
trict court made requiring the stockholders to pay enough to meet ail 
liabilities on contracts existing on the twelffch of January, 1871. 

The 12J par cent, assessed by the district court was ordered on 
reports made by the register, to whom various questions connected 
with this branch of the case were referred. He stated that the liabil- 
ity against the eonipany on the twelfth of January, 1871, on claims 
proved, was the sum of $164:-,502.38, wfaioh he said had been reduced 
by the payment of the 40 per cent., as alréady stated. The 40 per 
cent, paid on thèse claims amounted to $50,379.36; and it appears 
by bis report, and by the admission of the petitioners in an amend- 
ment which they bave filed to their pétition, that a portion of the 
original debt bas been expunged, thus reduoing the amount due. In 
view of the various circumstances wbich bave oocurred since the 
order wasentered by tbe district court, it may be a question whether 
this court should direct tbe district court to make an assessment on 
the stockholders for any definite amount, or simply to instruct it to 
make an assessment suffieient to pay ail the liability existing on the 
part of the stockholders for the debts due on the contract in force 
January 12, 1871, without crediting upon those debts the 40 percent, 
that bas been paid by the assignée. The order of the district court 
will, therefore, necessarily bave to be changed, as it appears to bave 
been made upon the assumption that tbe |50,379.36 was to be de- 
ducted from the amount specially due by the stockholders. 

It is, perhaps, only fair to state that the question which bas been 
discussed in this court and now decided, does not seem to bave been 
preseuted to tbe district court at the time the order was made which 
is now the subject of review. 

Subsequently the district court was directed to make an assess- 
ment of 25 per cent. ; it appearing that amount would be neoessary 
to meet the deficieucy. 
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Dallingeb «.-Rapbllo. 

(Circuit Court, D. Massachusetts. October 18, 1882.) 

Taxation— Pbbsonal Phoferty of Noîi-Rksidents— Exechtob— Mass. Gbn. St. 
c. 12, { 20. 

Personal property of a deceased inhabitant of Massachusetts is not taxable 
under 6en. St. c. 12, } 20, after the appointment of an executor and before dis- 
tribution, when the property is not within the commonwealth, and neither the 
executor, nor any person having an interest in or right to recel ve the property, 
has a domicile or résidence there. 

Action of contract, brought in the superior court for the county of 
Middlesex and commonwealth of Massachusetts, under Gen. St. c. 
12, § 20, by the coUector of taxes of the city of Cambridge, against 
the executor of the will of Francis Sumner, to recover taxes assessed 
upon the défendant by the assessors of that city. The déclaration 
alleged that Sumner, who last dwelt in Cambridge, died in Pebruary, 
1878, leaving a large taxable estate in personal property, and a will, 
which was duly admitted to probate in the county of Middlesex, and 
the défendant there appointed executor, in February, 1879 ; that the 
défendant proceeded to aot as such executor, and had never given 
notice to the assessors of Cambridge that the estate had been dis- 
tributed and paid to the parties interested therein ; that the taxes 
sought to be recovered were assessed upon the défendant, as such 
executor, on the first days of May in 1879, 1880, and 1881, respect- 
ively ; that in August of each year a warrant for their collection was 
duly committed by the assessors to the plaintiff, and he demanded 
payment of the défendant, but the défendant wholly refused to pay 
the taxes or any part thereof ; whereby the défendant owed the plain- 
tiff the amount of the taxes. The défendant, having removed the 
case into this court, demurred to the déclaration, because it set forth 
no légal cause of action substantially in accordance with the rules 
contained in the practice act of Massachusetts, and because it did 
not allège that the défendant, at the times of the assessments of the 
taxes upon him, was an inhabitant of Massachusetts, or of any city 
or town therein. 

L. S. Dahiey, for défendant. 

J. W. Hammond, for plaintiff. 

Before Gray and Lowell, JJ. 

Geay, Justice. The déclaration does not allège that the testator 
left, or that his exec itor holds, any personal property situated within 
the commonwealth of Massachusetts, or taxable therein, or that the 
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exécuter, or any legatee, distributee, or creditor is an inhabitant 
thereof. The allégation that the taxes were "duly assessed" showB 
only that they were assessed in proper form. And the final alléga- 
tion, that the défendant owes the plaintiff the amount of the taxes, is 
a mère conclusion of law, which is not admitted by the demurrer. 
The taxes sued for are not of the nature of legacy or succession taxes, 
as in the cases of Mager v. Grima, 8 How. 490, and of U, S. v. Hun- 
neweU, decided by this court at the présent term.» But they are 
annual taxes, assessed under the gênerai tax acts of Massachusetts. 
The case, therefore, directly présents the question whether personal 
property of a deceased inhabitant of Massachusetts is taxable, under 
those acts, after the appointment of an executor, and before distri- 
bution, when the property is not within the commonwealth, and 
neither the executor, nor any person having an interest in or right 
to reçoive the property, has a domicile or résidence hère. This ques- 
tion does not appear to hâve been decided by the suprême judicia^ 
court of Massachusetts. But the rules established by the constitu • 
tion and the statutes of the commonwealth, as expounded by that 
court, afford satisfactory guides for its détermination. 

The power conferred by the constitution upon the législature is "to 
impose and levy proportional and reasonable assessments, rates, and 
taxes upon ail the inhabitants of, and persons résident and estâtes 
lying within, the said commonwealth. Oonst. Mass. c. 1, § 1, art. i. 
And no case has been brought to our notice in which personal prop- 
erty, not itself within the state, and the présent owners of which do 
not réside within the state, has been held to be taxable hère. The 
right to tax is created and limited by the constitution, and by the 
acts passed by the législature pursuant to the authority thereby con- 
ferred ; and such acts are not to be extended by doubtful interpréta- 
tion, but are to be restricted to cases coming clearly within their lan- 
guage and their intent. SewaU v. Jones, 9 Pick. 412, 414; Green v. 
Holway, 101 Mass. 243, 248. When the owner of the légal title in 
personal property résides out of the state, express and unequivoeal 
words are needed to subject the property, even if itself situated oi 
used hère, to the provisions of the gênerai tax acts. Flanders v. Cross, 
10 Cush. 514; Dorr v. Boston, 6 Gray, 131; Léonard v. New Bedford, 
16 Gray, 292. 

By Gen. St. e. 11, § 12, it is enacted that "ail personal estais, 
within or without the state, shall be assessed to the owner in the city 
or town wbere he is au inhabitant on the first day of May, excep'c a» 
v.l4,no.l — 3 »i3Fed. en. 
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follows." The first and third clauses of this section, provîding for 
the taxation of stock in trade in the place in which it is employed, 
and of horses and cattle in the place in which they are kept, other 
than where the owners réside, carefuUy adds the words "whether such 
owners réside withiû or without this state." The second clause of the 
same section, which contains no such words, but which directs "ail 
machinery employed in any branch of manufactures, and belonging 
to a person or corporation, " to be assessed where it is situated or 
employed, and the value of such machinery owned by corporations to 
be deducted from the value of the shares, before assessing a tax on 
thèse to the stookholderg, has been adjudged to hâve no application 
to a corporation estabUshed in another state. Blackstone Manufg Co. 
V. Blackstone, 13 Gray, 488 ; Dwight v. Boston, 12 Allen, 316. In the 
case of Personal property of persons under guardianship, provision ia 
made by the fourth clause for taxing it at the home of the ward, and 
if that is without the state, then to the guardian at his own home, — 
clearly implying that when both réside abroad the property is not tax- 
able in this state, even if situated hère. So, by the fifth clause, Per- 
sonal property held in trust by an executor, administrator, or trustée, 
the income of which is payable to another person, can only be taxed 
at the résidence of the trustée or at the résidence of the cestui que 
trust; if both réside within the state, to the trustée at the résidence 
of the cestui que trust; if only one of them résides within the atate, to 
that one in the place where he résides. See, also, Hardy v. Yarmouth, 
6 Allen, 277. 
The seventh clause of Gen. St. c. 11, § 12, provides as follows: 

" The Personal estate of deceased persons shall be ass.essed in the place 
where the deceased last dwelt. After the appointment of an executor or ad- 
ministrator, it shall be assessed to such executor or administrator until ho 
gives notice to the assessors that the estate has been distributed and paid over 
to the parties interested therein. Before such appointment, it shall be assessed 
in gênerai terms to the estate of the deceased." 

And by the further provisions of this clause, and of section 20 of 
chapter 12, (under which this action is brought,) the executor or 
administrator is liable, in an action of contract, as well for the taxes 
so assessed before his appointment, as for those assessed upon him 
afterwards. By the statute of 1878, c. 189, § 2, personal property 
held by an executor or administrator is taxable according to the pro- 
visions of Gen. St. c. 11, § 12, cl. 7, for the space of three years after 
his appointment, unless it has been distributed, and notice of its dis- 
tribution has been given to the assessors, "stating the names, resi- 
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dence, and the amount paid to the several parties interested in the 
estate who are résidents of the commonwealth;" and after the three 
years the property, whetber it haa been distributed or not, is to be 
assessed according to the provisions of Gen. St, c. 11, § 12, cl. 5. 

It is argued by the learned counsel for the plaintiff that until the 
property is distributed, or until three years after the appointment of 
the executor hâve elapsed, the property is to be treated as âituated in 
the place in which its late owner resided, and in whioh the executor 
is required by law to account for it. But upon deliberate considéra- 
tion of the seventh clause of chapter 11, § 12, of the General Stat- 
utes.in connection with the other provisions of the same chapter, we are 
unable to find any évidence that the législature, in framing this clause, 
contemplated a case in which the property is itself ont of the state, 
and is held by an executor or administrator residing out of the state. 
The provision, first introduced in those statutes, permitting the tax, 
bef ore the appointment of an executor or administrator, to be as- 
sessed generally to the estate of the deceased where he last dwelt, 
appears to hâve been intended to prevent the personal property from 
escaping taxation altogether before such appointment, and not to 
extend the liability of the executor or administrator for taxes assessed 
after his appointment. See Cook v. Leland, 5 Pick. 236 ; Wood v. 
Torrey, 97 Mass. 321. And it is so oontrary to the policy of the 
commonwealth, as declared by its constitution, and by the décisions of 
its highest court, to impose a tax on personal property which has an 
owner, and which is not itself situated or used within the state, and 
in which no person residing hère has either légal title or bénéficiai 
interest, that we cannot infer an intention to do so withoat more ex- 
plicit words in the tax act. This view being décisive of the case, it 
is unnecessary to consider the graver question, argued at the bar, 
whether it is within the constitutional power of the législature to 
impose an annual tax under such circumstances. 

Demurrer sustained. 



Taxation of ISTon-Residents, Unless restralned by provisions of the 
fédéral constitution, the power of the state aa to the mode, form, and extent 
of taxation is unlimited, where the subject» to which it applies are within îts 
jurisdiction.(a) The power of the state as to the mode, form, and extent of 
taxation is unlimited where the subjects of taxation are within its jurisdic- 
tion.(&) While revenue lawa hâve no extraterritorial force, they may reach 

(a) state Tax on Foreign Held Bonds, 16 WaU. (») Stnte Tax on Foreign Held Bonds, 15 Wall. 

300. 319; Oliver T. Wàshmston Mills, 11 Allen, 265. 
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ail property within the state, without référence to tlie résidence of the 
owner.(c) The state may provide for the taxation of the personal property of 
a non-resident sicuated within its juri3diction.{(i) An alien may be taxed as 
well as a citizen. («) The right to tax a person results from the protection 
afîorded to himself, his business, or his property. (/) Personal property of a 
non-resident, which has a locus within the state, is taxable.(ô') A statute 
taxing "ail personal property," means ail personal property within the state, 
irrespective of ownership,(A) as a herd of cattle, a flock of sheep, or a stoclî of 
goods.(f) The real estate of a non-resident is taxable where it is located.(J) 
Personàlty owned by a non-resident is taxable where he reside8.(fe) A per- 
sonal tax cannot be assessed against a non-resident. (Z) Kon-residents may be 
taxed on property where situated, and on business where carried on. (m) A 
statute which provides that non-residents " doing business" in the state shall 
be taxed ou sums invested " in business," does not apply to a manufactured 
article sent for sale by the agent.(») The business of a non-resident carried 
on within the state may be taxed. (o) A private banker, for the purposes of 
taxation, is to be regarded as résident where the bank is located.(^) Mem- 
bers of a partnership are severally taxable where they reside.(3) 

SiTtrs OF Personal Property. Debts due to a non-resident are not prop- 
erty of the debtor, and hâve no situs but the résidence of the owner.(r) A 
person cannot be assessed on capital invested in another state, or on chattels 
upon land in another state. (.s) So the personal property of a non-resident is not 
taxable at his temporary summer résidence within the state.(iC) Stocks of a 
foreign corporation follow the 'situs of the owner.(M) Shares of stock 
in corporations may be taxed at the place where the business is carried on.(«) 
Steam-boats which ply between différent points on a navigable river may, 
under a state statute, be taxed as personal property where the company own- 

(c) Arai)aboe Co. v. Cutter, 3 Colo. 350. (0 Herriman v. Stowera, 43 Me. 497; Dow v. 

(d) Green v. Van Baskirk, 7 Wall. 130 ; Peoplo Sudbary, 5 Metc. 73 ; St. PanI v. Merrltt, 7 Mlnn. 
T. Ine, Co. 29 Cal. 533; MUls V. ïhornton, 26 Hl. 258; Poople v. Sup'rs, 11 N. Y. 663. 

200; Rieman v. Shepard, 27 Ind. 288; State T. (m) CorBeld T.Coryell,4 Wash. C. C.380; Pad. 

Falkenburg, 16 N. J. .320; Howell v. State, 3 Gill, elford v. The Mayor, 14 Ga. 438; Pearce v Au- 

14; Blackstone Miinuf'g Co. v. Blackstone, 13 gasta,37G!i.697;Harrison T.Vicksbnrg,3 Smedes 

Gray, 438; Léonard v. New Bedford, 16 Uray, 292 ; & M. 581 ; Woi-th v. FayettevlUe, 1 Winst. 70; State 

Hartland v. Chnrch, 47 Me. 163; Desinond T. T. Charleston,2Speers,623; Shrlvery.Pittsbnrgh, 

Machias,48 Me.478; St. Louis V. Ferry Co. 40 Me. 66 Pa. St. 446. 

680 ; Hoyt T. Com'rii, 23 N. Y. 224 ; People T. Og. (n) Parker Milla T. Com'rs, 23 N. Y. 242. 

deosbnrg, 48 N. Y. 330; Wilson v. New York,4 E. (o) Corfleld T. Coryell, 4 Wash. 0. C. 371; Pad- 

D. Smith, 675; Hood's Estate, 21 Pa. St. 114; elford v. Savannah, 14 Ga. 438; Pearce v. An. 

Maltby V. ReadingR. Co. 52Pa.St. 140; Steere v. gnsta,37Ga.69r;H:irr!Son v. Vlcksburg.SSmedes 

Walllng, 7 R. I. 317 ; CatUn T. Hull, 21 Vt. 152. & M. 581; State v. Charleston, 2 Speers, 623; 

(e) Witherspoon T. Duncan, 4 Wall.210. Shriver v. Pitt><burgh, 66 Pa. St. 416; Worth v. 

(f) De Pauw v. New Albany, 22 Ind. 201 ; Bank Fayetteville, 1 Winat. 70. 

of U. S. V. State, 12 Smedea & M. 456; Eggleston (p) Bâtes v. Mobile, 46 Ala. 158; Miner t. Fre. 

V. Charleston, 1 Const. S. 0.45. donia, 27 N. Y. 165; Gardner, etc., Co. v. Gard- 
as') Arapahoe Co. V. Cutter, 3 Colo. 350; Catlia ner, 6 Me. 133. 

T. Hull, 21 Vt. 152; Duer V. Small, 17 How. Pr. (j) Serais v. Boston, 14 Allen, 366. Seo Hoad- 

2Q1. ley V. Coin'rs, 105 Mass. 619. 

(ft) McCutchen t. Rice Co. 2 McCrary, 337; (r) Arapahoe Co. v. Cutter, 3 Colo. 350. 

Ogilvie T. Crawford Co. 2 McCrary, 148. (») People v. Com'rs, 23 N. Y. 224. 

(0 Arapahoe Co. v. Cutter, 3 Colo. 350. (0 Phelps v. Thurston, 47 Conn. 477. 

(j-) Witherspoon T. Duncan, 4 Wall. 210; Jones («) McKeeu v.Northampton Co. 49 Pa. St. 519; 

T. Columbus, 25 Ga. 610; Turner V. Burlington, Whitsell v. Northampton Co. Id. 526. 

16 Mass. 208. (ol Tappau V. Merchants' Nat. Bank, 19 Wall. 

(Je) Com. V. Hays, 8 B. Mon. 2. 490. 
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ing it bas its principal offlce.(Mj) Ferry-boats owned in anotlier state are not 
iaxable.(a;) A vessel registered in New York and plying between Panama 
and San Francisco is not taxable in California.(y) 

Tbust Pkopebty. Property lield in trust should be assessed to the trustée 
where lie resides.(2) If there are two trustées, one-half may be assessed to 
each,(a) without regard to the cestui gue ti-mts.^b) Where one executor ré- 
sides within the state and transacts business pertaining to the estate, and the 
other résides abroad, the résidence of the former détermines the situs of the 
choses in action belonging to the estate.(c) Trust property under direction of 
the court is taxable ia the jurisdiction having eontrol of it.(d) An assess- 
ment against the personalty of an estate may be made a personal charge 
against the executor or guardian.(e) As to personalty of distributees of an 
estate in the hands of a trustee.(/) Money due on a land coutract in the 
hands of an agent is taxable. (§') 

Intangible Pboferty. Intangible property, not growing out of real 
estate, foUowsthe person of the owner.(/i) Where the domicile of the owner 
of choses in action upon which taxes were paid (under protest) was in another 
state, they do not constitute property within this state, and are not subject 
to taxation here.(t) Although the situs of real estate, by which debts are 
secured, is within the state, the trust deeds are mère incidents — choses in 
actions attached to the owner.(i) ïhe situs of a bond is the résidence of the 
owner, wherever the obligor may réside, (fe) Its locality does not dépend npon 
the place of the written évidence of the ownership.(Z) So of a promissory 
note secured by a bond deed.()») 

Propekty in Transit. A state cannot levy a tax upon property in transit 
to other states.(n) Such property has no sitiis in the state, in the proper légal 
sensé of that word.(o) The personal property of one who had been a résident 
of the state, but who was in itinere, on the day for the levy of taxes, for the 
purpose of removing to another state, is subject to taxation. ( p) One who has 
left the town of bis résidence without the intention of returning, is, neverthe- 
less, taxable there, while he remains in the commonwealth, until he has 

{«,) Transp. Co. T. Wheting, 99 U. S. 273. (s-) People v. Ogdensbnrg,4S N. ¥.390; Sap'ra 

(i) St. Louis T. Ferry Co. 11 Wall. 423; Morgan V. Davenport, 40J1I. 197. 
V. Parham, 16 Wall. 471. (A) Johnsou v. Oregon City, 3 Or, 13. 

(y) Hays V. Pacific M. S. Co.l7 How. 696; Stata (<) Railroad Co. v. Pennsylvania, 15 Wa!1.300; 

V. Haight, 30 N. J. 428; People v. Com'rs, U Alb. Davenport City t. Mississippi & M. R. R. Co. 12 

Law J. 401. lowa, B39 : Augnsta City v. Danbar, 60 Ga. 393 ; 

Cz) Hardy T. Yarmonth, 6 Allen,277; Baltimore People t. Eastman, 25 Cal. 601; Hayne v. De. 

V. Sterling, 29 Md. 48 ; People v. Assessor», 40 N. liesseline, 3 McCord, 373 ; Jolinson t. Lesington 

Y, 164; State v. Matthews, 10 Ohio St. 437; Car- City, 14 B. Mon. 621; Arapahoe Co. T. Cutter, 3 

lisle V. Marshall. 36 Pa. St. 397. Colo. 349. 

(o) State V. Matthews, 10 Ohio. St. 437; Baltl. O) Arapahoe Co. v. Cntter, 3 Colo. 350. 
more v. Sterling, 29 Md. 48. (fc) Hayne V. Deiiessellne, 3 McCord, 374 : Au. 

(») People V. Assessors, 40 N. Y. 154. gusta T. Danbar, 50 Ga. 3S7. See H.irper v. 

(c) Johnson v. Oregon City, 3 Or. 13. Com'rs, 23 Ga. 666; Bridges T. Griffln, 33 Ga. 113. 

(a) Lewis T. Cliester Co. 60 Pa. St. 325. (0 Johnson v. Oregon City, 3 Or. 13. 

(e) Williams V. Holden, 4 Wend. 2J3; Payson (m) Arapahoe Co. v. Cntter, 3 Colo. 349. 

V. Tnfts, 13 Mass. 493. (») MoCotcheon T. Elce Co. 2 McCrary, 337. 

(/) See U. S. T. Hunnewell, 13 Fed. Rep. 617, (o) McCutcheon v. Rice Co. 2 McCrary, 337. 

618; note. (p) McCutcheon v. Rlce Co. 2 McCrary, 337. 
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acquired another residence.(g') Kesidence is presumed to continue imtil a 
change 13 afflrmatively 8hown.(r) Where a town taxes a party as a résident, 
the burden of proof o£ résidence ia on the town if questioned.(s) — [Ed. 

(î) Bnlkley t. Williamstown, 3 Gray, 493. (.) Hurlburt v. Gresn, 41 Vt. 490; S. C. 42 Vt. 

(r) In re Mchols, £4 N< Y. 62. 316. 



Singer Eooking-Chaib Co. v. Tobey Puenitueb Go. 

{Circuit Court, N. D. Illinois. August 4, 1882.) 

Patents for Inventions — IIockino- Chairs— Mekb Mbchanical Chanob. 

|A rocking-chair constructed to move upon a stationary platform, having a 
base or rails upon wlilcli the rockers move, tlie base belng tongued and the 
rockers grooved so tbat one flts into the otLer, the ends of the base being eie- 
vated, 10 prevent the rockers from working ofiC, with flexible rubber bands 
Connecting the rockers to the rails of the stand to prevent the seat from mov- 
ing back and forth on the rails, or rocking too far either way, is a mère me-, 
chanical change from chairs in previous use, and in such a device there is nolh- 
ing that can be the subject of a patent. 

Banning de Banning and C. K. Offield, for plaintiff. 

Cobwm â Thatcher, for défendant. 

Dbummond, C. J. There are nine suits by the same plaintiff against 
différent défendants, two of which hâve been brought in the circuit 
court of the United States for the eastern district of Wisconsin, and 
the remaining suits in this court. They are ail founded on alleged 
infringements of a patent to Charles Singer, July 6, 1869, for an im- 
provement in the construction of rocking-chairs. The patent con- 
tains two claima. The second relates to a device by which a current 
of air is produced, which, by the aot of rocking, is impelled through 
a flexible tube so as to be carried to any part of the person seated in 
the chair. That elaim ia not in controversy hère and need not be 
further considered. The rocking-chair is one constructed to move 
upon a stationary platform, and not upon the floor. The platform 
bas a base or rail upon which the rockers move, the latter being 
curved in the usual form. The base Qr rail is tongued, and the bot- 
tom of the rockers grooved so that the one fits into the other, and the 
ends of the base (or rails, as the patent calls them) are elevated so as 
to prevent the rockers from working off. The base or rails are A 
shaped, or of other form, upon which the rockers are fitted ; the latter 
being provided with V grooves, or otherwise adapted to the rail, and 
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projectîng but a short distance below the seat. If it be intended that 
the rails are grooved and the rockers tongued, there would be no dif- 
férence in the principle. The spécification allèges : "The rockers may 
be connected to the rails of the stand by flexible bands, in passing over 
studs projeeting from the sides of each, to prevent the seat from mov- 
ing back and fortK on the rails, or rooking too far either way. Thèse 
bands may be slipped off the studs when the chair is to be taken 
apart for packing." The first claim, which is the only one said to be 
infringed, is as follows: "The stand, A, havingi rails, B, the seat, c', 
and rockers, Oj fitted to the said rails, and the elastic bands, M, com- 
bined and arranged substantially as specified." 

Having thus stated in what that part of the Singer machine con- 
sists whieh is the subject of controversy hère, the question naturally 
présents itself, in -what respect it was new and the subject of a 
patent. 

The movemént of a rocking-chair on a stationary platform, instead 
of rockers moving on the floor,was not the invention of Singer. That de- 
vice had been used before. In a gênerai sensé it was contained in the 
patent of Samuel Simmons, of December 21, 1819, and particularly in 
the patent of Samuel H. Beau, of March 31, ISJtO. Bean states that 
the principal feature of bis invention con»isted in making the seat 
(and stool, as he calls it) of the chair in two parts, so that while 
the stool remains stationary the seat was made to rock on rockers. 
The base or rail on which the rockers moved in his chair were smooth, 
but there was a flange on the outside of each rocker similar to that on 
the inside of a railroad car-wheel, and which he calls guards, vhich 
prevented the seat from having any latéral movemént. There were 
certain hanging metallic plates whose upper ends were suspended 
from the inside of the seat frame by pins, the object of which was to 
prevent the seat from being thrown off the stool. Without referring 
now to some of the other patented improved rocking-chairs which 
bave been set up by the défense, it is clear that Singer foiind a plat- 
form or stool, with a chair on rockers moving on the rails or base of 
the stool, with flanges on one side of the rockers to prevent latéral 
displacement, and also with a device to prevent the seat and the rockers 
from being thrown off the stool. Now, what did he add to or change 
as to this part of his patent? He tongued the rails or base, and ele- 
vated them at the ends, and grooved the rockers, instead of making 
flanges on the outside of each, thus fitting the rockers to the rails or 
base, and he attached an elastic band to the platform on each side of 
the stand. With a rocker attached to an ordinary chair, moving on 
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a rail or platform base, as existed in Bean's chair, tonguing and 
grooving the rocker and the base, and elevating the latter at each end, 
would seem to be no more than a mère mechanical change. In that 
case ail that is left would be simply the fact that an elastic vertical 
band is attached to the two parts of the structure to prevent tlie 
chair from being thrown oiï. the platform ; and the elastic band is noth- 
ing more than a mechanical device to accomplish the object named. 
But in any view of the subject it seems clear that the patent, if it 
could be sustained fqr the particular manner in which the chair is 
constructed, namely: "The stand, A, having rails, B, the seat, c\ and 
rockers, C, fitted to the said rail; and the elastic bands. M, combined 
and arrangea as specijBed;" then the chairs constructed by the de- 
fendants do not corne within the spécifie descriptions hère contained, 
and so would not infringe the plaintiff's patent. But we prefer to place 
our opinion upon broader grounds, and to say that, fairly construing 
the device hère in question, as set forth in the spécifications, there 
■was nothing in it that entitled Singer to a patent. 



Damon & BiHN V. Eastwick.* 
{Circuit Court, E. D. Pennsylmnia. October 23, 1882.) 

Patent— Priority— Employé. 

One who is the flrst discoverer of a proccas is entitled to a patent therefor, 
even against one in wliose employ lie was at the time of the discovery, and at 
■«'hose request and expansé he was making experimeats which led to the dis- 
covery 

Hearing on Bill, Answer, and Proofs. 

This was a suit between parties who had respectively made appli- 
cation for a patent for the "manufacture of sulphate of alumina." 
The commissioner decided in favor of the présent respondent, where- 
upon the complainant filed this bill. After the filing of the bill, let- 
ters patent No. 239,089 were duly issued by the commissioner to the 
respondent. The faets are sufficiently set forth in the opinion. 

F. T. Chainhers and George Harding, for complainant. 

Baldw'm, Hollingsworth é Fralet/, for respondent. 

BuTLEB, D. J. In the year 1880 the complainants and respondent, 
respectively, made application for letters patent for improvements in 

*Reported by Frank P. Prichard, Esq., of tho Philadelphia bar. 



:4I>AM0N V. EASTWICK. 41 

the manufacture of sulphate of alumina or aluminous cake, involv- 
ing the same invention. The commiasioner, after the usual hearing 
and examination, decided in favor of the respondent, to whom letters 
were aecordingly isaued. The complainants hâve filed this bill to 
obtain the benefit of a review, in the light, net only of the évidence 
before the commissioner, but also of that taken hère. The respond- 
ent challenges the court's jurisdiction, as well as the claim to pi-iority 
of invention. As our judgment is with the respondent on the second 
point, and the bill must therefore be dismissed, the former may be 
pàssed by. 

Little need be said in passing on the question of priority. In Jan- 
uary, 1878, the respondent discovered that aluminous cake, of sùpe- 
rior quality, may be obtained from halloysite, by the process described 
in bis patent. This process consista in mixing ground halloysite, 
sulphuric acid, and hydrate of alumina, in the manner and proportious 
stated in the spécifications, whereby a high degree of beat is gener- 
ated by chemical action, producing ebuUition, the halloysite rapidly 
decomposed, the fine partiales of silicia thus liberated infused through- 
out the entire mass, resulting in a uniform homogeneous cake. It 
is unnecessary to review the prier state of the art, or recount the 
complainants' expérimenta in the direction of this discovery. Mr. 
Damon was président of the Pennsylvania Sait Company, whose busi- 
ness, in part, was the manufacture of aluminous cake. Having been 
tendered tho purchase of extensive halloysite beds in Indiana, he 
was anxious to ascertain how this minerai could be profitably em- 
ployed. Experiments were aecordingly made, which satisfied him 
and his company, that it was valuable for the manufacture of alu- 
minous cake, and they bought it in the fall of 1877. It is quite clear, 
however, that the experiments were incomplète, and the process sub- 
sequently patented had not then been discovered. Eastwick and 
Bihn were the company's chemists, and it was in the further prose- 
cution of the experiments by Mr. Eastwick, at Mr. Damon's request, 
that the patented process was developed. AU préviens efforts had 
fallen short. That halloysite can be dissolved by sulphuric acid, and 
the résultant cake rendered neutral by the addition of hydrate of 
alumina, had been ascertained. But this was insufficient even to 
suggest the subséquent discovery, — which was not simply that halloy- 
site may be thus dissolved and hydrate of alumina employed as a 
neutralizing agent, but a process whereby a high degree of beat is 
generated, the action of the sulphuric acid accelerated, and the de- 
composition and final resuit greatly improved, — mainly by the em- 
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ployment of other properties of the hydrate of alumina. That the 
respondent was the first discoverer of this process does not seem at 
first to hâve been doubted. His proposition to obtain lettera patent 
was, to say the least, not discouraged by Mr. Damon, who was aware 
of it; and the counter-claim of Damon & Bihn does not ap- 
pear to hâve been suggested until the respondent deolined to transfer 
his rights to the sait company. 

As remarked at the outset, the only question requîring onr con- 
sidération is that of priorîty. The justice or injustice of the respond- 
ent's taxing the sait company, if he proposes to do so, for the use of 
a process disclosed by experiments made at its request and expense, 
■with its material, while in its employment, we cannot enter upon. 



Weib V. NoRTH Chicago EouiIng Mixl Co. 

{Circuit Court, N. D. Illinois. October, 1880.) 

Patents fob Inventions — Déviation. 

In reducing his patent to practical application a patentée is not bcld to 
strictly and entireJy follow the mercmetihaïiica] dovlce shown in his drawings, 
but he may deviate so long as he does not violate tho principle involved in his 
patent. 

In Eqaity, 

J. H. Raymond, for complaînant. 

George Willard, for défendant. 

Blodgett, D. J. The complainant's device differs from the Pul- 
ver patent by the addition of stationary comb-grates, as he calls 
them, which operate with the rocker-grates. The Purchase patent 
shows a séries of rocker-grates, each of which is rocked or tilted 
independently of the others; and the end rocker has grate-bars only 
on one side of the rocker-shaft, the shaft lying close to the end of 
the fire-box, and so constructed, with an eccentric upon the side next 
to the wall of the fire-box, that it can only tilt the grate-bars upward. 
For ail practical purposes the grate-bars in the end shafts are sta- 
tionary when the shaft is not itself rocked. The bars of the shaft 
next this end shaft engage and operate with those of the end shaft 
precisely in the same manner as in the Bounds grate. 

I hâve hère a model of the Eounds grate, showing the comb-grates 
at the ends of the fire-box, and the rockîng-grate bars engaging 
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through them. The mode of opération is simply rocking or tilting 
the rocker-grates. 

The model of the Purchase grate shows a séries of rocker-grates, 
each moving independently by itself , and when you rock one of thèse, 
leaving the end of the grate stationary, as it is stationary except for 
an upward motion caused by an eccentric upon the bar, it is iixed, as 
far as any downward motion is concerned. By rocking this, preeisely 
the same resuit is produced as in rocking Eounds' grate. You rock 
the teeth upon this rocker-bar, mashing them in between the teeth 
of the fixed grate, preeisely as in the opération of the Eounds grate, 

It is true, coal or cinders may accumulate upon the shafting which 
rests against the wall, forming, as it doea, a ledge or shelf ; but it does 
not affect the principle involved, which is that of one set of tilting 
grate-bars matching with a fixed or stationary set. In my opinion 
it was not invention, but only an aet of mère mechanical skill or adap- 
tation, af ter the steps in the art taken by Purchase, to make a grate with 
fixed or stationary bars at the ends, between which the rocking-bars 
could pass or match. It seems to me Purchase would hâve had the 
right, in applying his device to practical use, to bave dispensed with 
bis end rocking-shaft, and fixed his end grate-bars rigidly to the ends 
of the fire-box, so there would bave beea no inaterial déviation from 
the opération shown in his device, 

It seems to me there can be no doubt but what Purchase, after he 
had obtained this patent, could bave said, "The rocking of this grate 
up and down is of no spécial practical importance; I will simply 
make the end bars fixed and rigid in the end of the fire-box, and rock 
the teeth of the next bar between those ;" and it would bave been one 
of those modifications of his device which would hâve been allowable 
under the patent, because no patentée is held, in reducing his patent 
to application, to strictly and entirely foUow the mère mechanical 
device shown in his drawings of the patent, He may deviate, 30 long 
as he does not violate the principle involved. 

The bill in this case is therefore dismissed, with costs. 
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In re George Moncan, alias Ah Wah, and another. 

(Circuit Court, D. Oregon. October 27, 1382.) 

1. To0CHIIfG AT A POKT OF THB UniTED StATES. 

A vessel touclies at a port of the Unitod States, within the meaning of section 
9 of the act of May 6, 1882, to exclude Chinese laborers from the United btates, 
when she calla there for orders, or a cargo for a foreign port, and Chinese 
laborers who are on board of her as passengers or crew, are not unlawfuUy in 
the country, contrary to said act, during her stay for such purpose, 

2. Chinese CJiEws. 

The act aforesaid does not apply to Chinese who enter a port of the United 
States as seamen or members of the crew of a vessel arriving from a foreign 
port with the intention of returning or proceeding to another foreign port in 
the ordinary course of commerce and navigai ion ; but if such Chinese leave the 
vessel while in the American port, or do not départ with her, thoir présence in 
the country becomes unlawful. 

3. The Deck op an American Vessel is American Tbbritort. 

A person on board of a vessel of the United Btalea or any one or them ia in 
contemplation of law within the territory and jurisdiction of the United 
States, and therefore a Chinese laborer who shipped on an American vessel at 
London, prier to the passage of the act aforesaid, and continued on her until 
her arrivai in the United States, although after the expiration of the 90 days 
next foUowing the passage of said set, is entitled to réside therein. 

James F. Watson, for the United States. 

M. W. Fechheimer, for défendants. 

Deadt, D, J. On October 25, 1882, Ah Kee and George Moncan, 
alias Ah Wah, were brought before me on warrants isaued by me 
under section 12 of the act of May 6, 1882, "to exécute certain treaty 
stipulations relating to Chinese," upon the charge of being unlawfuUy 
within the United States, contrary to section 1 of said act. Upon 
the hearing the following facts were established and admitted : 

On February 18, 1882, Moncan joined the American ship Patrioian at Lon- 
don as cook, and on March 9th signed the articles for a voyage thereon in that 
capacity to Cardiff, and from thenee on a gênerai trading and freighting 
voyage, as the master might direct, not exceeding 24 months in duration, and 
back to a port of discharge in Europe or the United States; that the vessel 
went to Yokohama, Japan, where, on September llth, in conséquence of the 
steward, Ah Sing, being discharged, Moncan was made steward, and Ah Kee 
shipped as cook for a voyage to Astoria, Oregon, or for orders, and thenee to 
such ports as the master might direct, not exceeding 24 months in duration; 
that on October 14th the Patrician entered the Golumbia river, and arrived at 
this port on October 24th, with Moncan and Ah Kee on board as steward and 
cook, respectively, where they remained until removed upon the warrants 
issued for their arrest. Both Moncan and Ah Kee are natives of China, and 
were duly shipped before the American consuls of London and Yokohama, 
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respectively. The Patrîcîan belongs at Damariscotta, Maîne, and îs now load- 
ing with wheat for Europe, and will be ready to sail in a f ew days ; and the 
master, unless prevented, expeets to carry thèse men with Mm for the voyage 
speeifled in the articles. 

Section 1 of the act of May 6, 1S82, déclares that upon the expira- 
tion of 90 days from its passage, and for a period of 10 years there- 
after, "the coming of Chinese laborers to the United States" is sus- 
pended; and that "daring such suspension it shall not be lawful for 
any Chinese laborer to corne, or having so come, after tl^e expiration 
of said 90 days, to remain within the United States." 

By section 2 it is made a misdemeanor, punishâble by a fine and 
imprisonment, for the master of any vessel "to knowingly bring within 
the United States on such vessel, and land, or permit to be landed, 
any Chinese laborer from any foreign port or place." 

From the opération of thèse two sections the third one excepts Chi- 
nese laborers who were in the United Stàtea on November 17, 1880, 
or who might come therein within the 90 days next after the passage 
of the act; and also the case of any master bound to a foreign port 
whose vessel shall come within the Unitçd States "by reason of being 
in distresa, or in stress of weather, or tomhing at any port of the 
United States on its voyage to any foreign port or place : providéd, 
that ail Chinese laborers brought on such vessel shall départ with the 
vessel on leaving port." 

Section 12 provides "that any Chinese person found unlawfuUy 
within the United States shall be caused to be removéd therefrom to the 
country from whence he came, by direction of the président of the 
United States and at the cost of the United States, after being brought 
before some justice, judge, or cominissioner of a court of the United 
States, and found to be one not lawfully entitled to remain in the 
United States." 

This act was passed in pursuance of the treaty with China of No- 
vember, 1880, supplementary to that of July 28, 1868. Pub. Treat- 
ies, 148. By the former the right conceded to the Chinese by i)ae 
latter to come to and réside within the United Siates at pléasure was 
modiSed so as to authorize the goverûment of the United Stateé, when- 
ever in its opinion "the coming of Chinesa laborers to the Uniteâ States 
or résidence thefëin affecta or threatensto affect the interestsôf ^hë' 
country, to regulate, limit, or suspend the same;" but Such limita- 
tion or suspension shaii be reasonable, and shall apply pnly to' Chi- 
nese who mày go to thé United States as iaborers,pther classés not 
being included'in the limitations. It is not to be presuniéd that' boû- 
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gress, ÎQ tbe passage, of this act intended to trench upon the treaty of 
1868 as modified by that of 1880; and therefore it is that ail gên- 
erai or ambiguous clauses or phrases contained in the former should 
be eonstrued and applied so as to make them conform to the latter. 
It is manifest that the concession in the supplementary treaty of 1880 
was only asked and obtained by the United States for the purpose of 
allowing it to limit or suspend the existing right of Chinese laborers 
to corne and be within its territory, for the purpose of laboring therein 
and thereby competing with the labor of its citizens for the local 
means of livelihood. 

Counsel for the Chinese eontends (1) that under the circum- 
stances the Patrician is a vessel "touohing" at a port of the United 
States "on its voyage" to a foreign one, and therefore within the ex- 
ception contained in section 3 of the act ; and (2) that the crew of a 
vessel arriving at a port of the United States from a foreign port or 
place, in the ordinary course of commerce and navigation, are not "la- 
borers" within the meaning of the act. 

When the Patrician entered the Golumbia river the terminus ad 
quem or place of termination of her voyage was not deânitely known. 
It might be either in Europe or the United States; and so far as now 
known it is in the former. But, even so long as it might be in either 
country, I think she ought to be, for the purpose of this act, considered 
as on a voy-age to a foreign port. But it is certain that her port of 
final destination was not Astoria, at which place she merely oalled 
for orders. Nor had the voyage then terminated as to the steward 
and cook, whose engagements were for 24 months each from the date 
of signing the articles, unless sooner discharged. Section 4511, Eev. 
St. A "voyage" is not limited to the passage of a vessel from one 
port to another, but it may indude several ports. Bouv. Law Dict. 
"Voyage;" 1 Parsons, Shipp. & Adm. 307. Thé word "touch" and 
its derivatives is, in a sensé, a nautical phrase. It is deâned thus : 
"To corne or attain to; to arrive at; toreach; as, 'To totich their natal 
shore.* — Pope." And its use is illustrated as foUows : "To touch at, 
to arrive at, or corne to without stay, as in sailing. ' The next day we 
touched at Sidon.' — Acts, xxxvii, 3." Worcest. Dict, "Touch." 

The word "touching" is evidently used in the act to signify the 
opposite of "staying." And it does not apply to the case of a com- 
pulsory entrance on account of distress or stress of weather, for that 
is specifically proyided for. A vessel does not ordinarily touch at her 
home port, but remains tbere until a new voyage is undertaken. But 
in course of a trading voyage from England to Asia and back to Europe 
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or the United States, sbe may touoh at many ports, and for many 
purposea. Calling at a port for orders is, in my judgment, a plain 
case of "touching" at sucli port; and if, in pursuance of the order 
obtained or being there, the vessel remains long enough to take in a 
cargo for a foreign port, I seé no reason, under the circutnstances, for 
concluding that she is thenceforth "staying," but not "touching," at 
such port. Upon this view of the case the Patrician haa simply 
touched at this port. Her stay hère is only temporary, and for an 
objetet necessary to enable her to prosecute a voyage to a foreign port 
with profit to her owners. Nor do I think that the Ghinese members 
of the crew of the Patrician are "laborers" within the meaning of 
this act. True, their vocation is labor. But they are not brougbt 
hère to remain and enter into compétition with the labor of the inhab- 
itants of the country. They labor Upon the high seas in the naviga^ 
tion of a vessel engaged in the exchange of commodities between this 
country and other parts of the world. 

This commerce it is the direct interest of both the labor and the 
capital of the country to foster and promote. In a note to the opin* 
ion of Mr. Justice Field, In the Matter of Low Yam Chow, 10 Pac. 
G. Law J. 135, [S. G. 13 Fed. Bep. 611,] it is stated, upOn the au- 
thority of the Chinese consul, that the value of the commodities ex- 
changed between China and the United States in the year of the 
Burlingame treaty (1868) was $15,366,013; while for the year end- 
ing June 30, 1881, they bad reached $27,765,409; being a gain of 
almost 100 per centum in 13 years. When this treaty was con- 
cluded the export of flour at the port of San Francisco was about 
20,000 barrels a year, -while- in 1881 it had reached 271,118 barrels 
— 90 per centum of which -was shipped by Chinese merchants. 

It is not to be supposed for a moment that congress intehdéd by 
the passage of this act to impede or cripple this commerce byprohîb- 
iting, in effect, ail vessels engaged in the carrying trade to and from 
the United States, and particularly those on the Pacific coast, from 
employing Chinese cooks, ste-wards, or crews, when, for any reasonj 
it is necessary or convenieùt to do so; for such would neteessarily be 
the resuit of holding that the Chinese crew of a vessel coming from 
a foreign port to one of the United States are "laborers," within the 
meaning of the act. Such a "limitation" upon the right of the Chi- 
nese to enter or be brougbt within our ports is clearly beyond the let- 
ter and spirit of the concession- made by the supplemental treaty, 
which déclares that it shall only apply "to Chinese whovinay go to 
the United States as laborers;" that is, with the intention to labor 
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hère and enter into compétition with the labor of the conntry. Upon 
this ground, also, it is clear to my mind that the act doea not apply to 
the crew of the Patrieian. Of course, a Chinese seaman, although 
allowed to corne into the ports of the United States as one of the 
crew of a vessel from a foreign port, does not thereby obtain the right 
to remain in the country and become a laborer therein ; and if the 
master allows him to go ashore permanently, the latter would be lia- 
ble to removal, and the former to the punishment preseribed in sec- 
tion 2 of the act. But such seaman would hâve the same right to be 
on shore temporarily and not otherwise employed than in the busi- 
ness of the vessel during her stay in port, as those of other nation- 
alities. 

Counsel for Monean also claims that the act does not apply to him 
at ail, and that he is entitled now to remain in the United States, as 
a laborer, because he was lawfuUy on board of an American vessel 
as a member of the crew thereof after November 17, 1880, and before 
the passage of the act, where he bas ever since remained. The rnle is 
well established that the vessels of a nation are to be considèred as a 
part of its territory, and the persons on board of them are deemed to 
bewithin the jurisdiction and areprotected and governed bythelaws 
of the country to which such vessel belongs. Vattel, book 1, c. 19, § 
216; Wheat. Internat. Law, 157; 1 Kent, 28; Crapo v. Kelly, 16 
Wall. 611. 

In the Matter of Ah Sing, 10 Pac. C. Law J. 52, [S. C. 13 Fed. 
Eep. 286,] Mr. Justice Field says : 

"An American vessel is deemed to be a part of the territory of the state 
within which its home port is situated, and as such a part of the territory of 
the United States. The rights of its crew are measured by the laws o£ the 
state or nation, and their contracta are enforced by its tribunals." 

For many purposes, in contemplation of law, Monean bas been 
within the territory and jurisdiction of the United States ever since 
he sailed from England on the Patrieian, and I think this ought to 
be considèred one of them. He joined the crew of an American ves- 
sel, bound for a port in the United States, before the passage of the 
act, and while in that condition is brought within the actual territo- 
rial limits of the country. To drive him back now from our shores as 
as a person prohibited by this act from residing within the United 
States, would, it seems to me, be giving it a narrow and harsh con- 
struction, utterly at variance with the spirit and intent of our treaty 
stipulations. 
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Thîs act may be enforced so as, for ail practîcal purposes, to ex- 
clude Chinese laborers from coming hère and entering into compéti- 
tion with the labor of the inhabitants of the country, without spite- 
f uUy straining it to cover a f e-w doubtf ul or extrême cases, and thereby 
eventually bringing it into deserved odium and disrepute. Nor should 
it be forgotten by those who favor the exclusion of Chinese laborers 
from the country, and wish tosee the experiment fairly tried, that the 
act is unfavorably regarded by a large portion of the most intelligent 
and influential people of the country "as beingthe servile écho of the 
clamors of the sand lot — as fraught with danger to our commercial re- 
lations with China, as inconsistent with our national policy, as obstruet- 
ing the spread of Christianity, and as violative, not only of the treaty, 
but of the inhérent rights of man." Hoffman, D. J., In re Loto Yam 
Chow, 10 Pac. G. Law J. 140; [S. C. 13 Fed. Kep. 616.] 

My conclusion is that neither Moncan nor Ah Kee are unlawfully 
in the country, within the perview of the act of May 6, 1882, beeause 
(1) they are simply on board of a vessel "touching" at this port 
while on à voyage to a foreign one; (2) they are hère only as mem- 
bers of the crew of a vessel arriving from a foreign port and taking 
on cargo for another; and, further, that Moncan, having joined an 
American ship prier to the passage of the act, and remained on her 
until his arrivai hère, is not thereby prohibited from residing in the 
country. 

The prisoners are discharged from the arrest, and the marshal is 
directed to return them to the vessel from which they were takeu. 



WlLCOX V. FlVE HUNDEED ToNS OF GoAIi. 

{Circuit Court, N. D. Elinois. November 26, 1880.) 

Admikai/tt — Lien foh Frbight — Delivert. 

As a rule, where the cargo bas been dclivered to the consignée, the shîp-owner 
does not retain a lien thereon for his freight unless there is an understanding 
between the parties, when the goods are delivered to the cons'gnee, to that 
efiEect, or it is the usage of the port where the cargo is delivered that the lien 
shall remain. 
Bam:b — Negmobnce of Captain— 'Wintkeino. 

The évidence in this case showing that the captain was not guilty of négli- 
gence in not completing the voyage on account of rough weather, it was heid 
that the district court erred in awarding damages on that account. 
v.l4,no.l — 4 



50 fBSËBAL BBFUKÏSfi. 

In Admîralty. 

W. H. Condon, for libelant. 

Robert Rae, for respondent, 

Dbummond, 0. J. The sohooner American was at Oswego in the fall 
of 1872, and took in a cargo of coal for Chicago, leaving Oswego on 
the tenth of November. A gênerai bill of lading was given, and a 
high price charged for the transportation of the coal from Oswego to 
Chicago, being $2.75 per ton, The schooner met with adverse winds 
and did not arrive at Port Huron until November 29th. The weather, 
according to the testimony of the witnesses, was very inclement that 
fall, and the captain concluded that the safest course was to strip the 
vessel and lay up at Port Huron. The schooner accordingly re- 
mained there with her cargo during the winter, and the coal was not 
delivered in Chicago or received by the consignées until May 8, 1873, 
when the spring freight was paid by the consignées on the coal, being 
much less than that charged in the bill of lading. After the coal 
had been thus delivered by the schooner to the consignées, a libel was 
filed claiming the amount of freight stated in the bill of lading, the 
consignées having refused to pay any more than the spring price of 
freight. The case went to proof before the district court, where the 
libel was dismissed ; but a cross-Ubel having been filed claiming that 
the captain of the American was négligent in wintering at Port 
Huron, and that the vessel should hâve come on in the fall of 1872, 
the district court gave a decree on the cross-libel for damages 
against the libelants in conséquence of the supposed négligence of 
the captain. From thèse decrees the libelants hâve appealed to this 
court, and the question is whether the decrees of the district court 
are right. 

The first question is on the decree of the district court dismissing 
the libel. That decree, I think, was right. The rule laid down by 
the suprême court of the United States in Bags of Linseed, 1 Black, 
108 , is that in order that the ship-owner should retain a lien on the cargo 
for the freight, it should not be delivered to the consignée. The rule is 
absolute, and there may be circumstances where a cargo may be de- 
livered to the consignée and the lien of the ship-owner retained. But 
the suprême court déclares that in ail such cases, when thegoods are 
delivered to the consignée, there must be an understanding between 
the parties that the lien of the ship-owner remains upon the cargo ; 
or it must appear there is an established local usage of the port 
where the cargo is delivered, that the lien shall remain. I do not 
think this case is brought within any of the rules laid down 



WILCOX V, FIVB HDNDEED TONS OV 00 AL. 51 

by the suprême court. The language of the libel is "that by reason 
of the premises the libelants acquired a lien on said cargo for the 
freight thereon, as set forth above," which amounted in the ■whole to 
the sum of |1,375. This was the amount due for freight, on the 
assumption that $2.75 per ton was to be paid, claiming the whole 
amount as contained in the bill of lading. 

The answer of the clairaants to this allégation of the libelant is that, 
in regard to the matter stated in the fifth article of the libel on infor- 
mation and belief , they deem the same to be true ; and it is claimed on 
the part of libelant that there is an admission in the answer that the 
libelant had a lien. But I think this is not a true construction of the 
language of the answer. It is entirely inconaisteut with other claims 
set forth in the answer, and it could not hâve been the meaning of 
the défendants in the court below, and they could not hâve intended 
to admit that thé libelant had a lien ou the cargo for the whole 
amount of the stipulated freight. I take it, therefore, ail they in- 
tended to admit was that. if the freight had been brought to Chicago 
in the fall of 1872, then the vessel would hâve had a lien for the 
freight stipulated in the bill of lading. This question of pleading 
being decided adversely to the libelant, is there any other proof 
which will bring the case within the rule as stated by the suprême 
court of the United States? I think there is not. Certainly, there 
was no understanding on the part of the consignées that the lien was 
retained by the libelant; there isno proof whatever of any statement 
made or claim insisted on at the time the property was delivered tothe 
consignées. There is no settled usage of the port of Chicago shown 
upon the subjeet of thèse liens where the property is delivered to the 
consignée. So on that account I think the lien must fail. But, inde- 
pendent of that, it may be a question whetber the f air construction of 
the contract between the parties was not that the price was to be paid 
on the assumption that the property was delivered in Chicago that 
fall. There is no évidence whatever upon this point, and the court 
is left to infer what the intention of the parties was at the time the 
coal was delivered on the vessel in the early part of November, 1872. 
The price was a very high price, — confessed y so ; and perhaps the 
natural inference to be drawn from ail the circumstances of the case is 
that the price was agreed to be paid on the understanding that the 
coal was to be delivered in Chicago that fall; and if that is so, the 
libelant is not entitled to the full amount of the price named in the 
bill of lading, because that would be an essential élément entering 
into the contract. It was so eai:ly in the fall that the expectation by 
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botli parties probably was that the vessel would arrive in Chicago be- 
fore navigation closed. Therefore, I hold that the decree of the dis- 
trict court in dismissing the libel was correct. But I also hold that 
the decree of the court in sustaining the cross-bili and awarding dam- 
ages to the consignées, on the ground that the captain had been guilty 
of négligence in remaining at Port Huron, was incorrect, and must 
be reversed. 

I hâve gone through ail the testimony in this case, and I think the 
evidenee is conclusive that the captain was guilty of no négligence 
in wintering his vessel at Port Huron. He did not arrive until Novem- 
ber 29th, and there is no satisfactory évidence that ahy sailing vessel 
passed Port Huron after the arrivai of the schooner American there. 
There is évidence, to which some weight must hâve been attached by 
the district court, that some sailing vessels passed after that time; 
and there was some testimony taken from the deputy coUector of cus- 
toms hère about the arrivai of vessels in Chicago; but there is no 
satisfactory évidence whatever, and I hâve examined the case with 
the utmost care to that view, upon which the court ought to rely, 
showing that any sailing vessel passed Port Huron after the arrivai 
of the American there. But suppose it were so, and that vessels did 
pass Port Huron after the arrivai of the American, and did arrive in 
Chicago that fall.that is not the rule by which this case is to be governed. 
Itis not because of that the masterof this schooner should be chargea 
with négligence. The question is whether he was, in point of fact, guilty 
of négligence in wintering his schooner there. AU the testimony con- 
curs in this : that the fall was remarkably boisterous and rough, with 
a great dealof tempestuous weather. There is concurrent testimony 
ou the part of masters of vessels that it would not hâve been prudent 
for the American to leave Port Huron after her arrivai there, with a 
view of proceeding to Chicago, and the question is to be determined 
by the state of the case at the time; and if, acting as areasonably- 
prudent man, in exeroising that prudence he made a mistake, he is not 
to be visited with damages as if he had been guilty of négligence in 
not coming forward with his vessel to Chicago. The court is to look 
at the surrounding circumstances attending the arrivai of the Amer- 
ican at Port Huronj as developed by the testimony, to see whether it 
was a prudent act for the master to remain, or whether his duty to the 
consignées required him to take the; risk which obviously «xisted, and 
push his vessel forward in the hopeof arriving at Chicago during the 
fall. I think the testimony is satisfactory that it would hâve been an 
act of imprudence for him to attempt to reach Chicago, and there- 
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fore any decree which visita him with the conséquences, as if he had 
been gailty of négligence, should not be Bustained. 

The resuit, therefore, will be that the decree of the district court 
dismissing the libel will be affirmed, and the decree of the district 
court sustaining the cross-bill will be reversed; and the costs must 
be apportioned. 

After the foregoing opinion was gîven, by agreement the case was submit- 
ted to Harlan, Justice, who, without giving any opinion, coucurred in tlie 
decree of the circuit judge. 



In. re Léonard and othera. 

(District Court, S. D. New York. August 12, 1882.) 

1. Collision— Limited LiABrLiTT — Jurisdiction. 

Proceedings to limit the ]iability of ship-owners may be instituted in a district 
■where a fund or daim equitably representing the lost vessel is in litîgatloii, 
though the petitioners réside in another district. 

2. Samb — Utiles op Makitimb Law. 

Under the décision of the suprême court (October term, 1881,) in Nat. Steam 
Jfav. Co. V. Dyer, that the statute limiting the liability of ship-owners is to be 
admin'stered in our courts as a gênerai rule of maritime law, proceedings to 
limit liablity may be instituted by the owners of an American vessel against 
foreign as well as against domestic ships, or their owners, in respect to claiins 
arising from collisions upon the high seas. 

3. Samb— Equitable Claim to Phoceeds. 

Where the American schooner J. M. L. and her cargo were totally lost in a 
collision at sea with the British steamer A., and on a libel in peraonam in this 
court an interlocutory decree had adjudged the owners of each vessel to pay 
half the damages, and pending a référence thereon the owners of the schooner 
filed a pétition io limit their liability in respect to half the cargo lost ; ?ield, 
that this court had jurisdiction of the proceeding, and was the most appro- 
priate court to détermine whether the fund to be derived from the steam-ship 
for the loss of the schooner, being lier only remaining proceeds, should be paid 
over to the trustée, or retaîned by the owners of the schooner, or secured to the 
owners of the lost cargo, by provisions in the lînal decree in the former suit to 
the extént of their claim, or to the ëxtent neoessary to save the steamer from 
liability for lost cargo beyond the terms of the interlocutory decree. 

4. Same— Innocent Pakt Owners. 

Though the master, a part owner, be priyy to the négligence which caused 
the loss, the other innocent part owners may hâve the beneât of the statute. 

In Admiralty* 

Scudder de Carter and Oeo. A. Blaek, îor petitioners. 

Fûster é Thompson and R. D. Benedict, opposedé 
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Bbown, D. J. The petitioners are the o-wners of the schooner Job- 
M. Léonard, an American vessel which was sunk in April, 1877, by 
a collision with the British steam-ship Aragon, about 15 miles south 
of Long Island. Nothing was saved of the sehooner, orof her cargo. 
Upon a libel in personam thereafter filed in this court by the petition- 
ers against the owners of the steam-ship, an interlocutory decree 
was entered in December, 1879, adjudging both vessels in fault, and 
that each pay half the damages. Léonard v. Whitwell, 10 Bea. 638, 
658. 

In February,~1880, the présent pétition was filed alleging that the 
collision occurred without the privity or knowledge of the petitioners, 
and claiming the benefit of the limited liability act, (Eev. St. §§ 
4283, 4285,) speeially in référence to their personal liability for the 
value of the remaining one-half part of the cargo to the owners 
thereof. The owners of the steam-ship hâve filed exceptions to the 
pétition, alleging that ail the petitioners are résidents of Massachu- 
setts, and not of this district, and that the owners of the steam-ship 
Aragon are British subjects and neither résidents, nor served with 
notice of thèse proceedings, within this country; and they, therefore, 
deny that this court has jurisdiction of the proceedings, or that the 
statutes in question can be invoked or applied as against a British 
vessel in respect to a collision on the high seas. 

The point raised by the exception last named is so plainly covered 
by the emphatic language of the suprême court in the case of The 
National Steam Navigation Co. V. Dyer, decided at the last term, that 
I cannot consider it an open question in this court; although the 
présent case differs from that in the circumstance that hère the for- 
eign vessel is resisting the application of our statutes to the collision 
on the high seas, while in the case of the Kate Dyer, the foreign ves- 
sel was invoking the benefit of the statutes as respects a similar col- 
Ksion. But not only was the décision of the suprême court in that 
case put upon the ground that the statutes in question were to be 
treated by our courts as forming a part of the gênerai maritime law 
and "the rule by which, through the act of congress, we hâve an- 
nounced that we propose to administer justice in maritime cases;" 
but the suprême court further expressly say: "Of course the rule 
must be applied, if at ail, as weU when it opérâtes against foreign 
ships, as when it opérâtes in their favor." In the casé at bar the stat- 
utes, as it is supposed, may operate against the foreign ship by in- 
creasing her liability to the owners of the lost cargo by relieving the 
petitioners from the half they hâve been adjudged to pay; and this 
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pétition is opposed on that ground. Whether that resuit shall follow 
or not, (which need net be hère determined,) it is clear, I think, that 
the suprême court hâve declared the maritime rule of our courts to 
be in acoordanee with this statute, as well when adverse to, as when 
for the benefit of, foreign ships or foreign owners, and any limita- 
tion upon the rule thus broadly announced must be sought in that 
court and not hère. 

The other exception to the jurisdiction on the ground that none of 
the petitioners réside in this district, and that neither the schooner, 
nor any part of it, or of the cargo, are within this jurisdiction, should 
also be overruled ; not only because the statute expressly authorizes 
the proceeding3 to be instituted "in any district," {The Alpcna, 8 Fed. 
Kbp. 280,) but because there are spécial reasons why this district ia 
the appropriate one in this case. 

The persons chiefly, if not solely, interested in opposition to the 
pétition are the ovrners of the lost cargo, and the owners of the Ara- 
gon. The latter, by the interlocutory decree of this court, hâve 
already been adjudged to pay one-half of the entire damages arising 
from the collision, and a référence to ascertain the amount is still 
pending. One avowed purpose of the petitioners in thèse proceed- 
ings is to be exempted from liability to pay for their half part of the 
cargo lôst, whish, by the interlocutory decree, they hâve been ad- 
judged to pay, while retaining to their own use the one-half part of 
the value of the schooner, which they expect to reoover from the 
owners of the Aragon through thé final judgment of this court. If 
this can be legally done through the proceedings now instituted, then 
the owners of the Aragon, after paying for one-half of the cargo under 
that decree, will still remain liable to the owners for the other half of 
the cargo, {The Atlas, 93 U. S. 302;) and the intention of the inter- 
locutory decree of this court, that the owners of each vessel sustain 
and pay one-half of the damages, (10 Ben. 658,) will be evaded, to 
the mànifest injury and loss of the owners of the Aragon. The latter 
hâve, therefore, a plain equity that the final decree in that suit shall 
be framed in référence to any proceedings that may be had to limit 
the liability of the owners of the schooner, so that the intent of that 
décision shall not be thwarted. The money to be paid by the owners 
of the Aragon for the loss of the schooner, i. e., one-half of its value, 
equitably représenta so much of the schooner. That fund is, or will 
be, in this court, where the security for it is now on file; there is no 
other fund, or proceeds, representing the schooner in any^other dis- 
trict; and the question, what shall be done with that fund, whether 
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paid over to the trustée to be appointed in the limited-liability pro- 
ceedings, or, on the contrary, allowed to be retained to their own use 
by the petitioners as claimed, or secured to the ownera of the cargo 
through provisions in the final judgment in the suit in personam, so 
far as necessary to indemnify them and save the owners of the Ara- 
gon from a liability to pay for the other half of the cargo, contrary 
to the judgment already rendered, are questions wliich ought to be, 
and can be, most conveniently and appropriately determined in this 
court, where the fund substantially is, and where the litigation insti- 
tuted by the petitioners to obtain it is now pending. Norwich Co. v. 
Wright, 13 Wall. 104, 124, 126. The owners of the cargo lost, as 
well as the owners of the Aragon, are directly interested in the déter- 
mination of that question. 

The question of the effect of the appointment of a trustée under 
thèse proceedings, and of the application of the statute, or of thèse 
proceedings, to foreign ships, in invitum, does not necessarily arise 
upon thèse exceptions. It is enough that there appear to be claims, 
like that for the loss of the cargo in this case, to which the proceed- 
ings may undoubtedly apply, The exceptions above stated are there- 
fore overruled. 

No point was made on the argument as regards the alleged privity 
or Personal fault of Crowley, the master and a part owner, in the 
négligence which caused the collision. If that is insisted on, it must 
be determined like any other disputed question of fact. If determined 
against him, that would not prevent the proceedings going on for the 
benefit of the other innocent owners. The Obey, L. E. 1 Adm. 102; 
The Spirit of the Océan, Brow. & L. 336; Wllson v. Dickson, 2 Barn. 
& Aid. 2. 



WaIiLacb v. Pbovidencb & Stonington Steam-Ship Co. 

(Oircuit Court, D. Massachusetts. October 21, 1882.) 

Admitîai,tt— Rev. Bt. ? 4283, (Act of Cono. Makch 3, 1851.) 

Plaintiff claimed damages for personal injuries and loss of baggage by rea- 
son of a collision in Long Island sound between two of defendant's steamers, 
and défendant answered that under the act of March 3, 18.51, it had aurrendered 
its vessel in the southern district of New Yorli, and that plaintiff had filed no 
claim. Held, on deraurrer by plaintiil,that the act of congreas of March 3, 1851, 
does not except from its opération owners of vessels whose routes are partly by 
land and partly by water, nor those whose vessels are not registered, nor, in 
the meaning of section 7 of said act, is the navigation of Long Island sound 
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inland navigation; and that the surrender of it3 vessel in the district in ■which 
it tiad been sued was according to law, and plaintifl was precluded from 
making any claim for loss of baggage, but as to his ■ger»onal injury he might 
be allowed to prove his case. 
2. Same — PEiisoNAL Injuries. 

■Whctlier the exemption under section 3 of the act of March 3, 1851, extends 
to Personal injuries is not decided. 

J. P. Treadwell and Geo. E. Filkins, for complainant. 

RmseU d Putnam, for défendants. 

Before Lowell and Nelson, JJ. 

Nelson, D. J. The plaintiff sues in tort for personal injuries, 
alleginç in substance that the défendants are the owners of a Une of 
steam-vessels engaged in the transportation of passengers and mer- 
chandise between the city of New York and Stonington, in the state of 
Connecticut, over the waters of Long Island sound ; that on the elev- 
enth of June, 1880, the défendants, for hire, received the plaintiff, with 
his baggage, on board the Narragansett, one of the défendants' line 
of steamers, at New York, as a passenger, and undertook to transport 
him, with his baggage, to Stonington, and thence by railroad to Bos- 
ton; that while the plaintiff was being so transported in Long 
Island sound the Narragansett came in collision with the Stonington, 
■ another steam-vessel owned by the défendants, and belonging to the 
same line, by which collision he was cast into the water and suf- 
fered great personal injury, and his baggage, of the value of $500.90, 
was wholly lost; that the collision occurred within three miles of the 
Connecticut shore, and was caused by the négligence and omissions of 
the défendants, and their servants and agents, in" the management of 
both vessels; and that he was in the exercise of due eare. 

The answer of the défendants, besides a gênerai déniai of the plain- 
tiff's allégations, sets up in défense certain proceedings in the district 
court of the United States for the southern district of New York, under 
the limited-liability act of March S, 1851, (Eev. St. § 4283 et seq.,) 
whereby the défendants claim that they were discharged from ail futther 
liability for damage to person and property arising out of the disaster 
to the Narragansett. By thèse proceedings, which are set forth in 
extenso in the answer, it appears that soon after the collision certain 
parties brought suits in the state courts of New York against the Com- 
pany for damages arising out of the disaster; that after thèse suits 
h ad been brought in New York, and before the date of plaintiff 's writ, 
défendants filed their libel and pétition in the district court of the 
United States for the southern district of New York, setting forth the 
facts of the said disaster, alleging that the collision happened, and the 
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damage and loss were oecasioned, without theîr privity or knowledge; 
that the accident occurred solely from the dangerous and difficult 
navigation of the channel, and the dense fog; that the entire value 
of vessel and freight was not sufficient to make compensation to ail 
the freighters and owners for their losses, and praying for the relief 
granted by the act of March 3, 1851; that the petitioners offered to 
transfer their interest in the steamer and freight, for the benefit of ail 
persons claiming to hâve suffered any loss, destruction, damage, or 
injury done, oecasioned, or incurred on said voyage, to a trustée, for 
the persons who might prove to be legally entitled thereto, and 
prayed said district court to appoint a trustée, and to issue a monition 
against ail persons claiming damages for the loss, destruction, dam- 
ages, and injury oecasioned by said disaster on board said steam-ship 
Narragansett, citing them to'appear and prove their claims; that such 
monition was issued, and a transfer was made to a trustée appointed 
by the court on the fifth day of October, 1880, the return-day of said 
monition, proclamation was made for ail persons claiming damages 
for any loss, destruction, damage, or injury oecasioned by the disas- 
ter to appear and présent their claim ; that plaintiff did not appear 
nor présent any claims; and that a decree was afterwards made 
whereby ail persons who had not presented claims were forever 
debarred from proseeuting them, and apportioning the proceeds of 
the vessel and freight among those who had presented their claims in 
pursuance of the order of the court, and ordering any balance that 
might remain after satisfying such claims to be paid to défendants. 
To this portion of the défendants' answer the plaintiff has demurred, 
and has assigned the following causes of demurrer: 

(1) Because the act of Majch 3, 1851, does not exempt from liability com- 
mon carriers who are ownera of vessels used in inland navigation. (2) Be- 
cause the act does not exempt owners of vessels where the damage to passen- 
gers is involved. (3) Because the act does not exempt common carriers who 
are such both by land and water. (4) Because the act does not exempt 
owners of vessels not registered. (5) Because the act does not exempt own- 
ers who hâve not surrendered the whole subject of the disaster, namely, as in 
this case, both of their ships which were engaged in the collision. (6) Be- 
cause the act does not exempt owners who do not surrender their vessels in 
the district of the United States in which the disaster occurred. (7) Because 
the act does not exempt owners of vessels when the surrender is not made in 
the jurisdiction where the corporate owner résides, or is created. 

None of thèse grounds of demurrer can be sustained. Long 
Island Sound is a part of the Atlantic océan, and its nagivation is in 
no sensé inland navigation within the meaning of that term as used 
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in section 7 of the act, (section 4289.) Nor doea the act except from 
its opération owners of vessels whose routes are partly by land and 
partly by water; nor those whose vessels are not registered. The 
fiurrender of the Narragansett and her freight was made in the dis- 
trict where the owners were sued for the injury caused by the collis- 
ion, as required by the fifty-seventh admiralty rule. It is unneces- 
sary, at this stage of the case, to décide whether the exemption of 
section 3 extends to personal injuries to passengers caused by collis- 
ion. The answer must stand if the decree in the proceedings in the 
eouthern district of New York can, in any view of the case, be a dé- 
fense to the action. 

The plaintiff allèges that the défendants were engaged in the trans- 
portation of passengers and merchandise, and by the collision, 
through the fault of both vessels, his baggage, of the value of $500.90, 
was wholly lost. He therefore allèges a loss of property shipped on 
board the vessel and lost by the collision. The decree must, at least, 
hâve the effect to preclude him from recovering for the loss of his 
baggage through any fault on the part of the Narragansett. Whether 
it should hâve any further effect it is not necessary to décide now, 
and can better be passed upon at the trial, if the plaintiff then makes 
eut a sufficient case to submit to the jury. 

Demurrer overruled. 



Thb Maeqabbthb Blanoa.* 
{Circuit Court, E. D. PennsyVoania. Ootober 23, 1882.) 

AdMIBALTT — GENERAL AVERAOE — SPABS BlOWN OVBRBOARD AND ClJT AdEIPT. 

A portion of a vessers spars and sails were blown overboard by a gale and 
lay along-side the vessel , pounding against her side, but secured to her by the rig- 
ging. The gale continuing, the spars were eut adrift in order to prevent them 
from pounding a hole in the vessel's side. Held, (afflrmlng the decree of the 
district court,) that the cargo must contribute to the loss sustained by their sac- 
rifice. 

Appeal from a Decree of the District Court. The facts and the 
opinion of the district court are fuUy reported in 12 Fbd. Eep. 728. 

Joseph Parrish, Edward Hopper, and TreadweU Cleveland, for ap- 
pellant. 

Charles Gibbons, Jr., for appellee. 

♦Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 



60 rSDEBAI. BEFOBTEB. 

MoKbnnan, C. J. The law of jettison and gênerai average is so 
acourately and concisely stated, in the opinion of the learned j udge 
of the district court, that it need not be restated hère, and its déci- 
sive applicability to the présent case in support of the libel requires 
no additional argument to demonstrate. 

On a voyage of the Margarethe Blanca from Pillàu to Philadel- 
phia a violent storm occurred, by which the vessel's jib-boom and 
foremast head were snapped, and her maintop-gallant mast was 
carried away. AU the spars, with their sails and yards, fell over 
the side of the vessel, to leeward, in the water, and were there held 
together by their rigging, and to the vessel by the running and 
standing rigging. The spars pounded heavily against the ship in the 
sea-way, and the jib-boom chafed and plunged into and against her 
bows. The vessel and her cargo were thus in imminent danger of 
shipwreck; and to avert it, and save the ship and cargo, the master 
eut away the disabled spars, sails, and rigging, and they were cast 
adrift and lost. 

There was, then, the co- existence of the esscntial éléments of a 
good claim to gênerai average — imminent péril, involving alike the 
vessel, cargo, and crew; and a voluntary jettison of part of the spars, 
sails, and rigging, to avoid this péril. But it is earnestly urged that 
the jettisoned material was "wreck, " and hence was not voluntarily 
sacrificed, and is not a legitimate subject of compensation by gênerai 
average. In the sensé of displacement, and hence of présent una- 
daptedness to a serviceable use, it is properly so described. But it 
was not useless bacause it was irrecoverably lost. It remained at- 
tached to the vessel by rigging, which was new, strong, and unbroken. 
If the storm had abated it could certainly hâve been preserved. If 
the storm continued and the vessel survived, the weight of the proof 
is that the jettisoned spars, sails, and rigging would probably hâve 
been saved also. But the storm had rendered it, for the time being, 
useless, and it was a cause of additional and increasing péril to the 
vessel and cargo. With a probability of its eventual salvage in com- 
mon with the ship, to avoid the danger impending over both it was 
eut away and sent adrift. Under thèse circumstances the property 
was not valueless ; and although its subséquent loss may hâve been 
inévitable, this did not divest the casting away of it of its voluntary 
character. 

As was said by Mr. Justice Grier in Barnard v. Âdams 10 How. 
305: 
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"And when it Î3 said of thejadm that it is sacrificed for the beneBt of the 
whole, it means no more than that it is selected to undergo the péril in place 
of the whole, and for the beneflt of the whole. It is made (if we raay use 
another theological phrase) the 'scapegoat' for the remainder of the joint 
property exposed to common destruction. The jacbus is said to be sacriflce^i 
not because its chance of escape was separate, but because of its sélection to 
sufEer, be it more or less, instead of the whole, whose chances of safety, as a 
whole, had become desperate. The imminent destruction of the wliole has been 
evaded as a whole, and part saved by transferring the whole péril to another 
part. * * * The loss or damage arising from its assuming the péril that the 
ship may escape, may truly be said to be the real ' sacrifice,' in the popular use 
of the phrase. Its value is not measured by its hopes of safety, for, by the hy- 
pothesis, it had none; but its right to contribution is founded on its volun- 
tary assumption to run ail the risk, or bear the brunt, that the remainder may 
be saved from the common péril." 

Participating, then, with the ship and cargo in a péril whieh seemed 
to render the loss of ail inévitable, the disabled rigging was cast 
away to save the remainder, and was thus "sacrificed" in the proper 
sensé of a lawful jettison, and its loss must be compensated by gên- 
erai average. The decree of the district court is therefore affirmed, 
and a decree will bô entered for the sum claimed in the libel, with 
interest and costs. 

See The Margarethe Blanoa, 12 Pbd. Eep. 728. 



The Eoman.* 
((Hareuit Court, E. D. Penmylvania, October 27, 1882.) 

1. Admiralty— Collision— FATLtrBE to Bhow Tokoh — Concuiîiîent NeglioenCB 

— BUBDEN OP PbOOF. 

Where a sailing vessel fails to show the prescribed torch upon the approach 
of a steamer, and a collision occurs whieh presumably would hâve been avoided 
had the torch been shown, the burden of proving concurrent négligence on the 
part of the steamer is on the sailing vessel, and such concurrent négligence 
will not be held upon uncertain proof or doubtful conclusions. 

2. Same. 

Where the évidence is conflicting as to the exhibit of a light, and if the wit- 
nesses for the sailing vessel were believed the course of the steamer could only 
be accounted for on the hypothesis of criminal négligence, such a conclusion 
will not be adopted. 
1. Same— Evidence of Statbments of Ck'ew. 

No weight is to be attached to évidence that a statement was made by one of 
the steamer's crew that he saw the light in time to hâve avoided the collicion. 

The Roman, 12 Fbd. Rep. 219, reversed. 

•Raported by Frank P. Prichard, Esq., of the Phlladelphia bar. 
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Appeal from a decree of the district court. The facts and the 
opinion of the district court are fully reported in 12 Fed. Kep. 219. 

Henry O. Ward and Morton P. Henry for appellants. 

John A. Toomey and Henry R. Edmunds for appellee. 

McKennan, C. J. In the district court the schooner was adjudged 
to be in fault in omitting to exhibit the light required by the rules of 
navigation, and that adjudication is but faintly, if at ail, contested 
hère. Half damages were decreed against the steamer, on the 
ground that a globe light was swung from the stem of the schooner 
towards the steamer, which the latter ought to hâve seen, and thus 
hâve avoided the collision. 

The side régulation lights on the schooner were confessedly invis- 
ible to the steamer, and the only warning she could hâve of the 
proximity of the schooner was the swinging of the globe light. That 
such a light was exhibited we regard as sufficiently proved, but 
whether in time to enable the steamer to adapt her movements to 
the emergency, is matter of very serious doubt. The schooner's wit- 
nesses, who were on her deck, testify that it was seasonably exhibited ; 
while the captain, mate, wheelsman, and lookout on the steamer, who 
. were on deck and affirm that they were observant, deny that they 
saw any light. It was the especial duty of the lookout to exercise 
constant vigilance, and it is not an unreasonable presumption that 
he was not unfaithf ul to his obligation. If the steamer was approach- 
ing the schooner dead astern, and the globe light was not shown un- 
til just before the steamer's helm was put a-port, the strong probability 
is that none of the persons on her deck could see the light over her 
bow. If it was exhibited eight or ten minutes before the collision, 
and as the schooner's witnesses testify, so that it must be inferred 
that the steamer saw it, her conduct can only be aocounted for on 
the hypothesis of criminal recklessness or négligence, because a slight 
and perfectly practicable deflection from her course would havé car- 
ried her safely astern of the schooner. This conclusion ought not to 
be adopted except under the pressure of preponderating proof ; and 
especially as the motive of pecuniary interest, and of the safety of 
the vessel and of those on board of her, bears strongly against it. 

In this connection we hâve not attached any weight to the testi- 
mony touching a déclaration or statement by some one of the steam- 
er's crew that he saw the globe light in time to avoid the collision, 
because we regard it as, at least, oî questionable competency, (The 
Seaton, 2 W. Rob. 391; The Empire State, 1 Ben. 64; Railroad Co. 
V. Brooks, 57 Pa. St. 339; Packet Co. v. Clougk, 20 Wall 528,) and 
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as mherently indefinite and unsatisfactory. But taking into consid- 
ération ail the évidence, and giving to that on each aide thé weight 
to which it is fairly entitled, we are unable to conclude that the men 
on the steamer either saw the globe light, or that it was exhibited at 
Buch a time, in such a way, or under such circumstanoeSi as that 
they ought to be presumed to hâve seen it. If the schooner had per- 
formed its duty by exhibiting the prescribed light, presumably it 
would hâve escaped in jury. The burden is upon it to show that the 
cause was the misconduct or négligence of somebody else; and it 
must be borne upon no uncertain proof or doubtful conclusions. 
We cannot relieve it of the fuU conséquences of its own dereliction 
by transf erring them partly to another, whose culpability is problem- 
atical. 
The libel must be dismissed with costs, and it is so decreed. 



Thh Nedebland.* 
(Circuit Court, E. p. Penmylvania. Octoter 23, 1882.) 

Admieai,tt— CoMMON Cabribe— Negligencb— Injttsy to Pabsenoer. 

In an action againsta steam-ship to recover damages for injuries sustained 
by a passenger, unless it appears tliat tlie respondent f ailed in tlie exercise of 
that degree of care and diligence wliicli llie law requires of carriers of passen- 
gers, and tliat its négligence in thia behalf was the cause of the libelaut's 
in jury, the latter cannot recover. 

Appeal from a Deeree of the District Court. 

The facts and the opinion of the district court are fully reported in 
7 Fbd. Eep. 926. 

D. Cowan, M. Veale, and J. Warren Covlston, for appellant. 

Henry G. Ward and Morton P. Henry, for appellee, 

MoKennan, C. J. This is an appeal from the deeree of the district 
court dismissing a libel in rem for the recovery of damages for per- 
sonal injuries received by the libelant on board the Belgian steamer 
Nederland, as the conséquence of the alleged négligence of the offi- 
cers and employés of said vessel. 

The following facts are found as the resuit of the évidence : 

(1) On the twenty-first of February, 1877, the libelant was a steerage pas- 
senger on the Nederland, on a voyage from Antwerp to Philadelphia. 

*Reported by Frank F. Pricbard, Eeq., of tbe Philadelphia bar. 
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(2) On that day the crew was ordered to handle the fore try-sail boom, pre- 
paratory to setting the fore try-sail. The libelant and a number of other pas- 
sengers were sitting under the boom, and were direeted by an offlcer to move 
away, whieh warning was expressed in three languages — English, German, and 
Belgian. 

(3) Ail the passengers moved away except the libelant and another. 

(4) While the crew were puUing up the boom by means of the port lift, the 
block which coniiected the tackle, by a swivel hook, with the eye-bolt in the 
deck gave way, and the boom coming down struck the libelant in the back, 
and inflicted permanent injuries upon him. 

(5) The block was constructed of the material and after the manner of those 
in gênerai use in foreign vessels, and was altogether suitable for the purposo 
for which it was used. 

(6) A strong iron band was tightly bound around the block, and through it 
passed a swivel-hook, secured by a shoulder, which rested on the under side of 
the band, and between it and the top of the wooden block. 

(7) The swivel-hook drew out of the iron band in which it was fastened, 
allowing the boom to fall and strike the libelant. This was owing to a latent 
defect in the shoulder, which could not be discovered by an exterior examina- 
tion of the block, or without taking it ail apart. 

(8) On every trip of the vessel the blocks were ail overhauled, the bolts and 
sheaves taken out and put in order, and the swivels seen to be in working 
condition. 

(9) ïhe place where the injury occurred to the libelant was not one of spé- 
cial danger. The only danger was such as might resuit to those in the way of 
the moving ropes and sails, and f rom the possible breaking of the machinery 
in the process of lifting the boom. 

(10) Upon ail the évidence in the case négligence contributory to the libel- 
ant's injury is not imputable to the respondent. 

Unless it appears that the respondent failed in the exercise of that 
degree of care and diligence which the law requires of carriers of pas- 
sengers, and that its négligence in this behalf was the cause of the 
libelant's iniury, he cannot recover. As it is found that the respond- 
ent was not négligent in the performance of the full measure of his 
duty to the libelant, his libel must be dismissed, with costs; and it la 
so ordered. 
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State of Texas ». Lewis and otliers. 
{Circuit Court, N. D. Texas. October Term, 1882.^ 

1. Removal of Causes— Statb agaihst Alien. 

The grant of original jurisdiction by article 3, i 2, of the constitution, to the 
United States suprême court in ail cases in ■whicL a state is a party, does not 
preclude congreas from conferring jurisdiction upon the circuit courts in cases 
brought by a state against an alien; and by section 639 of the Kevised Statutes, in 
terins and ettect providing for the removal of such cases from the state courts 
congress has conferred such jurisdiction in removed cases. 

2, Revised Statdte, J 639— Act of Congkbss, March 3, 1875. 

Section 639 of Revised Statutes is not repealed by act of March 3, 1875, ex- 
cept by merger, and a case whlch could hâve been removed under the former 
provision, but could not be under the latter act, may still be removed. 

On Motion to Eemand. 

Clark é Dyer and Chas. A. Jennîngs, for plaintiff. 

Hancock & West and Qen. Tom Harrison, for défendants. 

Pakdee, C. J. This cause was heard on the motion to remand at 
the last term by the district judge sitting in the circuit court, an^ the 
motion was denied. See 12 Pbd. Eep. 1. The motion has been 
reargued at this term, at the suggestion of the district judge, that the 
circuit judge might aiso pass upon the case. In reaching the same 
conclusion as before but little need be said in addition to the reason 
formerly given by the district judge. It seems now to be undisputed 
that the suit is one "against an alien," and that the first clause of 
section 639, Kev. St., (twelfth section of judiciary act of 1789,) in 
terms and effect provides for the removal of the case to this court. 
And there is not much contention that the first clause of section 639 
is not repealed by the subséquent législation of March 3, 1875, except 
by merger. There is no express repeal in the act of 1876, § 10, of 
any specified préviens aets, the repeal being only of "ail acts and 
parts of acts in eonflict with the provisions of this act." 

" It would seem that subdivision 1 of section 639, Rev. St., is practically 
repealed by reason of being merged in the more enlarged right given by the 
act of 1876. If, however, a case should arise which could be removed under 
this provision, but which could not be removed under the act of 1875, the 
former would be held to be still subsisting." Dill. Rem. 28. 

And this view taken by Judge Dillon seems to be the correct view 
of the question. The case under considération is not claimed to be 
■within the provisions of the act of 1875, but it is within the pro- 
visions of the first subdivision of section 639. The said section must 
T.14,no,2— 5 
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be then held as still subsisting for tHs case, if for no other. The case 
must be taken, then, as one whieh congress bas provide \ may be 
removed from a state court to this court and be tried in this court, 
and the only question open for discussion and décision is whether 
congress had the constitutional authority to pass such provision. 
The suit being one by a state against an alien, there is and can be 
no question that the judicial power of the United States extends to 
it, under the first clause of section 2, art. 3, of the constitution of the 
United States. The second clause of said section reads : 

" In ail cases affecting arabassadors, other public ministers, and consuls, and 

those in which a state ahall be a party, the suprême court shall hâve original 

jurisdiotion. In ail the other cases before mentioned the siipreme court shall 

hâve appellate jurisdiction, both as to the law and faet, with such exceptions 

■ and under such régulations as the congress shall make." 

And this brings us to the real question for détermination hère, î. e., 
does the grantof original jurisdiction to the suprême court in ail 
cases in which a. state shall be a party, preclude the congress from 
opnferring jurisdiction upon the circuit court in cases brought by a. 
state against an alien ? The elevçnth amendment of course settles 
that in cases brought or prosecuted by an alien against one of the 
United States, the courts of the United States are without jurisdic- 
tion. If congress can confer jurisdiction upon the circuit court in 
cases brought by a state against an alien, then, as we understand 
section 639, Eev. St., congress has done so in cases brought by a state 
against an alien, in a state court, by authorizing the removalof such 
case to the circuit court, and directing that the case shall be pro- 
ceeded with in the circuit court. Whether congress has authorized 
such cases to be originally instituted in the circuit court does not mat- 
ter at this time. The full examination given this question by coun- 
sel and by ourselves shows no décision of this précise question by the 
suprême court, and only one décision by inferior courts of the United 
States, to-wit : Gale v. Babcock, 4 Wash. G. G. 199, 344. There may 
be other cases, but our industry has not found them. 

The case of Gale v. Babcock, supra, was a case in ail its material 
points identical with the one under considération. The décision waa 
adverse to the right of removal, and to the thus acquired jurisdiction 
of the circuit court; but Justice Washington, who decided the case, 
assumed as axiomatic the want of jurisdiction, and gives no reasons. 
The other cases cited by counsel as bearing on the question (Prentisa 
V. Brennan, 2 Blatchf. 164; Georgia v. Brailsforà, 2 Dali. 402; State 
V. Trustées, 5 N. B. R. 466 ; Wïsconsin v. Duluth, 2 Dill. 406; Gohens 
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V. Virginia, 6 Wheat. 264; Oshornw. Bank, 9 Whea.t.TSS; TheWheel- 
ing Bridge Case, 13 How. 520; 4 Dali. 12; 2 Pet. 136; 5 Cranch, 
303 ; 2 Blatchf . 162 ; 3 Blatchf . 244) hâve ail been cousidered in the 
opinion heretofore rende red in this case by Judge McCosmick; aud 
it is only necessary to further remark that the décision in no one of 
them is in conflict with the conclusions reached in the case. In ail 
those cases, and in many others, the judges hâve argued the question 
of the jurisdiction of the circuit courts in cases where a state was 
the plaintiff, and bave intimated opinions for and against the power 
of congress to confer such jurisdiction, but in no one of them was 
the question really in issue. 

In our opinion the argument, so far as reason is concerned, and 
80 far the dicta of eminent jurists go, is in favor of the power of con- 
gress, and we think that in cases like this under considération con- 
gress has conferred the jurisdiction. There is no necessity to goovet 
the cases and elaborate the reasoning of judges in favor of this propo- 
sition. Our examination makes it clear to us that the better judg- 
meut is on the side of the power of congress in the premises. This 
conclusion is strengthened by a Une of authorities in cases arising 
under the same constitutional provisions in regard to consuls. 

Cases affecting consuls stand in the same précise category as cases 
in which a state shall be a party; that is, the judicial power of the 
United States extends to them, and the suprême court is given orig- 
inal jurisdiction in them. The ninth section of the judiciary act of 
1789 (Rev. St. § 563, subd. 17) expressly conferred jurisdiction on 
the district courts "of ail suits against consuls or vice-consuls, exeept 
for offenses," etc. The objection was early made — as early as in 
1793 — that this was in violation of the constitution as trenching on 
the original jurisdiction conferred upon the suprême court. U. 8. v. 
Ravarra, 2 Dali. 297. According to Chief Justice Tanet the question 
was variously decided and argued by eminent judges and jurists 
through a séries of cases thereafter, and the question remained an 
open one until the case of Davis v. Packard, 7 Pet. 281, directly 
afiSrmed the constitutionality of the act of 1789. See Gittings v. 
Crawford, Taney, 1 et seq., in which case the chief justice, after 
reviewing the prior décisions and opinions, and foUowing, as he says, 
the case of Davis v. Packard, the opinions of elementary writers, and 
the contemporaneous construction of congress, decided in favor of the 
act of 1789. 

Seventeen years afterwards Judge Betts, with Justice Nelson con- 
curring, held the same way. St. Luke's Hospital v. Barclay, 3 
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Blatchf . 259. Two years afterwards, in the case of Qraham v. Stucken, 
4Blatchf. 50, Justice Nelson again goes over the arguments and au- 
thorities on the question as to the constitutionality of the act of 1789, 
in relation to consuls, and in a very lucid opinion maintains the act. 
The foUowing passage from his opinicn bears directly unon the case 
under considération. He says : 

"Again, the grant of original jurisdiction to the suprême court is the satne 
in the cases (mentioned in the previous clause of the constitution) in wiiich a 
state shall be a party, as in the case of a consul. Those cases are contro- 
versies (1) between two or more states ; (2) between a state and citizens of 
another state ; (3) between a state and f oreign states ; (4) between a state and cit- 
izens of afoieign state — that is, aliens. Now, if the grant of original jurisdic- 
tion be exclusive, in the suprême court, in the case of a consul, it is equally ex- 
clusive in the four cases above enumerated ; for the grant is in the same clause 
and on the same terms. And yet in the thirteenth section of the judiciary act, 
already referred to, it is provided that the suprême court shall hâve exclusive 
iurisdiciton, etc., where a state is a party, etc., except between a state and citi- 
zens of other states or aliens, in which latter case it shall hâve original but not ex- 
clusive jurisdiction. Aceordiug to the argument, the whole of this exception 
would be unconstitutional, as the cases mentioned should hâve been vested ex- 
clusively in the suprême court." 

Since this case was decided, in 1857, we find no case in any fédéral 
court where the constitutionality of the act of 1789, in relation to con- 
suls, has been disputed, and it is very questionable if there is any 
doubt at the bar at this day as to the question. If there is no doubt 
— no question as to the power of congress to confer jurisdiction upon 
thé inferior courts — in cases affeeting consuls, why should there bein 
cases where a state is a party, since, as Justice Nelson well says, 
"the grant is in the same clause and on the same terms ?" The motion 
to iremand this case to the state court, from which it is brought hère, 
is denied, with costs. 

The lands involved in this case were the university lands of the state of 
Texas, situated in McLennan county, about 11 leagues in extent, and very 
valuable. 

See S. C. 12 Fed. Bjep. i. 
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Sateb and others v. La Salle & Peru Gas-Light & Coke 
Co. and others. 

[Circuit Court, N. D. Illinois. March, 1880.^ 

1. Removal op Cause — Conteotbrsy betwebn Parties. 

It is the tluty of the court, on application for removal of the cause Into the 
circuit court, to inquire into the interest the various parties hâve in the con- 
troversy, and to classify them on one side or the other in accordance with their 
interest ; and if, when thus classilied and arranged, it appears there is a con- 
troversy between citlzeus of différent states, the cause is properly removahle. 

2. SaME — JUEISDICTION, WHEN NOT TaKEN. 

Where this court could not proceed with the cause without acting directly 
on the decree rendered in the state court, and the equity clainied by the bill 
could not be given to plaintiffs without interfering with that decree, thia court 
will décline to take jurisdiction. 

In Equity. 

G. S. Eldridge, for complainants. 

J. S. Cooper, for défendants. 

Dbummond, g. J. a bill was filed in the state court by the plain- 
tiffs as bondholders of what may be termed the old La Salle & Peru 
Gas-light & Coke Company, under a mortgage given by that Com- 
pany to secure a loan of $40,000. B. P. Allen was the trustée under 
that mortgage. The interest on the bonds was paid for several 5'ears, 
when default was made in the payment of interest. Between the exé- 
cution of the mortgage and default in the payment of interest there 
was a claim filed against the company for a mechanic's lien on the 
property covered by the mortgage. A decree was rendered in the 
same court in which this bill was filed, and the property was sold 
under that decree for a comparatively small sum; and the Peru & La 
Salle Gas-light Company, a new company, claims to be the owner 
under the sale made on the judgment in the mechanic's lien case. 

This bill allèges that that judgment was fraudulent, and asks that 
it be opened or set aside. It allèges further that although Allen, the 
trustée of the mortgage already referred to, was made a party, still, 
that he was a non-resident, and did not appear, and was brought in 
only by publication, and that he took no part and made no défense 
in the mechanic's-lien case. The bill further allèges that the new gas 
company bas given a mortgage on the same property, and the main 
objfict of this bill is to enforce the prior mortgage on the property, 
and also a prior lien as claimed over the last mortgage, as well as 
the decree or judgment rendered in the mechanic's-lien caae. The 
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bill also allèges that some of the défendants are owners of bonds 
under the firat mortgagei Application waa made in the state court 
to remove this cause to the fédéral court, and it was accordingly re- 
moved. A motion is made now in this court to remand the cause for 
the reason that it was not properly reniovable under the statute. 

I think the motion must be sustained. Under a récent décision of 
the suprême court, {The Removal Cases, 10 U. S. 457,) it is made the 
duty of the court, in order to détermine whether or not, under the act 
of 1875, the cause can be removed, to inquire into the interest which 
the varioua parties may hâve in the controvèrsy, and to classify them 
on one sido or the other, not merely as they happen to be plaintiffs 
or défendants, but in accordance with their interest; and if, when 
thus classified and arranged, it shall appear there is a controvèrsy 
between citizens of the différent states, then the cause is properly 
removable. Under this principle, I think, it may be said that there 
is not a controvèrsy solely between citizens of différent states. But, 
independent of that, it seems to me that it is hardly practicable to 
proceed with the litigation in this case without the court actingdirectly 
upon the decree which was rendered in the state court in the meehan- 
ic's-Iien case. The equity claimed by this bill could not be given 
to the plaintiffs without interfering with that decree, which would be 
contrary to ail recognized principle. So, on both grounds, and par- 
ticularly the last ground named, it seems to me that this court ought 
not to take jurisdiction of the case, and it will, therefore, be remanded 
to the state court. 



Haydbn V, Snow and others. 
f Circuit Court, N. B. lUinois. October, 1880.) 

1. EQ0ITT — JnBISDICTION. 

"When a court of equity has once obtaiued jurisdiction of the parties and sub- 
ject-matter of a suit, It will retain it for the purpose of doing complète justice 
between the parties. 

2. MiSTAKB IN Deed or Moktgagb — Innocent Pubchasbr. 

The parties to a mortgage cannot set up a mistake therein against the inno- 
cent purchaser of the notes and holder of the mortgage debt, nor can an agree- 
ment to assume a mortgage, by mistake inaerted in a deed conveying land sub- 
Ject to such mortgage, be released frora or releascd by mortgagor af ter a trans- 
fer of the mortgaged notes, and a recovery against the grantor for any de- 
ficienoy af ter foreclosure thus precluded. 
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In Equity. 

B. B. Bacon, for complainant. 

Smith é Burgett, for William Drnry. 

Blodgett, D. J. The bill in this case was filecl to foreclose a 
mortgage dated Julj 28, 1875, given by Solomon Snow and wife to 
secure the payment of two notes, of ëven date with the mortgage, for 
$6,000 each, payable in two and three years, respectively, to the 
order of the maker, and by him indorsed tô J. E. Lockwood; said 
mortgage being subject to a prior incumbrance by trust deed to E. 
G. Larned, as trustée, to secure the payment of $28,000. The bill 
alleged thai Solomon Snow, after the making of the mortgage in 
question, on the fourteenth day of Deoember, 1875, Bold and oonveyed 
the mortgaged premises to William G. Snow, subject to the said two 
incumbrances, and that William G. Snow, on the twenty-eighth day 
of January, 1876, conveyed the promises to Isaac M. Daggett, sub- 
ject to the same incumbrances, and that Daggett, on the twelfth 
day of April, 1876, conveyed the premises to the défendant William 
Drury, subject to the said two incumbrances; and by the deed from 
Daggett to Drury the latter agreedto assume and pay the said 
incumbrances; 'and that the said incumbrances formed a part of the 
considération or the purchase price for the said premises, which agree- 
ment was in the following words : 

" Subject to a certain trust deed, executed by Solomon Snow and Elizabeth 
L., his wife, to E. C. Larned, trustée, to secure the payment of $28,000, dated 
July 28, 1875, due in five years from date, witii interest at 10 per cent, per 
annum, payable semi-annually, and also subject to another trust deed, exe- 
cuted by Solomon Snow and wife to E. B. Bacon, to secure the payment of 
$12,000, dated July 28, 1875, due two and three years from date, with inter- 
est at 8 per cent, per annum, payable aeml-annually, both of whlch said 
Incumbrances the party of the second part herein agrées to assume and pay." 

The bill further allèges a default in the payment of the interest due 
on the notes, which fell due April 28, 1877, which default, by the 
terms of said mortgage, allowed the holder of said notes to elect to 
déclare the whole principal sum thereby secured, and the interest 
thereon, due and payable at once, and that such élection bas been 
made. 

The bill further charged that the said Joseph E. Lockwood, to 
whom Solomon Snow indorsed said notes, on the first of November, 
1876, for a valuable considération to him in hand paid, assigned and 
transferred said two notes to the complainant, who is now the légal 
owner and holder thereof. 
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In the original bill the complainant prayed for a foreclosure of tlie 
mortgage and sale of the morfcgaged premises, and in case the pro- 
ceeds should not be sufBcient to satisfy the amount due, then for a 
Personal decree for the deûciency against the said défendant Drury. 

Drury answered, admitted tbe making of the notes and the mortgage, 
the conveyance of the mortgagéd premises from the mortgagor to 
William C. Snow, and from Snow to Daggett, and from Daggett to 
himself, and that the deed from Daggett to himself contained the 
clause of assumption as set ont in the bill, but denied that there was 
any agreement between himself and Daggett that he should assume 
and pay the said incumbrances; and that it was not the intention of 
the parties of the deed that he should assume said incumbrances, and 
that the clause in said deed expresaing such agreement was inserted 
therein by tbe mistake of the scrivener who drewthe same; and that 
he (Drury) accepted said deed without the knowledge that it contained 
said clause, and did not become aware of the fact that it did contain 
said clause until some time in July, 1877, when Daggett, for the pur- 
pose 01 correcting the mistakes of the scrivener, and eflfectuating the 
intention of the parties to the deed, executed and delivered an instru- 
ment, under seal, releasing the défendant Drury from the obligations 
to pay the said incumbrances. 

On February 17, 1880, complainant filed a supplemental bill, stat- 
ing in substance that since the filing of the original bill a bill had 
been filed in this court against the said Drury and others by Eobert 
E. Kelly, the holder of the indebtedness secured by the first mortgage 
for $28,000, and that such proceedings had been had in said cause 
that on the twenty-seventh day of June, 1878, a decree of foreclosure 
had been entered upon the said mortgage, and that upoa the twenty- 
sixth day of July, 1878, the mortgagéd premises were sold for the sat- 
isfaction thereof, and that no rédemption had been had from said 
sale, and a deed had been made to the purohaser by the master in 
chancery on the thirtieth day of October, 1879, and prayed that the 
amount found due by the master in this cause be entered by this court 
against the défendant William Drury, in accordance with the assump- 
tion of the said indebtedness. 

Drury 's answer to the supplemental bill admits the exhaustion of 
the proceeds of the mortgagéd premises by the foreclosure of the first 
mortgage, and refers to his answer to the original bill, whioh he 
prays may be taken as a part of his answer to the supplemental 
bill. 
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The proof in thîs cause is mainly applicable to the questions of the 
fact -whether or not the défendant Drury, in the purchase of the equity 
of rédemption of themortgagedpremises, agreed, as partof the trans- 
action, tô assume and pay thèse two mortgage debts, and whether or 
not the clause of assumption in the deed from Daggett to Drury truly 
expressed the contract between the parties as to the payment of the 
said indebtedness. 

From a careful considération of the testimony I hâve come to the 
conclusion that it was not the agreement or intention of Daggett an J 
Drury that Drury should assume and agrée to pay the indebtedness 
secured by thèse two mortgages, and that the clause in the deed to 
him, whereby he was made to assume and agrée to pay them, was 
inserted without his knowledge, and by mistake of the attorney who 
prepared the deed. 

My reasons for this conclusion aro — 

First. That the prépondérance of évidence on the question is largely in jEa- 
vor of the défendant. The testimony <if Daggett, Whipple, and the défendant 
Drury on this point is so fuU and circumstantial as to leave almost no room 
for doubt on the question. They ail testify unequivocally that it was ex- 
pressly understodd that Drury was not to assume the incumbrances, or either 
of thera, and Drury said that he had no knowledge of the assumption clause 
in the deed to him until his attention was called to it by Mr. E. C. Larned, in 
April, 1877. 

Second. Thero wàs no motive or inducement for Daggett to exact such 
terms from Drury, his grantee, as Daggett had not aasumed or agreed to pay 
the indebtedness. There was, therefore, no rOason why he should gratuitously 
interest himself in securlng a contract from Drury for thebenefit of themort- 
gagee. 

Third. The nature of the transaction weighs heavily against the probability 
that any sane business man would hâve assumed such a liability. The proof" 
shows that Drury exchanged a farm in ilei-cer county, this state, for this and 
two other pièces of heavily-incuuibered Chicago real estate; that the transac- 
tion took place in 1876, and that on the twenty-flfth of July, 1878, only a little 
over two years af ter wards, the property in question was sold under the decree of 
foreclosure on the flrst mortgage for $28,000, and that no surplus was obtainedl 
by such sale to apply on this mortgage. This circumstance, in my mind, tends 
strongly to corroborate the testimony of Daggett, Wliipple, and Drury that 
Drury oiily intendéd to purchase the equity, but did not intend to assume the 
prier indebtedness. He might hâve been willing to give his farm for the 
chance that ail thèse three pièces of property would realize aomething over 
and above incumbrances, but it is hardly reasoiiable to believe, in view of what 
must hâve been its then value, that he \yould hâve assumed so grave a re- 
sponsibility as to make himself personally liable for this heavy prier indebt- 
edness. It is tfue tliat Mr. Hutchirisori, who drew the deed from Daggett to 
Drury, testifles that he must, from the course of business, hâve -drawn- thé 
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deed according to instructions, and would not hâve inserted tins assumption 
clause unless directed to do so; but his directions may hâve corne fiom some 
one who had no authority in the premises, or who was acting under a mistake 
or misunderstanding as to the terms of the contract. 

Two questions of law arise upon the facts ia this case as I now find 
them : 

First. Can the complainant maintain this bill solely for the purpose of ob- 
taining a persoual decree against the défendant Drury, assumiug that he did 
agrée to pay the mortgage debt held by the complainant? 

Second. It appearing as an admitted fact in the case, as It is alleged in the 
bill and not denied in the answer, that the complainant purchased the notes 
secured by this mortgage in November, 1876, for value, before any default or 
maturity thèreof, and af ter the défendant Drury had by the deed to him which 
then appeared of record apparentlyassuraed to pay this mortgage debt, can he 
nowbe heard to say, as against this complainant, that he did not assume such 
payment? In other words, must the court présume that the complainant 
purchased thèse notes upon the faith of Drury's assumption and agreemenfc to 
pay the same? 

As to the first question, it Î8 an established rule that when a court 
of equity bas once obtained jurisdiction of the parties and subject- 
matter it will retain it for the purpose of doing complète justice be- 
tween the parties. 

The bill in this cause was filed for a foreclosure of the mortgage in 
question, ^he citizenship of the parties brought the subject-matter 
within the ]'urisdiction of the court. The relief prayed was such as 
the court was adéquate to give. It could not only award a decree 
of foreclosure and sell the mortgaged property, but could, under the 
ninety-second rule in eqaity, award a personal judgment against who- 
•ever was liable for any defieiency after the application of the proceeds 
of the sale, and it seems quite clear to me it does not lose that juris- 
diction by the fact that the subject-matter of the mortgage bas been 
Bold by another decree to satisfy a prior incumbrance. The court 
can now, if it were deemed necessary, enter a decree of foreclosure, 
and direct a sale of the mortgaged premises, and, after a sale for a 
nominal amount, could give a personal judgment for the defieiency; 
but for my part I do not deem it necessary to go through an empty 
form of foreclosure and sale, to ascertain what the court knows judi- 
cially already, that the mortgaged property will furnish no fund to 
satisfy this mortgage debt. 

There is, however, another aspect of this cause upon which the 
jurisdiction of the court to enter a decree on the merits of this 
cause may be retained. 
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The complainant seeks by his bill to make a remote grantee of the 
mortgagor personally liable for this indebtedness. In a number of 
cases like this, Wherethe assumption and agreement to pay the mort- 
gage debt was deolared to be a part of the purchase money or con- 
sidération for the deed of the mortgaged premîses, the courts hâve 
held the grantee in the deed liable, on the ground that he by his deed 
acknowiedged himself to hold so much money for the use of the mort- 
gagee ; and in those cases, it bas been said, a suit at law could be 
maintained Ly the mortgagee against the grantee of the mortgagor. 
Barr v. Beers, 24 N. Y. 178; Thompson v. Thompson, 4 Ohio St. 
333; Sanford v. Hayes, 19 Conn. 594. But in this case there ïb no 
admission that the assumption of the mortgage debt is a part of the 
considération. The récital in the deed to Drury is to the effect 
that he assumes and agrées to pay this incumbranee. fie does not 
admit nor déclare that a partof the purchase money is to be paid by 
him (Drury) in paym'ent of this mortgage indebtedness, as was the 
contract in many of the cases I bave cited, so that this case is 
brought by its facts more directly within the rule of the cases adjudi- 
cated in New Jersey and Massachusetts, which hold that the liability 
of the grantee of the mortgagor, who has assumed the mortgage debt, 
can be enforced in equity by an application of the principle of équi- 
table subrogation. From thèse various considérations I hâve, there- 
fore, no difiSculty in reaching the conclusion that the court still has 
jurisdiction to pass upon the question of Drury's liability, and to 
render a personal decree against him, if justiiied by the lavir and 
facts. 

As to the second question, it appears from allégations in the bill, 
which are not denied by the answer, and are admitted, that the com- 
plainant purchased the notes secuï'ed by this mortgage for a valuable 
considération, before due, in November, 1876, and after the deed from 
Daggett to Drury had been made; and by the well-settled law of this 
state, where this transaction took place, and ail the parties resided, 
the assumption of this indebtedness by Drury inured to the benefit of 
the mortgagee, and could be enforced by him either at law or in 
equity. The mortgagor in this case was the holdôr of thèse notes; 
that is, thèse notes were given to be negotiated, made payable to the 
order of the mortgagor, and the mortgage passed with the notes as 
an incident, free of the equities between the original parties. 

The case of Garpenter v. Longan, 16 Wall. 271, sustains fuUy the 
doctrine which I hâve laid dowu hère, that the parties to a mortgage 
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cannotsetup a mistake as against the purchaser of the notes and the 
holder of the mortgage debt. 

The same doctrine was affirmed in the case of the New Orléans 
Canal & Banking Co. v. Montgomery, 95 U. S. 16. 

The court must therefore présume thatwhen fche complainant pur- 
chased thèse notes she took them with knowledge of the fact that the 
défendant Drury had assumed and agreed to pay them, and that the 
obligation could be enforced by the holder of the notes. The défend- 
ant Drury had by this deed made himself, apparently at least, a quasi 
party to the notes. He had agreed to assume and pay thèse notes, 
and thereby had given them, the court must présume, currency in the 
market. The mortgagee — that is, the honafide holder of thèse notes 
— is, to the extent of this mortgage, a purchaser of the mortgaged 
premises. Jones, Mortg. (lat Ed.) § 710. 

In Pi.erce v. Faunce, 47 Me. 507, the court says : 

"A mortgage is pro tanto a purchase, aad the hona flde mortgagee is equally 
entitled to protection as the hona fide guinteB. So the assignée of a mortgage 
without notice is on the same footing with a bonaftde mortgagee in ail cases. 
The reliance of the purchaser is upon the record, and when that discloses an 
unimpeaehable title he reçoives the protection of the law as against unlcnown 
and latent defects." 

In this case the défendant Drury seeks to avoid the effect of the 
assumption of the debt on the ground of mistake, and the case seems 
to me to stand on precisely the same ground that it would occupy if 
he had filed a bill in equity to reform the deed upon the ground that 
the assumption clause was inserted in it by mistake; and the rule is 
well settled that such a mistake cannot be rectifled to the préjudice 
of an innocent purchaser for value, (Story, Eq. Jur. § 165; Sickmon 
V. Wood, 69 m. 329;) and if Drury could not be allowed to reform 
the deed by direct proceedings for that purpose as against the bona 
fide holder of this mortgage and notes, who bas purchased them on 
the faith of this assumption appearing on the record, it is equally 
clear that ho cannot be allowed to set up that défense in this cause. 

I tkerefore conclude ihat while, as between Drury and Daggett, 
this clause of assumption was wrongfuUy inserted, or at least im- 
properly inserted, in the deed, yet such mistake cannot be set up 
against the complainant, who bas purchased thèse notes on the faith 
of Drury's apparent assumption of them, which then appeared of rec- 
ord; and I also hold that the release deed made by.Daggett to Drury 
from this assumption must be deemed inoperative as against com- 
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plainant, and the decree will be for the complainant againât Drury 
for the amount of the mortgage debt. 

The case shows that there bas been a référence to the taaster, and 
a report made on it some time in November last of the amount due, 
as stated by the master, and I give a personal judgment for the 
amount, and interest from the date of the master's report. 

See HUnson v. Hawltim, 13 Fed. Eep. 835. 



Northern Pao. E. Co. v. Kindred and another. 
Same v. Same and others. 
NoBTHEBN Pao. E. Co. v. Powe?. and othera. 
Samb v. Poweb. 

(Oireuii Court, li. Minnesota. October, 1881.) 

1. Eqtjitt— Lâches — Rescksion op Phaudulent Oontraot. 

Equity will not présume a ratification of a fraudulent contract by theînjured 
party; no particular form of rescission is required, and if he files Us bill to set 
it aside with reasonable promptness he will be entitled to relief. 

3. PBiNoiPAii AND Agent— Profits of Asenct Belong to Pbincipai» 

Where an agent bas fraudulently made profits out of bis agency at the ex- 
pense of bis principal, he shall account to bis principal for ail such profits, and 
sball be allowed only the actual value of wbatever he turns over to his prin- 
cipal ; and if it be property purchased in the course of his agency, whathe paid 
for it sball be considered its value. 

3. Samb— Pleading— Necbssart Parties. 

In a suit to compel an agent who bas fraudulently conspired with others to 
obtain title to the lands of his principal, to account therefor, and to bave the 
sales of said lands set aside, the only neoessary parties are the persons who 
bave some présent interest in the controversy, and against whom the com« 
plainant has a right to a decree for relief, l'hase used as the instruments of 
tbe fraud, who in pursuance of the conspiracy conveyed to others the title 
once vested in them, are not necessary parties. 

4. Same — Charging Conspiracy. 

Where tbe conspiracy charged is ime, though embracing withia its scope 
maay transactions, one suit is BuflScient. 

5. Same — Otheb Frauds. 

Allégations of other frauds that cannot be specifled becau'e of theîr conccal 
ment by défendants, are sufflciently certain and not demurrable. 

. Gilman é Clough, for plaintiff. 
C. K. Davis, for défendants. 
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McCeàet, C. J. Thèse casea are before us on demurrers to the 
bills. We will consider the several questions discussed by counael in. 
the order in which they hâve been stated in the argument. 

1. It is insisted that it appears by the bills that complainant bas 
bcen gailty of lâches in the premises, and bas for so long a time ac- 
quiesced in the contracts, acts, doings, and omissions complained of, 
with full knowledge thereof, as to bar it fjrom the relief prayed. Ta 
support this proposition the eounsel for respondents invokes the doc- 
trine that where a contract is obtained by fraud, and the party de- 
frauded desires to rescind on that ground, he must, upon the discovery 
of the fraud, at once annouuce bis purpose and adhère to it. Grymes 
V. Sanders, 93 U. S. 62, and cases there oited. We are of opinion 
that thèse are bills brought to set aside certain alleged fraudulent 
contracts entered into by complainant in ignorance of the fraud, and 
that it would, therefore, be a good défense to show that the complain- 
ant, after knowledge of the fraud, acquiesced in the contracts, or that 
it failed, upon being advised .of the facts constituting the fraud, tO' 
repudiate them. Counsel for complainant insists that this is a mat- 
ter of défense, and must be pleaded and established by the respond- 
ents ; that it was not necessary by averments in the bill to anticipate 
sucli défense. Wfaether this position of the complainant's coun- 
sel is correct or not need not now be determined, because in three 
of thë cases the bills contain the allégation that the fraud had been 
very recently discovered, and in the remaining case counsel say that 
a similar allégation was omitted by a clérical error, it being their pur- 
pose, eut of abundance of caution, to insert the averment in ail the 
cases. It may, therefore, be now inserted in the one case in which 
it is omitted. But it is further insisted that the bills are bad on 
their face because they do not aver that complainant at once, upon 
discovering the fraud, repudiated and rescinded the fraudulent con- 
tracts. In one case the allégation is that the fraudulent acts were 
not discovered "until within a few weeks last past;" in another, that 
the complainant had no knowledge of the fraud "until within a few 
days last past ; " and in a third, the discovery is averred to hâve been. 
made "within the three months last past. " 

We hold that thèse averments do not upon their face afiSrmatively 
show that complainant bas been guilty of lâches, nor that it has 
done anything to condone the frauds complained of, or to ratify the 
contract alleged to be fraudulent. It is true, however, that, even 
within the short period hère named, the complainant may hâve ac- 
quiesced in the contracts, and by its acts may hâve eonfirmed thein.. 
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If this is so ît must bé pleaded as a défense and established by proof . 
Equity will not présume a ratification of a fraudaient contract by the 
injured party, if he files bis bill to set it aside with reasonable prompt- 
ness. No particular form of rescission is required. It need not be in 
writing. It is enough if from the time of discovery of the fraud the 
party injured abstains from any acts recognizing the fraudulent con- 
tract, and that within a reasonable time he brings suit or takes some 
other active measures to set it aside. A différent rule as to pleading 
prevails where the bill shows upon ita face that it is barred by the 
statute of limitations. In such a case the bill is demurrable, and if 
it be a bill for relief on the ground of fraud, filed after the tinle lim- 
ited by law or the principles of equity for the filing of such bilU, it 
must be alleged that the fraud was not discovered until within that 
period. Moore v. Green, 19 How. 69. 

2. It is insisted that the biUs are fatally defective for that the 
complainant has not tendered, and does not offer to restore, the prop- 
erty which it received in exchange for the land sold, and insists upon 
its right to retain the same and pay to respondents only its just cost 
to them, The averment in the several bills is, in substance, that re- 
spondents Power and Kindred were employed by complainant as its 
agents reapeoting. the care, management, and salé of certain lands of 
the complainant; that as such agents the duties of said respondents 
were, among other things, to negotiate sales of complainant's lands, 
and in complainant's name and behalf to enter into- written contracta 
for such sale, to be made only to bona fide purchasers, and at fair 
priées, and to collect and pay over to complainant the proceeds of sales, 
whether in money or in preferred stock of complainant; and in gên- 
erai to look after and promote the interest of complainant in aU things 
concerning the care, management, valuation, and^ sale of complain- 
ant's said lands. The preferred stock hère referred to is alleged to 
hâve been the preferred stock of complainant which was outstanding, 
and the shares of which were receivable upon certain terms in pay- 
ment for lands sold at its par value. An examination of the several 
bills will show that, if they are true, the respondents Power and 
Kindred, while aoting as such agents for complainant to make sales 
of its lands, undevtook to purchase for their own use and benefit large 
quantities of the most valuable of the lands by having them conveyed 
to third parties wbo were to hold or convey for them, and by obtain* 
ing complainant's preferred stock in the market and delivering it to 
complainant in payment for such lands, representing it as the stock 
paid in by the persons named by them as purchasers. In such a 
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case the defrauded principal, wlien he is advised of the conspiracy 
and fraud, and répudiâtes the contracts made in pursuance thereof, 
is not bound to return to the dishonest agent anything beyond what 
bas been received from him on account of the fraudulent transactions. 

An agent will not be permitted to make any profit out of transac- 
tions connected with his agency, and if he be an agent to sell property 
he must not be allowed to purchase it. Thèse doctrines are elemen- 
tary. Michoud v. Girod, 4 How. 603 ; Dévoue v. Fanning, 2 Johns. 
Ch. 252; Moore v. Moore, 5 N. Y. 262; Gardner v. Ogden, 22 N. Y. 
347; Conkey v. Bond, 36 N. Y. 427; Cook v, Woolen Mill Co. 43 
Wis. 433; Story, Ag. §§ 210, 211; Kerr, Fraud & M. 174, 176, and 
cases cited. 

If an agent shall make any profits in the course of his agency by 
any concealed arrangement, either in buying or selling, or other trans- 
actions on account of the principal, such profita will beloag exelu- 
sively to the latter. Bigelow, Frauds, § 214. In the light of this 
doctrine we must construe and apply the rule upon which the coun- 
sel for the respondent relies. That rule may be thus stated: A 
party to a contract who seeks to rescind it for fraud must, upon 
discovery of fraud, offer to return whatever he has received upon the 
contract. Farmers' Bank v. Graves, 12 How. 67; Perry, Trusts, § 
195. This rule, no doubt, àpplies hère; but under it, in the light of 
the other doctrine above stated, what must complainant return to 
respondents? Clearly nothing; that is, in the nature of profits made 
in or growing out of the fraudulent transactions, for thèse were in 
equity the property of the complainant from the moment they came 
into the hands of its agents. The stock, therefore, which the com- 
plainant received on account of the transactions in controversy was the 
considération, and the only considération, which complainant received 
for the contracts now sought to be set aside; and that, or what re- 
spondents paid for it, is ail that complainant is bound to account to 
respondents for upon settlement, if the allégations of the bill are es- 
tablished. Where such an accounting is prayed, and it is averred 
that the sum due from the agent to the principal is larger than that 
received from the agent on the contract, it is not necessary that the 
principal, upon filing his bill, should actually pay back the money or 
property received on the contract; it is enough if he offers to crédit it 
to the agent on settlement. In this view of the law the allégations 
now under considération are deemed sufficient. 

The bills pray for an accounting for the proceeds of any lands 
acq[uired by the respondents in the manner set forth, and afterwards 
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sold by tbem, after deducting from said proceeds the actual cost of 
the preferred stock turned over to the complainant. This we con- 
ceive to be tbe correct basis for an accounting in such cases as are 
set forth in tbese bills. It may be that the stock is now worth more 
than at the time it was purchased by défendants and delivered to 
complainant. If so, to require complainant to return the identical 
stock, or its présent market value, would be to pay to the respond- 
ents a profit to which, if the bills are true, they are not entitled. I 
know of no rule applicable to cases of this character which oan be re- 
duced to practice consistently with the principles of equity, except 
the foUowing : Where an agent bas fraodulently made profits out of 
his agency at the expense of his principal, he shall account to his 
principal for ail of such profits, and shall be allowed only the actual 
value of whatever he turns over to his principal; and if it bè prop- 
erty purchased in the course of his agency, what he paid for it shall 
be considered its value. He- shall gain nothing by his frauds, and 
should consider himself fortunate, and the law very mereiful, that he 
is -allowed to escape actual loss. 

3. It is insisted that in some of the cases the bille show a want of 
necessary parties, because the persons in whose names the respond- 
ents made purehases, and wbo afterwards conveyed as directed by 
respondents Power and Kindred, are not made parties. This point 
is not well taken. The only necessary parties are the persons who 
hâve some présent interest iu the controversy, and against whom the 
complainant bas a right to decree for relief. The persons who are 
alleged to hâve been used as the' instruments of the fraud, and who 
hâve, in pursuance of the conspiracy, conveyed to others the title 
which was once vested in them, are not necessary parties. 

é. It is said that some of the bills are multifarious, because each 
particular transaction charged is several in character, — distinct from 
aU the others, — and should be the subj ect-matter of a separate suit. 
The charge is a fraudulent combination and conspiracy entered into 
for the purpose of defrauding the complainant by obtaining its lands 
for less than their value, and through the fraud of its agents. The 
conspiracy is charged as one conspiracy, embracing within its scope 
numerous transactions. If such be the fact one suit is sufScient. 
Story, Eq. PI. §§ 285, 285a, 286, 286a. 

5. Has the complainant a remedy in equity against Power alone 
upon the facts stated in the bill against him? We think so. It ia 
clearly a bill to setaside a fraudulent contract, and for discovery and an 
v.l4,no.2— 6 
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accounting. We hâve already held that the offer to retum the stock 
or the sum paid for it by the respondents is sufficient; and this dis- 
poses of the only groand upon which this objection is urged. 

6. We think the bills contain a sufficient allégation of title in com- 
plaiuant to the lands 4escribed therein. It is averred that prior to 
the employment of Power and Kindred as its agents the complainant 
had acquired said lands under the aots, of congress mentioned, and by 
reason of the construction of portions of said Une of railroad. This 
is sufficient. 

7. Eespondents objeot to certain gênerai allégations of fraud in 
two of the bills. Thèse, in substance, charge that the défendants 
Power and Kindred hâve been guilty of practices like those specifi- 
«ally set forth in respect to numerous tracts of land of the complain- 
ant other than those set forth ; but as to the number of instances in 
which they hâve been guilty of such practices, and as to the descrip- 
tion of the tracts and the détails of such transactions, the complain- 
ant is ignorant, for the reason that respondents hâve concealed the 
same from complainant, and the complainant has not been able to 
discover the same. Allégations of this charaoter are not demurrable. 
They show upon their face a sufficient reason for not being more spé- 
cifie, in that they aver concealment by the respondent. The facts, 
when discovered, raay be set out by way of amendaient. This allé- 
gation may stand, if for no other purpose, as a fonndation for an 
amendment of the bill hereafter if further facts are discovered. It 
is, however, probably true that no decree could be based upon this 
gênerai allegatioû as it stands. 

We are of opinion that, upon the amendments of the bill in 
the case first named so as to aver récent discovery of the facts con- 
stituting the alleged fraud, the demurrers should be overruled. So 
ordered. 

Nelson, D. J., concurs. 
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Gbat and others v. Jones, Assignée, etc., and oihers. 

{Circuit Court, W. B. Missouri, W. D. October Term, 1882.) 

], EqUITT— TlTLE NOT ACQTJIRBD UNDEB PORQBD DeEDB. 

Purchasers from the grantees in deeds that hâve been forged acqntre no title 
to the lands conveyed that a court of equity can protect. 
2 Samb— Pleadikg — Title. 

Complainants must in their bill allège and prove thelr own title to the lands 
claimed ; Ihey cannot recover by showing that défendants hâve no title thereto. 
■ '. Patent for Land — Assignok A8 Trustée. 

A certificate of entry or location under a military land-warrant vests in the 
holder au équitable title to the land, and gives him a right to the patent when 
issued ; and if he conveys the land, or assigns the certificate and afterwarda ob- 
tains the patent, he becomes, under the statute, (Rev. St. f 2414,) aa well as upon 
the plainest principles of equity, a trustes for the person to whom he had pre- 
vîously sold or assigned. 
i. Statotb of Limitations— Ownbhs of Unoccupikd Lamds, 

The Btatute of limitations does not run against the owner of unoccupied 
landg until gome one assumes to take adverse possession ; and this rule appliea 
as well to an assignée in bankruptcy, who, under the Kevised Statutes, } 6057, 
must bring suit within two years as to the original owner. 

.•). JnmSDICTION— HOLDBR OF EiiUITABLB TlTLE. 

Where complainants, holding the équitable title, bring their bill to compel a 
conveyiance of the légal title by those who hold it in trust for them, the juris- 
diction of a court of equity in nowise dépends upon possession by complain- 
ants of the land. 

THs is a suit for deoree for title for about 1,400 acres of land in 
Nodaway, Atchison, and Holt oounties, Missouri. The bill sets out 
that Hugh B. Sweeny was on March 11, 1857, the owner of certain 
military bounty land-warrants ; that on March 12 and 13, 185T, 
he located them on certain lands in controversy in this suit; ail 
thèse lands were located by Sweeny in his own name ; that on April 
13 and August 3, 1857, Hugh B. Sweeny, for a valuable considera- 
;ion, transferred thèse certificates of location to James S. Phelps; 
ohat the assignments of thèse certificates of location were duly ac- 
knowledged, and part of them recorded; that Phelps paid the taxes on 
this land. The bill sets out that the complainants fumished part of 
the money to Phelps to enter this land; Phelps fumished one-fourth, 
Bernard one-fourth, and Henry Young one-half ; Young furnished 
$2,300, Bernard $1,027.70; ail the lànds were bought in the name 
of Phelps; aU the certificates of location were assigned to him; that 
he paid taxes on this land until the year 1868, and Jones, his assignée, 
has paid taxes on thèse lands ever since ; Phelps delivexed ail the title 
papers to Jonw, his assignée in bankruptcy; that Sweeny represented 
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that thèse assigned certificates were equal to a warranty deed, and 
therefore Phelps took no steps to get patents in his own name. No 
attempt was made to record thèse certificates of location until the year 
1861, four years after Phelps got them. The bill sets out that if the 
assigned certificates of location had been filed in Washington, patents 
would hâve been issued in the name of Phelps, The bill charges that 
the patents to thèse lands were issued to Sweeny shortly after the 
assignments were made, but thèse patents remained in the possession 
of the government of the United States until 1871 or 1872, when they 
were taken out. The bill sets out that until the delivery of the pat- 
ents the légal title remained in the United States, and that complain- 
ants knew nothing of the patents being issued to Sweeny until 1879 
or 1880. Sweeny died in the year 1869, and his heirs are parties to 
this suit. After the assignment Sweeny claimed no interest in thia 
land, and his heirs daim none now. His heirs hâve been called 
upon to convey the légal title, but they refuse to do so. The bill 
charges that on the second of March, 1872, a deed dated March 22, 
1864, signed by Hugh B. Sweeny and duly acknowledged, was filed 
for record in the office of the reeorder of deeds in Nodaway county, 
Missouri, said deed embracing the lands in controversy in this suit. 
The bill charges that this deed was a forgery. This is a deed from 
Hugh B. Sweeny to John Sullivan, of New York. The bill then sets 
out that Sullivan made a power of attorney to one Richard F. Bar- 
rett. Barrett, as Sullivan's attorney, sold and conveyed part of thèse 
lands to Grant, Grant to Dubois, and the latter to Welton Grant; 
and the other lands to the other défendants by several separate deeds. 
The bill sets out ail thèse deeds ; when and where made, acknowledged, 
and recorded. They are ail set out as pretended deeds, and they are 
charged to be frauda on the complainants ; that ail of the défendants 
had fuU notice and knowledge of the complainants' rights. AU thèse 
deeds are set out as warranty deeds. The bill charges that Barrett, 
the attorney, had been engaged in frauds and fraudulent and nefari- 
ous oontrivances in respect to lands in north Missouri, and in the 
counties of Nodaway, Atohison, and Cooper; that Barrett was a very 
suspicions character, and thatJxe had been engaged for years in per- 
petrating similar frauds, and that his eonduct always excited sus- 
picion ; that ail thèse deeds were made by ail the parties, and re- 
ceived with fuU notice and knowledge of complainants' rights, and 
with a view to cheat and defraud the complainants. The bill sets 
out that notwithstanding the certificates were assigned to Phelps, 
Sweeny had the légal title, and Phelps the équitable title in trust for 
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the complainants; Phelps wènt into bankrupcy in 1868; that in 
1880 the complainants took possession of ail the lands in Nodaway 
county. The bill prays for a decree for the légal title. Thèse are 
the allégations of the bill. The answer of the défendants Grant and 
Dubois dénies ail title certificates of location and the land in the com- 
plainants ; they deny ail notice or knowledge of any such title ; they 
deny that they hâve now or ever had any title ; they admit ail the 
deeds made to the several défendants, but they deny that thèse deeds 
were pretended deeds; they deny ail forgery of any deed. The an- 
swer says that ail thèse deeds were made in good faith, for valuable 
considération, and without notice; that ail the purohase money was 
paid without any notice of any title in complainants, or any of them. 
The answer dénies ail fraud, ail collusion, forgery, and unlawful com- 
bination. This answer also sets up the statute of limitations of 10 
years as a bar to this suit. The complainants iiled a gênerai repli- 
cation. Thèse are ail the pleadings. 

Botsford, Williams â A. G. Widdecombe, for complainant. 

L. H. Waters, for Allen. 

Karnes é Ess, for Grant. 

R. S. Musser, pro se and for R. H. Musser. 

McCraby, C. J. 1. The court finds from the évidence that the 
deeds from Sweeny to Sullivan, from Sweeny to DeBow, and from 
DeBowto Bowen, mentioned in the bill, were not executed as they 
purport to hâve been by the respective grantors, but were forged, and 
upon the fact so found the court holds as matter of law that the pur- 
chasers from the grantees in said deeds acquired no title which a " 
court of equity can protect. Sampeyreac v. U. S. 1 Pet. 222. 

2. As to several of the tracts of land claimed by complainants, the 
point is made that they are not described in the certificates of loca- 
tion, which are the foundation of the action. The point is welltaken 
and must be sustained. The complainants must make out their case 
by positive compétent proof, and this is not done by showing that de- 
fendants hâve no title. A certificate of location, calling for land in 
section 20, does not entitle the holder to a decree for land in section 
21; nor will a certificate, calling for the W. J of a partie ular tract, 
support a claim for the E. J of the same tract. There is no mis- 
take apparent upon the face of the certificates, much less anything 
to show that some'other and différent tract was intendéd; and there 
is no allégation or mistake in the bill, and no prayer for relief on that 
ground, or by way of reformation of the instruments. There is noth- 
ing on the face of the papers to put a purohaser of property not de- 
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Bcribed therein on inquiry, and certainly nothing to indicate an in- 
tention to convey the tracts now claimed. Scoles v. WUsey, 11 lowa, 
261. 

3. As to ail tlie lands correctly described in the certificates of loca- 
tion, the assignment of the certificates by the locator, Sweeny, to 
James S. Phelps vested in the latter ail the right, title, and interest 
of the former, so that when the patents were subsequently issued in 
the name of Sweeny, he took in trust for the owners of the équitable 
title. A certificate of entry or location under a military land-war- 
rant vests in the holder an équitable title to the land, and gives him 
a right to the patent when issued. If the holder of such a certificate 
conveys the land, or assigns the certificate, before the patent issues, 
and a patent is afterwards issued to him, he becomes, upon the plain- 
est principles of equity, a trustée for the person to whom he bad pre- 
viously sold or assigned.^ Bystatute ail warrants for military bounty 
land, and ail valid certificates of the same, were made assignable, 
"so as to vest the assignée with ail the rights of the original owner 
of the warrant or location." Eev. St. § 2414. Sweeny had made 
a location and entry of the land-warrants held by him, which vested 
the équitable title in him and entitled him to the patent. Wirth v. 
Branson, 98 U. S. 121. And under the statute, as well as upon 
gênerai principles, the assignée of the certificates succeeded to ail 
Sweeny's equities, and when the patents issued in Sweeny's name 
he took in trust for his assignée. Lundis v. Brant, 10 How. 348 ; 
Massey v. Papin, 24 How. 862; Moore v. Maxwell, 18 Ark. 469; Key 
V. Jennings, 66 Mo. 366. 

4. The équitable title is in complainants and Stephen E. Jones, 
assignée in bankruptcy of James S. Phelps. The proof shows that 
the land was purchased and paid for by complainants and said 
Phelps, and the interests of the several parties, as established by 
decree of the United States district court for the district of Kentueky 
in the year 1872, (which, as between the parties, must be taken as 
final,) is as foUows: The heirs of Young are entitled to one-half, S. 
M. Bernard to one-fourth, and Stephen E. Jones, assignée, to one- 
fourth. The parties are therefore entitled to jecover in thèse propor- 
tions, unlesB the respondents bave succeeded in establishing a good 
défense. 

5. It is insisted that the complainants are barred by the statute of 
limitations or by lâches, and that the respondent Stephen E. Jones, 
assignée, is barred by the two-years' limitation provided by section 505T 
of the Eevised Statutes of the United States. Some of the patents were 
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issued to Swetii}' in 1S59, and others in 1860. But the owner of 
unoccupied lands is under no obligation to bring suit to quiet his title 
until some one assumes to take adverse possession. Until then, the 
owner may rely upon his title, whether it be légal or équitable, and 
the statute of limitations does not ruu against him. The bar dépends 
«ntirely upon adverse possession. Elmendorf v. Taylor, 10 Wheat. 
168; Pindell v. Mulliken, 1 Black, 585. This suit was commenced 
in June, 1880. The court finds from the évidence that none of the 
respondents had, for 10 years prier to that date, held possession of the 
lands in controversy, or any of them, adversely to the complainants. 
It foUows that the défense of the statute of limitations and of lâches 
is bad as to complainants. This, however, does not détermine the 
question of the right of Stephen E. Jones, as assignée in bankruptcy, 
to recover the one-fourth interest of Phelps; and this brings us to the 
question — .■. 

6. Whether said assignée is barred by the provisions of said section 
5057 of the Kevised Statutes which bars a recovery by an assignée in 
bankruptcy unless suit be brought "within two years from the time 
when the cause of action accrued." The same raie prevails under 
this statute as under the gênerai statute of limitations,— the cause 
of action is deemed to hâve accrued when the hostile claim is asserted 
by adverse possession. Bahks v. Ogden, 2 Wall. 67. It is admit- 
ted thât the lands claimed by défendant Allen in Holt county were 
held by him adversely for more than two years prior to the com- 
mencement of this suit. As to those lands, therefore, the right of ac- 
tion of the assignée is clearly barred. As to the lands claimed by 
défendant Musser there was clearly no adverse possession prior to 
July, 1879, which was less than two years prior to the commence- 
ment of 4,his suit. There is no évidence of adverse possession of the 
lands claimed by the other défendants, and it follows that, as to ail 
the lands except those claimed by défendant Allen, the défense of 
the two-years' statute of limitation f ails. 

7. It is insisted that the bill should be dismissed for the reason that 
the complainants cannot maintain this action unless they are in the 
lawf ul and peaceful possession of the land sought to be recovered. 
The doctrine hère sought to be invoked bas no application to the case. 
The complainants, holding the équitable title, bring their bill to com- 
pel a conveyance of the légal title by those who hold it in trust for 
them. In such a casé the jurisdiction in no wise dépends upon pos- 
session. Branch v. Mitchell^ 2é Ark. 431; Smith v. Orton, 21 HoWk 
241, ■ ■ ' . ■ 
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The resuit is that there must be a decree in favor of complainanta 
and respondent Stephen E. Jonea, assignée, for the interest claimed 
by tliem respeotively in ail the lands in controversy in this case, 
except (1) those not desoribed in the certificates of location ; and (2) 
those adversely held by respondent Allen, situated in Holt county, 
as to which the right of action of said assignée is barred. The costs 
will be apportioned so that the respondents who claim lands not re- 
covered by complainants shall pay no costs, and shall recover their 
costs. Decree accordingly. 

Kbekel, D. J., concurs. 



Nash and others, Exccutors, etc. v. Heilman and others. 

(Circuit Court, B. Indiana. March, 1880.) 

ExEcuTOBS— Bond ov Survivikq Paktneks— Absets of Estate. 

Where a testator provided in liis will that if hia executors decided to col- 
lect from his surviving partners the money due to his estate, the amount 
Bhould not be paid till a certain time had elapsed, the taking of notes 
by the executors for the amount due was not such action as reJeased the 
sureties on a bond given by the surviving partners conditioned to pay " ail 
sums of money that are now due or hereafter may become due." 

In Bquity. 

Harrison, Hines de Miller, for plaintilïa. 

Shackelford d Bichardson and Denhy é Kumler, for défendants. 

Detjmmond, g. J. This is a demurrer to the first paragraph of the 
complaint, by the défendants Heilman and Mackey, who are sureties 
upon the bond upon -which this suit is brought. 

The material facts which appear by the complaint are thèse: 
Thomas J. Hunt, and Semonén and Dixon, two of the défendants, in 
1872 and prior thereto, were engaged in business, chiefly at Evans- 
ville, in the manufacture and sale of boots and shoes. Hunt was a 
résident of Massachusetts. 

In the early part of January, 1873, Mr. Hunt died, leaving a will. 
The probate of the will was contested and the controversy continued 
for some time. Pending this a spécial exécuter or administrator was 
appointed to take possession of the property of the testator, and take 
care of it until the dispute about the will was settled — as it was ulti- 
mately by proof establishing the will. The présent plaintifs are the 
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executors of the will. One of them had resigned. Mr. Hunt, at the 
time of his death, supposed that the value of his interest in the firm 
amounted to a large sum, and upon that assumption made his will. 
He bequeathed various legacies to différent persons, requiring the 
surviving partners to pay outof the assets of the firm about $34,000, 
in order to satisfy the legacies which he had given by his -will. He 
Bupposed that there remained a large amount due him from the firm 
af ter thèse legacies should be paid, and by a codicil to his will, of the 
thirty-first day of December, 1872, he declared that if the executors 
decided not to coUect the amount which was due to him from the firm, 
(obviously implying that they might exercise the power of choice,) 
then it might continue in the firm for the benefit of his estate. But 
in case they did décide the amount should be coUected, then he de- 
clared that it should not be paid until a certain time had elapsed; 
$15,000, for example, were to be paid in four and a half years; 
$15,000 in five years; $20,000 in five and a half years; andwhatever 
might be obtained afterward from the accounts of the firm which had 
been carried to profit and loss, if any collections should be made 
therefrom, the surviving partners were to hâve a reasonable time to 
pay. And there was a qualification also made to the gênerai direc- 
tion as to the payment of thèse amounts, viz. : that in case he was 
mistaken as to the amount that was due, — that is, if it were more or 
less than $50,000, — then that f act was to modify the directions he had 
given. 

While Thaxter, the spécial administrator, had control of the prop- 
erty, certain arrangements were made by the executors of the will 
with the surviving members of the firm in relation to the disposition 
of the stock of the firm which was on hand on the first day of Janu- 
ary, 1873, and also as to certain accounts that might hâve been re- 
ceived up to a fixed time on account of goods sold, and the price 
which the surviving partners were to pay for that, was agreed upon. 
There was a controversy about this for a time, but ultimately it was 
arranged by a sum of money being received in cash and notes for the 
balance given. This settlement took place on the twenty-sixth of 
February, 1874, and the amount fixed was $22,373.70, of which 
$10,080.60 were paid in cash, and two notes given for the balance, 
payable in six and eight months respectively. It seems that Mr. 
Thaxter, believing that the surviving partners were not making a 
proper use of the assets of the firm, and by their conduct were jeop- 
arding the interests of the estate, on the fifth of March, 1874, filed 
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a bill in this court against Semonen and Dixon, asking for the ap- 
'pointment of a reoeiver, and for an injunction against them. 

Thereupon the défendants appeared and filed an answer in wliich 
they set forth the faets which hâve been referred to; and they tend- 
ered with their answer the payment of a certain sum of money, and 
also the bond upon which this suit is brought. They state in their 
answer that not waiving their claim to the management of the part- 
nership business, yet for the purpose of avoiding controversy as to 
the injunction, and appointment of a receiver or receivers as prayed 
for in the bill, they offered and brought into court with their answer 
their bond, with freehold sureties in the pénal sum of $100,000, the 
condition being that the said défendants Semonen and Dixon should 
well and truly perform their duties as the surviving partners of said 
firm, and the défendants also avowed their readiness to exécute notes 
in accordance with the terms of the agreement which had been made 
to carry out the will of Mr. Hunt. The condition of the bond whictt 
was then filed was that if "the said Peter Semonen and George Dixon 

shall well and truly account for and pay over to the said Thax- 

ter, administrator, as aforesaid, and his successors, ail sums of money 
that are now due, or may hereafter become due, from them, as sur- 
viving partners" of the particular firm of which Mr. Hunt was a mem- 
ber, to the estate of their leading partner, Thomas J. Hunt, deceased, 
"this obligation shall be void, else be and remain in full force and vir- 
tue." 

When this bond was filed it was accepted by the plaintiff, and the 
application for an injunction and appointment of a receiver was 
waived, and the court thereupon directed the amount which was paid 
into court by the défendants to be paid to the plaintiff, and the bond 
which had been tendered to be given to the plaintiff, a copy being left 
on file in the court. On thia bond the two défendants that demur, 
as I hâve said, were sureties, and the contention on their part is 
that after this bond was executed and delivered to the plaintiffs there 
were aets done by the executors of Mr. Hunt which should prevent 
the plaintiffs from recovering on the bond. The bond was dated on 
the twenty-fifth day of March, 1874, and the order of the court already 
referred to, accepting the money and the bond and ordering both 
to be delivered to the plaintiflf, was made on the third of April, 1874. 

After the probate of the will Mr. Thaxter ceased to be the spécial 
administrator, and the executors appointed under the will assumed 
control of the estate. 
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On the eighteenth of July, 1876, they made a settlement with 
Semonen and Dixon of ail the matters in controversy, and fixed upon 
the amount due from the surviving partners to the estate of Mr. Hunt, 
and took four notes for the amount; ail of whioh notes, as written, 
bear date the thirtieth of November, 1875. Thèse notes were for 
$15,865.61, payable the ninth of January, 1877; $15,000, payable 
the ninth of July, 1877; $15,000, payable the ninth of January, 1878; 
and $20,000, payable the ninth of July of the same year, with interest 
at 7 par cent. This settlement whieh was made did not include the 
accounts on the books to profit and loss. Anything that might be 
collected from thèse accounts was to be paid over. Thèse notes were 
ail payable at the Merchants' National Bank of Evansville. 

It was a part of the agreement and settlement that the suit which 
was then pending against the surviving partners was to be dismissed, 
and when the settlement was consummated the suit was dismissed 
accordingly. It does not appear by any allégation in the complaint 
that the sureties on the bond were parties to this proceeding, or in 
fact that they had any knowledge of this settlement. 

The main ground upon which it is claimed the sureties are released 
from their obligation under the bond, as I understand, is because of 
this settlement made by the executors. It is said that the rights of 
the parties were changed in conséquence of this settlement. At least, 
that is the inference in the argument, although not distinctly made. 
It is a question whether or not they were, from what took place. 

It is alleged in the complaint that thèse notes were taken in aoeord- 
ance with the terms of the will of Mr. Hunt, and payable at the 
times then designated. It is alleged that three of the notes had 
been paid according to their terms, and that the last note, — the one 
for the $20,000, — although demand has been made for its payment, 
8t£l remains unpaid. 

It is necessary to particularly examine and oonsider the terms of 
the will of Mr. Hunt, and the effeot of this settlement made on the 
eighteenth day of July, 1876, and the condition of the bond, in order 
to décide this question. 

The rule undoubtedly is that if, by agreement between the princi- 
pals, time is given on the debt whioh is due after the obligation of 
the sureties is entered into, they are released. 

The diflficulty about this case is to say that there was time abso- 
lutely given on the amount that was due so as to release the sureties. 
The condition of the bond is that they were to pay ail sums of 
money "that are now due, or may hereafter become due, from Semo- 
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nen and Dixon as surviving partners." Then the sureties agreed 
that Semonen and Dixon should pay to the estais of Hunt ail sums 
that were then due or might thereafter become due. Of course the 
important question is what sums were then due and what sums 
thereafter became due, within the meaning of this condition of the 
bond. It cannot be said absolutely that there were any sums then 
due except those which are paid, and about which no controversy 
arises; for instance, the notes which were given at the settlement 
which was mada between Mr. Thaxter and the surviving partners on 
the twenty-sixth of February, 1874. There seems to be no contro- 
versy in relation to that. The presumption is they were paid acoord- 
ing to their terms. Therefore the only sums to which this condition 
of the bond can refer are those which remain to be paid by the sur- 
viving partners as the interest of Mr. Hunt in the assets of the firm. 

Now, it is to be observed that by the terms of Mr. Hunt's will 
time was given on a certain contingency to the surviving partners 
for the payment of what might be due. And the allégation in the 
complaint is that thèse notes given in the settlement of the eighteenth 
of July, 1876, were in accordance with the terms of the will. 

Then, was the arrangement which took place between the executora 
and the surviving partners as to the payment of what was due, such 
a change in the condition of the parties as existed on the twenty-fifth 
of March, 1874, as to entirely release the sureties fronj the obliga- 
tion of their bond? I do not think it was. Certainly not as to the 
whole amount that was due. It will be recollected that the executors 
had a certain discrétion as to a portion of the amount that was due 
tô the estate ; and upon the détermination of that discrétion the sur- 
viving partners were to hâve a number of years to make the payment. 
Now thô presumption is that considering the circumstances under 
which this bond was executed — tendered in court, aecepted by the 
court, and delivered to the plaintifï — that the sureties must hâve 
known the terms of the will of Mr. Hunt. I think the fair inference, 
upon the allégations of the complaint, is that that fact must hâve 
been known to them, and it will be observed that it is assumed in 
the condition of the bond that a portion of the money, at any rate, 
was not then payable by the surviving partners; and they there- 
fore agreed that, whenever it should become payable, the surviving 
partners should pay it. Was not a portion of this account due 
within the terms of the will as was understood by the parties to 
which they agreed with the surviving partners ? I think it was, and 
that the sureties agreed to that. We may assume that was the fact. 
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If the whole of the notes which were given on the eighteenth of July, 
1876, are not due, some of them certainly are, and the Bureties are 
liable for a portion at least of the amount. It certainly. does not ex- 
empt the défendants from ail liability, according to the terms of this 
paragraph, on the last note of $20,000. So that, it being the duty 
of the court, while it protects the rights of sureties, at the same time 
to protect the rights of those for whose benefit the obligations of the 
sureties are given, I hold that it cannot be said that they are released 
from ail liability. 

And perhaps I ought to say, ■while overruling the demurrer, that it 
may be quite possible, if the case should go to trfal before a jury, some 
facts may be elicited upon which it may be the duty of the court to 
say to the jury, or, if it should be left to the court, for the court itself 
to say, that the parties are released. But upon the face of the com- 
plaint I cannot say that this is so ; and the demurrer, therefore, will 
be overruled. It may be overruled with leave for them to aaswer, or 
I will give them the benefit of an exception if they prefer that. 



ElDENBAUÛH V. BuBNBS. 
(Circuit Court, W. D. Missouri, W. D. 1882.) 

L Obdeb of Pbobatb Couet— Concltjsivbness of. 

An order of a probate court approving the final report of an administratOT 
and discharging liim from hig trust, may be attaoked and set aside in a court 
of equity upon satisfactory proof that the administrator has failed, either by 
mistake or fraud, to account for money coUected by him, or for property which 
came into his hands by virtue of his office. 

2. Eqtjitt Pkaoticb — Refbbence — Accounting. 

Where the proof fails to furnish a proper baais for an accoxinting, but 
enough appears to make it désirable that the real facts be made to appear, 
the court may, in its discrétion, refer the case to a master, with power to take 
further testimony and report thereon as to both law and fact. 

Bill in chancery brought to set aside a settlement made by the de- 
fendant as administrator of the estate of George Young, deceased. 
The défendant was appointed as such administrator, November 24, 
1874, and thereupon took charge of the assets of the estate, consist- 
ing largely of notes and accounts. On the fifth of December, 1874, 
défendant was ordered by the probate court of Buchanan county, 
Missouri, under whose orders he was acting, to loan the money be- 
longing to the estate at the highest rate of interest he could obtain. 
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He made numeroua loans, and coUected in tlie aggregate a large Bum 
of money as interest, with which he charged himself, but the com- 
plainant insists that he collected other sums as interest, with 
which he did not charge himself and for which he bas never ac- 
oounted. He also collected and accounted for certain rents, but the 
complainant insista that he did not acoount for ail the rents collected 
by him. The défendant claimed and was allowed a crédit in bis 
settlement with the probate court on account of certain notes against 
insolvent parties, and complainant insists that thèse crédits were 
wrongf ul and should not be allowed, because the notes were taken by 
défendant for loans ôf the funds of the estate, made to said insolvent 
parties when they were notoriously insolvent, and that the fact could 
bave been ascertained by défendant by the use of ordinary diligence. 
Défendant acted as administrator from November 24, 1874, to Jan- 
uary 16, 1880, when he made his final settlement with the probate 
court and was discharged. 

M. R. Singleton, Dotiiphan é Beed, and J. E. Merryman, for com- 
plainant. 

L. H. Waters and Boggess, Cr avens é Moore, for défendant. 

McGraey, g. J. It is insisted by counsel for défendant that com- 
plainant is estopped by the order of the probate court approving the 
final report of the défendant as administrator, and discharging him 
from his trust. It is true, as a gênerai proposition, that final settle- 
ments by administrators with the probate courts are to be regarded as 
judgments ; but I am unwilling to place them on the same footing 
'with judgments rendered in causes litigated, and where ail the parties 
in interest are présent in court to assert and maintain their rights. 
An administrator acts in a fiduciary capacity. He is a trustée for 
the heirs and creditors of the estate, who are often infants or persons 
otherwise disabled to protect their rights. Such settlements are gen- 
erally ex parte, and there is, even where, as in the présent case, coun- 
sel are called in to examine the accounts, very little opportunity to 
ascertain any facts not communicated by the administrator, or appa- 
rent upon the face of the papers and records of the court. Such a 
settlement, in my opinion, may be attacked and set aside in a court 
of equity, upon satisfactory proof that the administrator has failed, 
either by mistake or fraud, to account for money collected by him, or 
for property which came into his hands by virtue of his office. The 
heirs cannot be bound by a settlement in which the administrator 
does not account for ail the assets. A failure to so account is indeed 
a fraud, either in fact or in law, and vitiates the settlement. Pratt v. 
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Northam, 5 Màson, 103 ; Clyce v. Andersen, 49 Mo. 41 ; Byerly v. Bon- 
lin, 72 Mo. 271. 

As the bill plainly charges that défendant did not acoount for ail 
the interest and rents eollected by him, it is the duty of the court to 
look into the proofs upon the subjeet, and to set aside the settlement 
and reward the complainant relief if her allégations are supported by 
sufficient évidence. With respect to the interest, the proof fails to 
show what loans were made by défendant, the amounts loaned, and 
the time for which made, and the rate of interest ; and of course it 
does not show the aggregate amount of interest eollected by him. 
Complainant relies upon the admissions in the answer that défendant 
"kept the money of the estate that came to his hands actively at in- 
terest for the use and benefit of the estate," and that he at no time 
"had any considérable amount of money of the estate that was not at| 
interest." It is insisted that, in view of thèse admissions in the an- 
swer, it is the duty of the court to charge défendant with interest 
upon the aggregate amount of available assets in his hands as per the 
inventory. But the admissions relied upon must be considered in 
connection with the other allégations of the answer. They cannot be 
taken out of their proper connection and read by themselves. If com- 
plainant seeks to charge défendant upon the admission eontained in the 
answer, it is the right of the défendant to hâve the whole of that plead- 
ing considered, and when so considered it is impossible to hold that it 
gives us any basis upon which to détermine whether any, and if any, 
what, sum has been eollected by défendant as interest, and remains 
unaccounted for. It is alleged in the answer that the estate was in- 
debted in large sums, for which judgments were recovered, which de- 
fendant was compelled to pay. It is also alleged that fréquent de- 
mands for money were made by complainant, and that large sums 
were paid out by him for taxes. Besides thèse allégations, the an- 
swer, which is very long, specifically dénies each and every allégation 
of the bill which charges fraud or misappropriation of the funds of the 
estate, or a failure to account. It needs no argument to show that the 
answer does not contain admissions upon which there can be an ac- 
oounting as to interest. 

The proof is equally defective with regard to the rents. The com- 
plainant shows that there passed into the hands of the administrator 
certain real estate which was at one time rented at certain prices. 
If the défendant eollected rent upon this property during the whole 
period of his administration at the prices at which it was rented dur- 
ing part Qf that period, then it is said, and I think correctly, that he 
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has not accounted for ail that he received. But the court cannot as- 
sume, in the absence of proof , that the property was rented during the 
whole of that period at the same or at any other price, nor can we 
assume that ail the rent that accrued was collected. It is thus seen 
that the proof fails to furnish a proper basis for an accounting, and 
that it would be impossible from the proof submitted to ascertain 
and state any definite sum as the sum reoovered by défendant and 
not accounted for. Under thèse circumstances the court may either 
dismiss the bill, so far as thèse items are concerned, or refer the case 
to a master with power to take further testimony and report. In 
the exercise of this discrétion I am disposed tO adopt the latter course. 
If the complainant is unable to make further or better proof, it is her 
misfortune, as the burden is upon her to overcome by proof the strong 
presumption which the law raises in favor of the correctness of the 
final settlement with the probate court. The proof as it now stands 
leaves theessential facts relied upon by complainant unproved; but 
enough appears to make it désirable that the real facts be made to 
appear, if that is practicable. I am the more inclined to adopt this 
course because the défendant has not seen fit to testify in the case. 
It is true that he was not bound to do so until complainant had 
made at least & prima facie showing, but it is impossible to overlook 
the fact that ii; would hâve been easy for him to hâve made his dé- 
fense perfectly satisfactory, if there is no truth in the complainant's 
allégations, by going upon the stand and testifying to facts which 
must be within his knowledge. 

As the case must go to a master, the court will reserve its ruling 
upon the question raised coiicerning the worthless paper for which 
défendant has crédit in his accounts, and that matter, with the others, 
may be considered and reported upon by the master. 

OEDEH. 

It is ordered that this cause be referred to a master, with instruc- 
tions to consider the proof s on file, and such other évidence as may 
be taken under this order, and report thereon as follows : 

(1) Whether défendant, as administrator of the estate of George 
Young, deceased, received any sum or sums as interest which he did 
not report to the probate court and account for ; and if so, what is the 
amount o£ the same ? (2) Whether défendant, as such administrator, 
received any sum or sums as rent which he did not report to the 
probate court and account for ; and if so, what is the amount of the 
same ? (3) Whether défendant should be credited for notes of Hena- 
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ley, Skelton & Co. and G. E. Hines, either or both, and report his con- 
clusions as to both law and fact. 

With respect to the first and second of said matters of référence 
the master may, upon the application of either party, take further 
proofs at such times and places as he may détermine. 



Bauford, Assignée, etc., ». Folsom and othera.* 

[Circuit Court, S. D. lowa, W- D. November 2, 1882.) 

1. PiiBADrNG — Action Pending m Statb Court — Foreign JaRraDiCTioN. 

As the jurisdiction of a United States court cannot properly be considered 
as foreign in relation to the Jurisdiction of a state court within the same terri- 
torial limits, an action pending in a state court may be pleaded in abatement 
of a subséquent action coinmenoed between the same parties in the United 
Btates court for the district embraced by such state, for the same subject-matter 
and the same relief. 

2. Same— Former Action— Pendency of Action m Othbe State. 

While an action pending in the courts qf one state cannot be pleaded in abate- 
ment of an action commenced in the court of another state, even if there be 
indentity of parties, of subject-matter, and of relief sought, the twojurisciotions 
being foreirjn to each other, the pendency of a former suit at law or in equity 
between the same parties, fçr the same cause and the same relief, in a court 
of the state in which the second suit bas been brought, will be cause of abate- 
ment if pleaded in the second suit. 

This cause is now before the court upon a plea to the bill inter- 
posed by the respondents, which is termed a plea in bar, but which, 
in effect, is a plea in abatement. The présent bill is filed by George 
W. Eadford, assignée in bankruptcy of Frank Folsom, against Jere- 
miah Folsom in his own right, Jeremiah Folsom, administrator of 
the estate of Sarah M. Folsom, deceased, and Adèle, Florence, and 
George B. Folsom, minor heirs of said Sarah M. Folsom, who appear 
by J. B. Blake, their guardian; and in substance the bill avers that 
complainant is the owner of certain realty in the bill described, and 
prays that his titie thereto may be confirmed and quieted as against 
the respondents, and that he may hâve a writ of possession. The plea 
sets forth that prior to the commencement of this proceeding, to-wit, 
in the year 1873, Frank Folsom, to whose rights his assignée, George 
W. Eadford, was afterwards substituted, brought an action against 

*See 3 FED. Eep. 199. 
T.14,no.2— 7 
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Jeremiah Folsom and Sarah M. Folsom, in the circuit court of Pot- 
tawattamie county, lowa, "for ihé same matters and to the same 
effect, and for the like relief and purpose as the how complainant 
doth by his présent bill set forth; in which said action issue was 
joinéd, and the same is still depending insaid honorable court, and 
is undisposed of." To this pleà the complainant interposes a dé- 
marrer, thus presenting the question whether an action pending in 
the state court of lowa can be pleaded in abatement of a subséquent 
action commenced between the same parties in the United States 
court for the district of lowa, for. the same subject-matter and the 
same relief. 

Sapp <è Lyman,îorcom.plamant. 

Mayne de Reid and H. H. TrimUe, for défendants. 

Shibas, D. J. The doctrine is now well settled that an action 
pending in a foreignjurisdiction cannot be pleaded in abatement 
of an action commenced in a domestio forum, even if there be iden- 
tity pf parties, of subject-matter, and of relief sought. Smith v. 
Lathrop, 44 Pa. St. 326; Bowne v. Joy, 9 Johns. 221; Allen v. Watt, 
69 111. 655; Insurance Co. v. Brune's Assignée, 96 U. S. 588; Stan- 
tôn V. Emhreyi 93 XJ. S. 548. It is equally well settled that at law 
the pendency of a former action between the same parties, for the 
same cause and relief, in a court of the state in which the second 
action bas been brought, will be cause of abatement if pleaded in the 
second action. Insurance Co. v. Êrune's Assignée, 96 U. S. 588. In 
equity, the gênerai rule is the same. Story, Eq. PI. §§ 736-741. 
In Insurance Co^ y. Brune's Assignée, 9Q U. S. 588, it is held that 
"the rule in equity is analogous to the rule at law," and the state- 
ments of Lord Hardwicke in Foster v. Vassall, 3 Atk. 587, is quoted 
approvingly, to-wit, that "the gênerai rule of courts of equity with 
regard to pleas is the same as in courts of law, but exercised with a 
more libéral discrétion." 

The case of Insurance Co. v. Brune's Assignée further states the 
rule to be that "a bill in equity pending in a foreign jurisdiction 
has no eiïect upon an action at law for the same cause in a domestio 
forum, even when pleaded in abatement;" and further, "it has no 
effect when pleaded to another bill in equity;" that is to say, a bill 
pending in a foreign foriim will not, if pleaded, abate a bill pending 
in a domestio forum. 

The reasons usually assigned in support of this doctrine are that 
the court of the one state or eountry cannot judicially know whether 
the rights of the plaintiff are fully recognized or protected in such 
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foréign state or country, nor whether the plaintiff can enforee to full 
satisfaction any judgment he may obtain in the f oreign tribunal ; and 
further, that a court will not compel a plaintiff to seek h'is remedy in 
a f oreign forum; or, as it is said by the suprême court of Connecti- 
cut in Hatch v. Spofford, 22 Conn. 485 : "That country is undutiful 
and unfaithful to its oitizens which sends them out of its jurisdiction 
to seek justice elsewhere." None of thèse cases, however, meet the 
exact point presented by the plea interposed in the case now under 
considération ; for in ail of them it will be found that the proeeed- 
ings were pending in the courts of différent states or circuits, whereas 
in this case the two proceedings are pending within the same state, 
but the one in the state and the other in the fédéral court. We do 
not find that this question bas ever been finally settled by thp su- 
prême court of the United States, nor by the circuit court for this 
circuit. 

In the case of Brooks v. Mills Go. 4 Dill. 524, is found a full and 
able discussion of the question in the opinion of Judge Love, both 
upon principle and authority, with a review of the décision of Mr. 
Justice Clifford in Loring v. Marsh, 2 CliiS.^322; and the evils result- 
ing from permitting parties to litigate the same subject-matter in 
two courts exercising judicial power within the same territorial lim- 
its, are very clearly and forcibly shown ; and the conclusion is reached 
that "it would seem mx)st rational and just that a plea in abatement 
should be allowed in order to avert conséquences so mischievous." 
The judgment of the court, however, in that cause was placed upon 
another ground ; the plea in abatement being overruled for the rea- 
Bon that it appeared upon the face of the plea that the parties to the 
suit in the state court were not the same as the parties to the bill in 
the United States court, and the question now before the court, though 
discussed, was not authoritatively determined. To the report of this 
cause in 4 Dill. is attached a full note by the learned reporter, citing 
the leading cases on the gênerai question ; and it is therein stated that 
"it is clear that the foregoing cases do not go to the length of hold- 
ing that the pendency of a prior suit in a state court is not a valid 
plea in abatement to a suit for the same cause, and between the same 
parties to an action, in a United States, court sitting in the same 
state;" and the reporter further states that Mr. Justice Millee, in a 
case in the Minnesota circuit, "intimated his inclination to the opinion 
that where the parties are identical, and the scope of the subject-mat- 
ter equally so, the pendency of a prior suit in the state court, within 
the territorial limits of the district where the second suit is brought in 
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the fédéral court, may be properly pleaded in abatement, or, ai ail 
events, will operate to suspend the action in the latter;" but, as we 
understand the statement of the reporter, this was not decided or ruied 
in the cause, so that, as ah-eady stated, the question remains an open 
one. As authorities bearing upon the question more or less directly, 
see Earl v. Raymond, 4 McLean, 233; U. S. y.Dewey, 6 Biss. 502; 
Lawrence v. Remington, Id. 44; Smith Y. Atlantic F. Ins. Co. 22 N. 
H. 21. 

In this condition of the authorities, what is the conclusion that 
should be reached from a considération of the reasons upon which is 
based the doctrine that under certain cireumstances the pendency of 
a prior action may be pleaded in abatement of an action commenced 
in the courts of the same state ? The reason for the rule that the 
pendency of a former action may be pleaded in abatement of a second 
action, is, that if the complaining party bas already an action pend- 
ing in which he can obtain fuU relief, there is no justification for 
harassing the défendant by a second action for the same subject- 
matter. If it should appear, however, that in the second action the 
plaintiff can avail himself of some légal or équitable advantage, not 
opento him in the first action, then a légal reason is shown for the 
bringing of the second action, and the pendency of the one wouldnot 
ordinarily abate the other. This is the reason why, as a rule, the 
pendency of an action at law cannot be sucoessfuUy pleaded in abate- 
ment of a suit in equity. 

As is said in Story, Eq. PL § 742: "It can scarcely ever occurthat 
the remédiai justice and the grounds of relief are precisely the same 
in each court, for if the remedy be complète at law, that is an objec- 
tion to the jurisdietion of a court of equity." 

In the well-considered opinion of the suprême court of Connecticut 
in Hatch v. Spofford, supra, it is stated in substance, that while the pend- 
ency of a prior suit of the same character, between the same parties, 
brought to obtain the same end, is at the common law good cause of 
abatement, yet the rule is not one of unbending rigor nor of universal 
application, nor a principle of absolute law, but rather a rule of jus- 
tice and equity, and that a second suit is not, as a matter of course, 
to be abated as vexations, but ail the attending cireumstances are to 
be carefuUy considered, and the true inquiry is, what is the aim and 
purpose of the plaintiff in the institution of the second action, — is it 
f air and just, or is it oppressive ? 

If it appears that the former proceeding, whether at law or in 
equity, is pending in a foreign state or country, and in this respect 



K&DFOBD V. FOLSOM. 101 

the states of the Union are foreign to each other, this fact in itself 
détermines the question adversely to the pleq, in abatement. 

If it appears that the two actions are pending within the same 
state, and are both at law or both in equity, and are identical in par- 
ties, subject-matter, and relief sought, then no neoessity appears for 
the institution of the second proceeding, in which event it would 
clearly be oppressive upon the défendant, subjecting him to unnec- 
essary costa, and in such case the pendency of the first should abate 
the second proceeding. 

On the other hand, if the two proceedings are pending in the same 
state, between the same parties, and concerning the same subject- 
matter, yet the relief sought is différent, as in cases of an action at 
law and suit in equity, when the pendency of the one shquld not 
ordinarily operate to abate the other ; for the différence in the relief 
obtainable in the two jurisdictions constitutes a sufficient légal rea- 
son for the maintenance of both proceedings. 

But it is urged that while the second of the rules as above given 
may be applicable to cases pending in courts of the same state, yet 
it is inapplicable when one case is pending in the state and the 
other in the fédéral courts for the same state, the. argument being that 
the two jurisdictions are foreign to each other, and hence that the 
pendency of a Suit in the one court cannot be pleaded in abatement 
of a suit in the other. It is true that the state and fédéral tribunals 
owe their origin to différent sources, but when ereated and brought 
into action within the same territorial limits, can it be fairly said 
that there are two states or jurisdictions co-existing within the sarne 
limits, and yet foreign to each other, in the sensé that lowa is foreign 
to New York ? The same statutory and common law is enforced by 
both tribunals, and it cannot be said that if a party is relegated to 
the state court for the enforcement of his rights, that he is thereby 
sent into a foreign state or, country, whose laws and modes of pro- 
ceeding are unknown or unfamiliar. 

As we hâve already shown, the main purpose of the ruie allowing 
the pendency of one action to be pleaded, under given circumstances, 
in abatement of a second, is to prevent a défendant from "being un- 
necessarily harassed, and subjected to additional costs by two pro- 
ceedings when one will fuUy protect ail the rights of the plaintiff. 
Now, it is apparent that the cost and vexation caused to the défendant 
by the institution of the second suit is, to say the least, not lessened 
by the fact that it is brought in the fédéral while the first is pending 
in the state tribunal. The evil to be remedied is not obviated by the 
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fact that the two proceedings are' pending in tribunals owîng their 
origin, the one to the stàte, the other to the fédéral government, yet 
acting within the same territorial limita. 

If it appears that the two prdceedings, being between the same 
parties, and for the enforcemeût or protection of the same rights, 
will resuit in the granting of the 8a,me remedy, operative within the 
same territorial limits, then it would seem clear that the second is not 
needed to protect or enforce the plaintiff's rights, and as the défend- 
ant must of necessity be put to additional trouble and expense in de- 
fending the second action, it foUows that he is thereby vexatiously 
haraased, and in such case he should be enabled to protect himself 
by causing the abatement of the second action. It is the duty alike 
of the state and the United States court to protect a défendant from un- 
necessary and vexations litigation. If the first action is brought in 
the state and the second in the fédéral tribunal, or vice versa, it is 
the bringing of the second action that constitutes the oppressive and 
unnecessary act on part of plaintiff, and the corrective should be 
applied in the court whose jurisdiction is invoked oppressively and 
wrongfuUy. Again, the fact that the one action is pending in the 
state and the second in the fédéral court, instead of being a reason 
why the second should not be abated, is, on the contrary, a weighty 
argument for just the opposite conclusion; for if the two proceedings 
are allowed to proceed at the same time, there may arise ail the diffi- 
culties from a conflict between the two jurisdictions, acting within the 
same state, which are so fully presented in the opinion in the case 
of Brooks V. Mills Co., already cited, 

Applying thèse principles to the case before the court, it foUows 
that the demurrer to the plea must be overruled, for the demurrer 
admits the allégation of the plea that the former suit pending in the 
state court is for the same subject-matter, andto the same effect, and 
for the like relief and purpose, that is cohtemplated in the second pro- 
ceeding; and if that be true, then in the absence of any showing justi- 
fying the institution of the second suit, as being needed for the fuU 
protection of complainant's rights, it would necessarily foUow that the 
second suit was uncalled for, and therefore vexatious. 

In the argument of the demurrer, it was urged that the second suit 
was necessary for the enforcement of plaintiff's rights, for the reason 
that the suprême court of the state had deeided in the first proceed- 
ing that the suit was prematurely brought, and hence should be dis- 
missed. The effeot of such fact cannot be considered on the de- 
murrer, as it is not presented by the record, and the complainant, 
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if he desires to urge the same as a reason justifying the bringing of 
the second suit, must bring the same to the kuowledge of the court 
in the further progresa of the cause. 

McCbaby, g. J., and Love, D. J., ooncur. 



Tatum V. TowN OF Tamaboa. 

[Circuit Court, iS. B.IUinois, July, 1880.) 

1. Statdtort ConstbuctIou. 

The graating m a statute of privilèges and powers recited in a prïor statate 
does not include the privilèges and powers recited in a statute amendatory to 
the prior statute. 

2. Municipal CJobporations — Incohpokation Acts. 

Where a statute incorporating a town deciares that such town shall hâve ail 
the rights, privilèges, and powers conferred upon a town previouslj' incorpo- 
rated, the later incorporation act does not include the power conferred on the 
prior incorporated town by an act amending its act of incorporation, although 
the amendatory act bas passed prior to the later incorporation act. 

3. Paoviso m Btattjtb. 

A proviso in a statute which liniits the authority of a town, and which Itmit 
is inconsistent with a power previously given, controls the gênerai terme of the 
statute. 

Suit upon Municipal Bonds. 

H. Tompkins, for plaintiff. 

Henry Clay, for défendant. 

Dbummond, g. J. If there was authority to issue the bonds in this 
case and incur this indebtedness at ail, it must bave been by virtue 
of the aet of 1859 incorporating the town of Tamaroa. That act de- 
clared that the inhabitants of that town were a corporation, with "ail 
the rights, privilèges, and powers conferred upon the town of Ha- 
vana, in the county of Mason, approved February 12, 1853," and that 
ail the provisions of the act aforesaid were applicable to the said 
town of Tamaroa. The words "by the act" seem to be left out. No 
doubt, hpwever, this language refers to the act of February 12, 1853. 
There is a proviso that the trustées of the town of Tamaroa shall 
not levy more tban one-half of 1 par cent, tax upon the real estate 
within the limits of said corporation. This act clothed the corpora- 
tion of Tamaroa with ail the privilèges and powers conferred by the 
act of 1853, on the town of Havana, while the act of 1853 confessedly 
did not eonfer upon the town of Havana the right to issue bonds for 
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the construction of a railroad, and so by the terms of the act of 1859 
no power was given to the town of Tainaroa to issue bonds for sucb 
a purpose. An amendaient, bowever, to the act of 1853, incorporat- 
ing the town of Havana, passed in 1857, did authorize the town of 
Havana to subscribe stock to any railroad that might be located in 
or through, or terminate at, that town; and the question is whether 
a fair construction of the act of 1859 is that the législature intended to 
give to the town of Tamaroa, as it had given to the town of Havana, the 
right to subscribe stock for the construction of a railroad through, or 
terminating in, the town. 

If 80, it is by construction only, because the act incorporating the 
town of Tamaroa refers specifieally to the act of 1853, and we would 
be compelled to assume by inference that it was the intention of the 
législature to incorporate into thelaw of 1859, the amendment tothe 
law of 1853, so as to clothe the corporation of Tamaroa with the 
same powers that were conferred by the amendment to the act incor- 
porating the town of Havana, But considering the spécial référence 
to the act of 1853, and also the limit as to the power of taxation con- 
tained in the act of 1859, in respect to the property in the town of 
Tamaroa, we do not think that is a fair construction of the law, 

It could hardly be said to be in the contemplation of the législature 
when it passed the act of 1859, and clothed the corporation of Tama- 
roa with power, by référence to another act, specifying the date when 
that act was passed, that it included within it ail the powers conferred 
by an amendment to that act, one of which was that of subscribing 
to the stock of a railroad, and thereby authorizing the town authori- 
ties to impose the necessary taxes to pay for the debt incurred by 
such a subacription, in the face of the proviso referred to limiting the 
power of taxation upon property within the town. 

We are referred to a case of Humphrey v. Pegues, 16 Wall. 224, in 
•which it is said the suprême court made such a ruling that by rela- 
tion and by inference there must be included in the act of incorpora- 
tion of Tamaroa in this case the amendment to the act referred to, 
incorporât] h^ the town of Havana, But in that case the court held 
that the amendment was incorporated in the subséquent act, because 
the act referred to "the charter" of the company in this language : 
"AU the powers, rights, and privilèges granted by the charter of the 
Northeastern Railroad Company are hereby granted to the Cheraw 
& Darlington Eailroad Company, and subject to the conditionj 
therein contained;" and inasmuch as there had been an original act 
by which there were certain privilèges granted to the company, and 
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an amendment made by which those privilèges were inereased, it was 
to be considered altogether as the charter of the company, and by a 
référence to the word "charter" the whole charter of the company was 
to be considered together, whereby the amendment became an in- 
tégral part pi the original charter, so that by référence to the charter 
in that way the subséquent law incorporated the amendment as wel] 
as the original act. Suppose, however, the langua.ge of the law in 
that case had been to confer ail the rights and privilèges of â charter 
referred to by the date as part of the description: then it might be 
said it was somewhat similar to the case now before the court ; but 
such was not the language there. If, for instance, this law incor- 
poratmg the tpwn of Tamaroa. bad declared that it was to hâve 
ail the privilèges and, rights which the town of Havana had, without 
réf erring to a particular act, then it might be presumed that it referred. 
to existing laws in force at the time that the oorporate power was thus 
given to the townof Tamaroa. But, inasmuch as the act of iftcor- 
poration in this case refers to a particular statute, we think it is 
scarcely inferable that it was in the mind of the législature to give to 
the town of Tamaroa the right to subscribe to the capital stock of a 
railroad, and thereby impose additional burdens on the inhabitants 
of the town, especially when the yery language of the aét of 1859 
limits the power of the town authorities to tax property within the 
town to not more than one-half of 1 per cent. Can it be fairly in- 
ferred, with such a limit upon the authority of the trustées, that the 
législature intended to say that the town of Tamaroa should hâve the 
power to subscribe to the stock of a railroad, and thereby impose a 
tax on the people of the town, in the face of the express proviso to 
the act of 1859 defining the powers of the corporation ? We think 
not. Therefore, if it were true that by a strained inference there was 
such an intention shown in the body of the act, still, there being a 
proviso of a limit upon the authorities of the town, which limit would 
be entirely inconsistent with a power previously given, the limit would 
control ; the proviso would operate upon ail previous language in the 
act. And so, without going further into this question, ire hold that 
the piaiutiS canuot recuvei. 
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Norton and others r. City of Dovbb. 

{Oircuit Court, D. New Eampahire, October 31, 1882.) 

Practicb— Amendment of Weits — Tsrhs. 

While the practice in the stàte courts may enlarge the power of amendmen t 
in tbe fédéral courts, it cannot diminish such powers as are conf erred by acts of 
congress. 

Caverly, Kevil ce Wooleigh and Mr. Fish, for plaintifs. 

Mr. Mugridge, G. L. Roberts (è Brother, and Mr. McLane, (spe- 
cially,) for défendant. 

LowBLL, C. J. The writs in this and several otber cases were 
made returnable on the eighth of October, 18S2, whioh was Sunday, 
and by Eev. St. § 658, the term ôf the court began on Monday, the 
9th. There can be no doubt that the writs were voidable and might 
be quashed on motion. Three unrepofted cases in this court, de- 
eided in 1876, are cited which establish that point. I am informed 
that in none of thèse cases the question argued hère, whether such 
process can be araended, was passed ùpon by the court. In thèse 
casés the printed briefs contdin a pétition for leave to amend, as Well 
as an arguruent upon the subject'. Such a writ was held to be void 
and net amendable in Wood v. Hill, 5 N. H. 229, which was followed; 
ÉeU V. Austin, 13 Pick. 90; and that in Brainard v. Mitchell, 5 E. I. 
111. The first of thèse décisions was ex]jlained in Kelly v. Gilman, 
29 N. H. 385, as belonging to an exceptional class of cases in which 
the process was by assent of the person, and the gênerai rule was said 
to be that a mistake in the return-day may be amended. In cases 
cited from Massachusetts and Èhode Island the défendants did not 
àppear. if he does appear, though only to move to quash, the law 
of Massacl^usetts riow is that thé writ may be amended. Hamiltoh 
V. Ingraham, 121 Mass. 562; Melniffe v. Wheeloçk, 1 Gray, 600; 
Fay V. Éayden, 7 Gray, 41 . ' I hâve found no law in New Hamp- 
flhire precisely like this, but in my opinion the defect is ameodable 
by the law bf this state. Sëe Gen. Laws 1878, c, 226, §§ 8, 9; 
Kelly V. Gilman, 29 N. H. 384 ; Tandy v. Rowèîl, 54 N. H, 384. If 
the défendant had not appeared justice would require that notice 
fihould be served on him. With such service, I hâve but little doubt 
of the power of a court of New Hampshire to permit an amendment. 
But, however this may be, the practice in New Hampshire, while it 
might enlarge our powers of amendment, cannot diminish those 
which are conferred upon us by the acts of congress. By Eev. St- 
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§ 948, any circuit or district court may.at any time in its discjetion, 
and upon such terms as it may deetn ju?t, allow an amendment of 
any process returnable to or beiore it, where the def ect bas not preju- 
(lieed, and the amendment will not injure, tbe party against whom 
such process issues. 

■ I am of opinion that an amendment of thèse writs will not préju- 
dice défendants, who had due notice to.appear on Sunday, and who 
did appear, though under protest, on Monday. Hampton v. Rouse, 
15 Wall. 684; Semmes v. U. S. 91 U. S. 21; Mclnife v. Wheelock, 1 
Gray, 600. The question, it must be remembered, is not whether 
the common law would bave called thèse writs void or voidable, (though 
if that were the question it might be well maintained that they were 
voidable only,) but whether the statute of the United States is broad 
enough to include them in the class of processes which may be amended. 
Of this there is no doubt. As the writs were voidable, I think they 
should be amended. on the terms of the plaintiff, taxing no costs up 
to the time of the amendment. Amendment on terms within 30 days. 

Note. ïhe circuit court may allow an amendment of a writ of error made 
returnable on a wrong day. Semmes v. U. S. 91 U. S. 21; Woolridge v. Me- 
Kenna, 8 Fed. Rbp. 663. A summons wliicli did not issue cannot be amended 
by adding a seal and the signature of tlie clerk. Dwightv. Merritt, 4 Fed. 
REF. 614; S. C. 18 Blatchf. 306; Feaslee v. Haberstro, 15 Blatchf. 472.— {Ed. 



Dtjt, Eeceiver, etc., v. Knowitok.* 

{Circuit Court, i). Jndiana. October 28, 1882.) 

Marshal'b Pees. 

Where themarshal is required to serve process in suWs other than where the 
United States requires the service, he haa a, right to demaud his fées ia advauce 
of the service to be performed. 

Claypool & Ketcham, for plaintiff. 

Charlea L. Holstein, U. S. Atty., for the marshal. 

Gbesham, D. J. The usual process was issued in this case, direeted 
to the marshal, commanding him to summon the défendant. The 
marshal refuses to serve the process until the proper fées are paid in 
advance or a deposit of money made for their security. A rule is 

•Reported by Chas. H. McGaier, Asat. U. S. Atty. 
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asked agaînst the marshal to show cause why he should not be pun- 
ished for contempt for his refusai to serve the process. 

In settling his accounts with the proper aeoounting officers of the 
treasury department, the marshal ia chârged with ail fées earned by 
him, and from the amount thus earned he is allowed to retain forhia 
Personal compensation, over and above the necessary expenseaof his 
office, including clerk hire and thé amount allowed his deputies, any 
sum remaining, not exceeding $6,000. If any excess remaina over 
and above the crédits allowed by law, he is required to pay it into the 
treasury, whether the fées earned hâve been collected or not. 

The marshal ia therefore a public officer, charged with the duty of 
collecting funds for the United States, and when he is required to 
serve process (not in suits where the United States requires the 
service) he has a right to demand the payment of the proper fées in 
advance of the service performed. He need not wait and take the 
chances of collecting them on an exécution. See Eev. St. 841 to 
8é6, inclusive. 



ïuRNBULL and others ». Weib Plow Co. and others. 

(Circuit Court, N, D. Illinois. March, 1880.) 

1. Patents fob Inventions — Convetancb of Rioirr. 

A conveyance of " ail my right, title, and interest in and to " a patent, though 
properly recorded, does not includo the right for two counties covercd liy a 
prior conveyance, although the prioT cpnveyance was not recorded la the pat- 
ent-office. 

2. Conveyance of Patent— What Includes. 

A conveyance of the right to make and sell a patent includes the right to the 
use of the thing patented. 

InEquity. 

James L. High, for complainants. 

TFes* ce iîo«(Z, for défendants. . 

Dkummond, C. J. I think theplaîntiffs in this case were eiititled 
to a depree. Some of the questions involved are of importance, and 
hàxe been reargued in this case. 

ihe bill charges an infringement by the défendants of two claims 
in the patent, issued originally October 18, 1859, and reissued in 
1871, for some improvements in a plow or oultivator. Ôhe of the 
principal, and the most important questions in the case arises vmder 
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the law of congress upon the subject of patents. The patent was 
issued originally to Thomas McQuiston, and the plaintiffs claim, 
through him, the right in two countiea, Warren and Henderson, in 
this State, to use the improvement patented. The conveyance by 
McQuiston, through which the plaintiffs claim, was not recorded in 
the patent-office at the time the conveyance, through which the dé- 
fendants claim, was made by McQuiston and recorded. In ôther 
words, the conveyance through which the défendants claim from the 
patentée was first recorded in the patent-office before that through 
which the plaintiffs claim was recorded. 

I stated, at the time I decided this question before, (Turnhull v. 
Weir Plow Co. 6 Biss. 225,) that it was one of great difficulty, and 
about which I had some doubt,,because the décision seemed to be 
contrary to the practice adopted in the patent-office as to the con- 
struction which was there placed upon assignments of patents. 
Atejr the patentée had made an assignment of the right to thèse 
two counties in Illinois, he made an assignment through which the 
défendants claim, which assignment, it is insisted, according to the 
gênerai seope oi the language, would include the two counties which 
had been previously assigned by the patentée, and un4er which the 
plaintiffs claim. The language of the assignment to the défendants 
is as foUows: "Do hereby grant and convey to the said William 8. 
Weir ail my right, title, and interest in and to said letters patent in 
the following-described territory." The construction -vrhich the court 
formerly placed upon that assignment waathat it did not necessarily 
include the right which had been previously conveyed by the patentée 
in the counties of Warren and Henderson, but only ineluded ail the 
right which the assigner then had. The language pf the statuts 
authorizing assignments in writing to be naade of rights secured 
by letters patent, is somewhat différent from ihat contained in this 
assignment, and also in the fonja which was given by Mr. Fisher at 
the time he was commissioner o^ patents. The language in thé stat- 
ute in substance is this: ail the right which w:as secured to. the 
patentée by letters patent. Rev. St. § 4898. The language used 
in the fqrm prescribed by Mr. î*isher is substantially .like that 
used. in the .assignment through which' the défendants claim : ''ail 
the right, title, and interest in and to said letters patent." It is quite 
clear to my raind that Mr. Fisher, at the time he prescribed this 
form, was not thinking of the case where à patentée had disposed of 
a portion of his interest in the letters patent, — as, for example, in such 
a case as this, where he had assigned the right in a particular terri- 
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tqry, reserying his right to other portions of the territory oovered by 
the patentj^and t&erefore I çannot hold that the form prescribed by 
Mr. Fisher has the same efficacy as that prescribed by the statute 
itself. Where a man assigna ail the right which was conveyed to 
hîm by letters patent, the meaning is that the assignment takes with 
it everything that the letters patent conveyed. It is certainly différ- 
ent from an assignaient which déclares merely that he assigna ail 
the interest which he, at the time he makes the assignment, has in 
the letters patent, provided, as in this case, he had previously assigned 
a part of the interest which he had to another person. So that, ad- 
mitting that the question is one of difficulty and doubt, I must still 
adhère to the view which I originally took of this case, and hold that 
it was not the intention of the assignment which was made to Weir, 
and through which the défendants claim, to convey to him the inter- 
est, which had been previously conveyed by the patentée, in the coun- 
ties of Warren and Henderson, in this state. 

Another objection made to the right of the plaintiffs to recover is 
that the conveyance to them did not include the right to use as well 
as to make and sell the improvement patented within those counties. 
I think that the assignment to make and sell includes necessarily the 
right to use the thing patented, because without the right to use, the 
right to make .and sell would be a barren right. It must be construed 
as havihg been the intention of the parties that the right to manufac- 
ture and sell, included the right in ,the vendee to use the thing sold. 

There is nothing in the case to estop the plaintiffs from setting up 
a claim under this patent in conséquence of any supposed lâches that 
they may hâve committed; and I think it must be considered that 
the défendants, under ail the circumstances in the case, hâve infringed 
ppon the right of the plaintiffs. ï hâve not the models of the ma- 
chines hère, without which a statement of the particular points con- 
stituting the claim of irifringement by the défendants would be unin- 
telligible. It is suflQcient to say that I hâve heretofore fuUy considered 
those questions, and hâve reconsidered them on the argument which 
haé been made, and hâve reaçhed the conclusion which I then formed, 
althougtï, perhaps, I did not particularly state it at the time. 

It may be said the c^se is not one of very great importance in some 
respects; that is, it includes only two counties in this state; but, as 
I hâve said, some of the questions involved are quite important, and 
particularly as to the construction, under the patent law, of the as- 
signments m this case. ■ 
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P. LoBiLiiAED & Co. ». McAlpin and othera. 

[Circuit Court, S. D. New T<yrk. ï'ebruary 28, 1882.) 

Patents vas. Intentions — Reissue. 

A claim in a reissue canaot be extended so as to embraoe an invention not 
specifled in the original. 

Gifford é Gifford, for plaintiffs. 

B. F. Thurston and S. A. Duncan, for défendants. 

Blàtchfoed, C. J. In view of the décision in James v. Camplell, 
3 Morr. Trans. 439, there is so much doubt as to the validity of the 
reissue ["Improvement in Plug Tobacco," granted to Charles Siedler, 
October 24, 1876,] in this case, if construed, in regard to claims 1, 
3, and 4, as covering labels not put under wrappers, that those claims 
must be construed, for the purposes of this motion, as not extending 
to labels not under wrappers. That being so, the défendants do not 
infringe. 

The motion is denied. 



Thb Markjbb.* 
\Circuit Court, B., B. Pennsylvania. October 27, 1882.) 
Ai>MiBALTT— Opinion of District Copbt— 3 Fed. Rep. 45, Affirmed. 

Appeal from a decree of the district court in a case fully reported 
in 3 Fed. Eep. 45. 

MoKennan, C. J. At the argument of this appeal I entertained 
some doubt as to the libelant's right to recover. Subséquent reflec- 
tion bas removed that doubt, and it is, therefore, now adjudged and 
decreed that the libelant recover from the respondent and his stipu- 
lator $910.50, with interest from August 31, 1577, and costs, except 
the costs of dépositions taken by libelant since the appeal. 

See Kenah v. The Tug John Markee, Jr., 3 Fed. Eep. 45. 

•Reported by Frank P. Frichsrd, Esq., ot'the PbiUdelphia bar. 
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Hall v. Beooks.* 
[Oircutt Court, B. D. New York. November 16, 1882.) 

1. RemoyaIi of Cause— Failurb to File Record— Excuse. 

Where, on a motion to remand a cause to the state court for failure to flle the 
record in the circuit court before the firsi day of the next term, the^ défendant 
appeared and offered to file the record, and gave as excuse for not having done 
80 that the information obtained at the clerk's office was understood to mean 
that the next term would be in Deoember, ■when it actually began November Ist, 
Tidd, that the excuse was sufflcient, and the défendant must be allovved to flle 
the record. 

2. Samh>— Motive for Removal Immaterial. 

The failure to flle the record having caused no delay of the trial, and in no- 
wise prejudioing the plaintiiï, the fact that the motive for removing the cause 
was to delay the trial is immaterial, and it is the duty of the circuit court to 
retain the cause, without regard to the motive which impelled the removal. 

Hathaway & Montgomery, for plaintiff. 

Clark Brooks, for défendant. 

Benediot, D. J. ThÏB is a motion to remand ihe cause to the state 
court because of a failure to file thé record in this court on the first 
day of the next term, which was November Ist. It is admitted that 
the record has not been filed. The défendant offers now to file it, 
and his excuse for the failure sooner to file it is that his attorney 
made inquiry at the clerk's oËQce as to the time of holding the next 
term of the court, and understood the information there giren-hlmto 
import that the next term of the court would be in Deoember, and 
therefore supposed that he had until Deoember to file the record. 

According to the law as settled by the suprême court of the United 
States, (Baltimore d; 0. R. R. v. Koontz, 13 Keporter, 228,) failure to 
file the record on the first day of the next term does not deprive the 
circuit court of jurisdiction over the cause, and when a sufficient 
cause for the failure so to.file the record is shown, it is the duty of 
the circuit court to permit the record to be filed, and allow the cause 
to proceed in the circuit court. 

The excuse hère made for the failure to file the record at the No- 
vember term is sufficient, and the défendant must therefore be al- 
lowed to file the record at this time. The fact, if it be a fact, that 
the motive for removing the cause to this court was to dela.y the trial, 
is immaterial. The failure to file the record on the first day of the 

*Beported by R. D. & W^Hys Benedict. 
v.l4,no.3— 8 
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November term caused no delay of the trial, and iç nowise preju- 
diced the plaintiff. This being shawrii and sufSoient excuse for the 
omission given, it is the dùty of this court to retain the cause, with- 
out regard to the motive which impelled the removal. Upon filing 
the record, an order may be entered denying the motion to remand. 

See Railroad Co. v. Koontz, 104 U. S. 5. 



Fari,ey V. St. Paul, M. & M. Ry. Co. and others.* 

{Uircuit Court, D. Minnesota. 1882.) 

EquiTT wiLL NOT AiD A Fbaudulhnt Tbansaction ob Bseaqh oï Tbust. 

A court of equity will not aid parties in the conaummation or perpétration 
of a fraud, nor give ani/ assistance whereby eiiher of the parties connected with 
a betrayal of a trust can dérive any advantage therefrom ; nor wiU it unravel a 
tangled web of fraud for the beneflt of any one enmeshed therein, through 
: whose agency the Svab was ivoven. Especially must this be the rule where one 
of its own ofBcers, whosç position is both advlsory and flduciary, seeks its 
' assistance to compel alleged confederates to share with him the spoils acquired 
through his own coneealments ahd deceits in the betrayal of his trusts. 

Griffith é Knight, Gilman é Clough, &ni Davis, O'Brien dWilson, 
for complainants, 

ft. B. Galashn, Geo. B. Young, and Bigelow, Flandrau (& Squires for 
défendants. 

Treat, D. J. , This case is bef ore the court on a joint plea and the 
évidence per.taining thereto. Counsel on either side hâve given the 
lai'gest aid tojthe court, l^ oral arguments, elaborate briefs, and fuU 
citations flf authoritieS; ; and therefore, however interesting an ex- 
haustive review might be if time permitted, the task is unnecessary. 
It must suffioej to state that the supposed confliet of authority, when 
the cases are analyzed, disappears, so far at least as the rules of equity 
décisive of the questions now to be determined are involved. It is a 
controîling maxim that a court of equity will not aid parties in the 
perpétration or cqnsummation of a fraud, nor give any assistance 
^yher.eby eitheï of the parties connected with a, betrayal of a trust pan 
dtirive any advantage therefrom. 

A, It is contended tha,t tjjis case does not fall witljiri the gênerai rule, 
beeause the fraudaient scheme ended with the purchase of the bonds, 
and the aid of the court is not invoked to ënforce the same. It is 
ciearly shown, however, that such purchase was merely the initiatory 

•Reversed. See 7 Sup. Ct. Rep. 534. 
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step towards eSecting the main design. The theory, of the bîll, the 
plaintiff's own testimony, and ail the facts and eircumstances proved, 
demonstrate that plaintiff's scheme was to acquire the large railroad 
properties through the acquisition and use of the depreciated bonds. 
The plaintiff urges that he devised the plan, and that, withput the as^ 
sistance he alone could give, the plan would neceasarily fail. Hé 
goes even further in disolosing that it was only thrgugh concëalnient 
of bis connection with the opérations could success be realized. " He 
held an eminently fiduciary relation to ail interested in the property 
committed to bis management ; and it was through information thus 
acquired and coneealed from the beneficiaries, also fromthe state 
and United States courts, that the contemplated fraud could he 
effected. 

It may be conceded that in private trusts, where oonstructive 
frauds bave been consummated and the wronged parties do nbt 
complain, courts baye refused to listen to volunteers, or, as be- 
tween parties litigant, examine into the means whereby the ohe or 
the other bas become charged with a new trust towards his associ- 
âtes. This rule rests largely on the reason that the court is called 
upon, not to ascertain the sources whence the fund was derived, in 
the absence of beneficiaries complaining, but merely to décide whether 
a, new trust was created which bas been or is about to be violated. 
It may be that there is discemible in adjudged cases a distinction 
between acts mala prohibitfi and mala w se, through which funds 
bave come into the hand of qne confederate for the benefit of ail, — '■ 
acts which bave no intrinsic turpitude further than is implied in the 
violation of a mère statutory prohibition. The strongest case cited 
for plaintiff (Brooks v. Martin, 2 Wall. 70) contains that élément, and 
seems to be shaded with the thought that the parties sought to be 
protected by the statute not only failed to complain, but most of 
them ratiûed expressly ail that bad heen done. That case was pe- 
culiar in many of its features, and, like the English cases cited in 
the opinion, is clearly distinguishable from the transactions now 
under review. In those cases there was no act of moral turpitude, 
like the betrayal of trust for selflsh greed, which called for investiga- 
tion, but merely the relationsbip of the litigant parties, independent 
of prior dealings between them and others. 

In Brooks v. Martin the court examined into the assignment ob- 
tained by Brooks from his partner, Martin, through açtual fraud, and 
ruled that he could not shield himself from the conséquences of that 
fraud by showing a prior violation of a prohibited act in which they 
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were participants, even if such a violation, consummated, furnished 
the trust fund assigned. To hold otherwise would hâve permitted a 
person to escape the conséquences of one fraud by setting up another 
and distinct fraud in which the litigants h ad previously participated. 
To escape the resuit of a fraudulent assignment, Brooks urgedonthe 
court as à défense that said fraudulent assignment was connected 
with a joint fraud theretofore committed. Such a défense the court 
refused to consider. 

Thero is another class of cases — the most pointed of ail — the rigid 
enforcement of whose rulea is essential to the pure administration of 
justice. ïhose rules not only forbid one charged with an officiai duty 
of a fiduciary nature from betraying his trust for private gain or any 
purpose whatever, and among other penalties subjects him to what- 
éver loss may fall upon him through the dishonesty of his confed- 
erates. That statutory end is effected by a resolute refusai to give him 
any àid towards the enforcement against his confederates bf their 
fraudaient schenié. Courts will not and ought not to be made the 
agenciea whereby frauds are to be in any respect recognized or aided. 
They will not unravel a tangled web of fraud for the benefit of any 
one enmeshed therein through whose agency the web was woven. Es- 
pecially must that be the rule where a trusted ofl&cer of a court, whose 
position is both advisory and fiduciary, seeks its assistance to conipel 
alleged confederates to sharé with him thie spoils acquired through 
his concealments and deceits, which he admits were deemed by his 
confederates and himself necessary to their success through his be- 
ti:ayal of his trusts. 

' The plaintiff conceived a sclieme to wreck the vast interests which 
it was his duty to protect. Hë had acquired in his fiduciary capacity 
information through which the desired end could be reached. It was 
necessary for him to hâve confederates, that he should impart to 
them his secret inforination; that he should continue through the 
progress of the schemis to advise.with and inform them of what, from 
time to time, became kiibwii to him ; that his connection with them 
should beconcealed from the courts, to whose orders he was subjeot, 
and which had a right to irely upo/î his fidelity. Through a betrayal 
of his trust iihder such circumstancea, according to his version of the 
facts, thèse vast railroad prdperties hâve been sécured; and a profit 
realized of possibïy $15,000,000 or moire. His prêteuse now is that 
through such betrayals of officiai aiid quasi judicial trusts, his alleged 
confederates hâve amassed properties, moneys, and values to a vast 
ainô'unt, with an underâtanding from the baginulng that they were 
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to reward him for his betrayals by sharing with him one-sixtb or 
Bomc other portion of the spoils. They deny his averments, and he 
charges tbat they repudiate the fraudulent contract they made with 
him. As they do not divide the spoils, this suit is brought to compel 
them and the railroad défendant, as if by spécifie performance, to 
issue to him his proportionate share of ita capital stock, and also 
grant him proportionate parts of profits and gains and also interests 
in undivided property yet remaining, 

This is a strange demand to présent to a coart of equity. To what 
extent the alleged confederates are blameworthy or culpable, if at ail, 
eould be made -to appôar only after answer and full proofs. The 
court, however, must dispose of the case as now presented. A few 
days ago a demurrer. interposed was overruled, on the ground, sub- 
stantially, that the theory of the bill was to require of the court 
the enforcement against the railroad défendant not only a divi- 
sion of the alleged corrupt spoils, a part of which bad pasi^ed to 
the possession of the co-defendants, but of the remaining assets, 
undivided; also a partition of property, etc., as just^stated. Thus 
the powers of a court of equity were invoked to èûfo'rce the exé- 
cution of a fraud on itself as a court as well as, upon others. Surely 
no principle of equity, morals, or law can countenance such a de- 
mand, and no court worthy of its trust would lend its aid to further a 
scheme so abhorrent to ail recognized rulès of iright and justice. 

It is charged, however, and for the purpoaes of this case may be 
admitted, that Mr. Kennedy, agent of the Amsterdam committee, was 
advised by plaintiiï during the progress of the scheme that he, the 
plaintiS, was secretly betraying his trust. If sb, the gràvity of plain- 
tiff's offense was not lessened by thus adding a new confederate tol^is. 
fraudulent plans, especially one whose relations were eminentlyfidu- 
eiary towards his principal, the Amsterdam committee, the court, and 
others interested. Plaintîff's cause ôf a'ctioû is based upon inhérent 
turpitude, and hence the fundamentàl maxim applies, "Ex' turpi 
causa," etc.; therefore, angther inaxiin bas jioteritial force, vi2. : 
"Potior est conditio defendentià." ' In plairi EngKsh, courts of equîty 
will not recognize as valid, or'enforce, ahy iagreement grouridëdiii' 
turpitude;' nor will it undertake to unravel a tângled web of fraud for 
the purposeof enabling one bf the fraudulent parties, after such judi- 
cial disentanglement, to cbhsufaïkiate his fraudulent designs. The 
party complaining must corné before the court with dean hands. In 
this case he bas not, by thé avermentS of his bill, nor by his sworn 
teîtimony, either clean haûds, \?ithin tberules of equity, nor any cause 
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of action which can be upheld without a flagrant violation of the 
raost positive and clearly-defined raies governing such cases. 
The plea is sustained and tlie bill dismissed, with costs. 

Nelson, D. J., concurred. 



WlEGÀND V. COPELAND, 
[UireuU Court, D. Oaiiforma. February 6, 1882.) 

1. Appeal— FmAii Decbee — Dissolutiion of Partnershep. 

Whetter a decree in a suit for a dissolution of partnership which détermines 
the rights of the parties, and directs: that the property be sold, and that certain 
sums be paid out to the varions parties for costs, fées, and expenses, and that the 
remainder be divided prorata, according to their respective interests, between 
the parties, but without providing for the debts of the partnership, is a final 
decree, quœre. 

2. Partnership PKOPBBTr .. 

Real estate put into the partnership by one of the parties at an agreed val- 
uation becomes partnership property witliout a conveyance from the owner, 
and such owner holds the légal title in trust for the partnership as assets of the 
partnership estate. 

3. Same— Division on Dissoitttion. 

Where real estate held by a partnership cannot be divided between the part- 
ners, or it is required to pay the partnership debts, the court, upon a decree of 
dissolution, nlay order the sale thereof, and the proceeds to be appropriated to 
the partnership debts, and the surplus to be divided between the partners. 

4. Ebrors noï BbviewabIiB, 

Errors in orders and proceedings subséquent to rendition of the decree, 
from which no appeal eau be taken, cannot be considered. 
6. Costs in EquiTt. 

In an equity suit costs are in the sound discrétion of the court. 

Appeal from the Consular Court of Yokohama. 

E. D. Sawyer, for appellant. 

Oeorge A. Nourse, for respondent. 

Sawïeb, C. J. From the record in this case it appears that prior 
to the fifteenth day of June, 1876, the plaintiff and the défendant 
were each engaged in business at Yokohama, in Japan, as brewers; 
and that on that day they entered into a copartnership to carry on 
the business of brewing, The défendant seems to hâve been the 
owner of a larger establishment than the plaintiff. It was agreed 
that the value of the defendant's land, brewery, and what is called 
his plant (by vçhich, I suppose, is meant the implements and fixturea 



used in carrying on tbe business of bréwing, etc.) sbould be esti- 
mated and put into the business at $30,000. They were to be equal 
partners; and Wiegand, being unable to contribute bis share of that 
amount, became indebted to Copeland in the sum of $15,000, being 
one-half the value of the property. Soon aîterwards, or at about the 
same time, Wiegand contributed to the èopartnership his plant and 
stock, valued at $2,421.64. This the consul gênerai holds — and I 
think properly, under the testimony — was an additional amount of 
capital. Copeland took one-half the stock and plant of Wiegand, 
and gave him crédit for the amount — $1,210.82 — upon his indebted- 
ness of $15,000 for one-half of the capital, which left him still in- 
debted to the amount of $13,789.18. 

Copeland did not transfer to Wiegand the légal title to one-half of 
the real estate of the copartnership ; but, upon the formation of the 
copartnership, books were opened and the property entered at $30,- 
000 a.s capital, and each of the parties waa credited with one-half of 
the amount — $30,000 — at which the real estate, plant, etc., had been 
agreed to be appraised. 

The copartnership business was carried on for three years and a 
half, and the complainant then filed a bilt for a dissolution of the 
partnership, alleging fraudulent aots and other irregularities on the 
part of Copeland. The case was tried before Consul General Van 
Buren, who found that Copeland had not been guilty of the acts 
chàrged, and he would hâve dismissed the bill, but, as the action had 
been instituted, it was agreed by thé parties that a decree àî dissolu- 
tion of the copartnership should be entered, and the business of the 
firm wound up. A decree dissolving the copartnership was therefore 
entered, and the matter ref€rred to an accountant to prépare a state- 
ment of the jproperty and accounts of the firm. In his report the ac- 
countant finds that the net profits of the copartnership business hâve 
amounted to $19,450; that urider an arrangement that each partner 
was to draw $150 a month, Copeland hàs drawn out a little more 
than that amount, and Wiegand somethingless; and that^ upon strik- 
ing a gênerai balance, $26,287 of the estimated value of the firm as- 
sets is found to be the share of Copeland, and $6,250 that of Wie- 
gand. Thereupon the court entered à, decree adjudging theèe amounts 
to be the proportions belonging to the parties, respectively, and 
ordering that the partnership - property, including the real estate, 
plant, etc., be sold at public àuction, and the proceeds, after deduct- 
ing certain sums for expenses^ costs, and fées, divided pro rata be* 
tween the- parties. ■ - i^'- ;.,,;..;! ^ !,.":.. ■ . . , :;.,,, ^ ; , •, 
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Subsequently, further proceedings were had in the case, upon 
which additional provisions were made relative to the mauuer in 
which the property should be sold; and ail the property of the part- 
nership was, thereupon, sold, in pursuance of the decree and the fur- 
ther direction of the court. Upon the sale it proved that there were 
no bidders except Copeland ; Wiegand being unable to purchase, and 
the property being apparently situated in a country where no other 
persons than the plaintiff and défendant were désirons of engaging 
in the brewing business. The property was bid in by and sold to the 
défendant, Copeland, for $12,000, — an amount very much less than 
the value at which it had been estiroated in the report of the account- 
ant and in the decree of the court, where the value of the assets of 
the firm was set down at $32,537. As a resuit, Wiegand not only 
had nothing coming to him, but he was brought in debt to the amount 
of several thousand dollars. A further decree was thereupon en- 
tered that he pay to Gopoland the amount of such indebtedness, and 
this appeal bas, consequently, been taken. 

The first question raised by the appellee is that the appeal is not 
from a final decree. The decree of December 6, 1879, from which 
the appeal is in terms taken, being the first decree, détermines the 
rights of ,the parties, and directs that the property be sold, and that 
certain sums be paid out to the various parties for costs, fées, and 
expenses, and the remainder divided pro rata, according to their re- 
spective interests, between the complainant and the défendant. It is 
insisted that this is not, under the law, a final decree, and that, there- 
fore, an appeal from it does not lie. 

It is not entirely clear to my mind whether or not this is a final 
decree, within the meaning of the law. . It determined certain rights 
of the parties, and fixed the proportiouate araounts due to each upon 
the assumed valuation of the property of the copartnership. It pro- 
vided for the payment of certain sums of money to various parties, 
but without ascertaining the amounts, and the partnership debts. 
The debts of the firm had not been ascertained by the decree, and the 
amounts to be paid as costs were not determined. There were sub- 
sequently further proceedings, and further provisions made having the 
effect of additional provisions to the decree, by which the mode of sale 
of the property was prescribed ; and still later, af ter the affairs of the 
copartnership were settled, the debts, expenses, fées, and costa ascer- 
tained, and paid out of the proceeds of the sale, there was entered 
another further, separate, and final decree, directing that Wiegand 
pay to Copeland a certain amount, being the balance finally found 
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due hîm. It is therefore a matter of some doubi whetîier or not the 
deeree appealed from ia properly a final and appealable decree. But 
the conclusion to which I hâve corne on the merits of the case makea 
it unnecessary to definitely détermine that question, as the resuU as 
to this appeal would in any event be the same. 

Assuming, then, for the purpose of this case, the appeal to hâve 
been properly taken, the first point made by Wiegand is that the prop- 
erty referred to ought not to hâve been regarded as partnership prop- 
erty, because the légal title to one^half of it bad not been absolutely 
conveyed to him by Copeland. Under the terms of the copartnership 
agreement it was manifestly partneriship property, its value being 
therein fixed at $30,000; and, upon the commencement of the business 
of the firm, one-half of that amount was charged to eaoh party upon the 
firm books, and no question as to its not being partnership property 
was raised during the three and a half years in which the business 
was being amicably conducted, Besides, Copeland gave Wiegand an 
acknowledgment in writing that one-half of that property was held 
in trust for him, and a mortgage was given by Wiegand upon bis half 
of the partnership property to secure to Copeland the payment of the 
115,000 due him On account of his half interest in this property. 
Wiegand claimed one-half of the profits of the copartnership busi- 
ness, and if he was entitled to a fuU share of the profits, he was, cer- 
tainly, liable for an equal share of the losses from dépréciation in 
value of the firm assets, or otherwise. I do not understand that at 
the time the decree appealed from was entered, directing that the 
property be sold, any objection was made upon the part of Wiegand 
that the shares of the respective parties were not properly ascer- 
tained. In the nature of the case it was a species of property which 
could not be divided; and, in order that it should be distributed to 
the parties in the proportions to which they were entitled, it was nec- 
essary that it should be converted into money. Under the circum- 
stances, the proper and only mode of settling the affaira of the co- 
partnership was a sale and division of the prooeeds. I think, 
therefore, that the court is not in error in holding this to be partner- 
ship property, and ordering that it be sold. If the légal title was in 
Copeland, he still held it in trust for the firm as partnership prop- 
erty. 

If, upon the sale, the property had brought the amount at which 
its value had been estimated, it is highly probable that no question 
would bave been raised as to the correctness of the decree, or the ac- 
tion of the court in this particular. Each of the parties would hâve 
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receiyed the amouni to which he was entitled,- and Wiegand -wonld 
hâve been content with the sum that he had claimed and received. 
If any hardship has resulted to Wiegand from the resuit of the sale, 
it has accrued from proceedings isubsequent to the decree from which 
the appeal is taken, not a necessary resuit from the matters decreed, 
and it is not open to considération on this appeal. If the property 
had brought upon the sale. a larger amount than its estimated value, 
there would iave been quite a large sum coming to Wiegand; or, 
even if it had been sold for ita estimated value, the resuit would un- 
doubtedly hâve been entirely satisfactory to him. The difSculty, 
then, does not arise froqi the decree, but from the failure to realize 
from the property the value whieh had been put upon it. If there 
was a dépréciation in the value of the property, Wiegand must bear 
his share of the resulting loss. If there was any fraud or error in 
the subséquent proceedings, including the direction of the mode of 
sale, it is not open to review uow, because there is no appeal from 
the subséquent final decree. 

Another objection of Wiegand is in référence to the costs ; it is con- 
tended that he should not be required to pay certain costs. In an 
equity suit of this character, the costs are in the sound discrétion of 
the court, and its décision in that regard is not subject to review. 
Even if that were not so, I do not think the court nnduly exercised. 
its discrétion in its .décision as to the costs. 

The fact is, as found by the consul gênerai, that Wiegand had no 
valid ground of cqmplaint. If he had gone on with the business, and 
had not applied for a dissolution of the copartnership, the probability 
is that he would hâve received his share of the profits, paid his in- 
debtedness to his partner, and been placed upon an equal footing with 
him in a prosperous business. But, unfortunately for him, he sought 
a dissolution; and Copeland, after at fi-rst successfully resisting his ' 
application on the grounds alleged, finally consented to it. The court 
then by its decree directed that the property be sold and the proceeds 
divided. It was unfortunate for Wiegand that, upon the sale, he 
was unable himself to bid upon the property, and that at that time 
and place there was no compétition; but any hardship or wrong, if 
any there is, growing out of thèse circumstances, was subséquent to 
the decree from which this appeal is taken, and is not open for dis- 
cussion on this appeal. 

I think the decree appeuled from is correct, and it must be affirmed : 
and it is so ordered. 
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TûWN oFldouNT ZioN and others u. Gilljian. 

{Circuit Court, 8,D. Illinois. July, 1880.) 

1. Equity— PnEVBNTmo MtJiiTirLrcrrr op Sutts. 

A bill in equity wiU lie to prevent a multiplicity of suits, but ■where repeated 
saits bave aiready beea brought, and judgments Iiare beeu reudered therem, a 
biJl in equity will not lie. 
3. Injunction — Suit bt Tax-Paterb. 

Whether the tax-payera of a town can brlng suit to enjoin a judgment ob- 
tained agaiaat a towa on coupung issued by it, qwere. 

In Equity. 

Anthony Thornton, for complaînanfa. 

Hay, Greene é Littler, for défendant. 

Drummond, C. J, In this jease a question cornes up somewhat 
irregularly, but we will take the allégations of the bill and of the 
answer, and, on the assumption that the facts are proférly stated in 
the pleadings, dispose of the case. ' 

The facts, then, are that the défendant in this case \?as the owner 
of $15,000 in bonds, some coupons of which had fallen due and were 
unpaid, and a suit was brought against the town. The suit was oon- 
tested, and after considération of the varions questions raised in the 
défense this court rendered a judgment in favor of the plaintiff. 
Afterwards, four other suits were brought against the town on coupons 
■that fell due, and judgments rendered. Thèse last judgments were 
rendered by defàult. 

The pleadings state that one of the judgments was paid and the 
others were in fuU force. After ail this had taken place this bill 
was filed by the town, and some of the tax-payers of the town, for the 
purpose of enjoining a judgment obtained in this court, and for quiét- 
ing the title, as it is called, of the tax-payers to their property, be- 
«ause thèse bonds were claimed as a debt against the town, and the 
property was liable to be taxed for the payment of the bonds and 
coupons. So we bave to assume that after acontroversy against the 
-town, in which judgments were rendered, and after payment of at 
least one judgment, tax-payers filed a bill for the purpose of restrain- 
ing the défendant from prosecnting suit on the bonds or coupons 
on the ground that they were illégal. The prayer of the bill is that 
as the plaintififs are without adéquate remedy at law, the further 
prosecution of the suit at law, as well as any others, should be re- 
strained, and the main ground of equity alleged is on account of the 
multiplicity of ■ suits which may be brought as the coupons fall due 
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from year to year. The bonds were given in 1872, and run 20 years, 
so they hâve not matured. Various grounds are set out in the bill 
to show that the bonds are illégal, but the main question is whether, 
under the circumstances of this case, a bill of equity ean be sustained, 
and we think that it cannot. 

Of course, a bill in equity will lie for the purpose of proventing a 
multiplicity of suits; but hère repeated suits hâve been brought, and 
judgments hâve been rendered against the party. There cannot, 
therefore, be any question as to whether there is an unreasonable 
and vexatious number of suits being brought, because the court has 
decided that the suits vrere properly brought and judgments hâve been 
rendered. There is not a single allégation in the bill which contains 
a true ground of equity, unlesa it is simply in conséquence of threat- 
ened multiplicity of suits. There is not an objection stated in the bill 
to thèse bonds, except what is a valid objection at law, if at ail, and 
therefore the only standing the bill can hâve is to prevent a multi- 
plicity of suits. But hère, as has been said, suits hâve been brought 
from time to time and judgments rendered, and can it be claimed, then, 
that there is threatened a vexatious number of suits against the town, 
and on that account a court of equity has jurisdiction? We think 
not. Again, we doubt very much whether it is compétent, under the 
circumstances of the case, for thèse tax-payers to corne in and ask for 
an équitable interposition of the court. There is no charge made 
against the town, no intimation that the town has been derelict 
in its duty, or has not contested thèse bonds in every way in which 
they could be contested, and it seems to be rather a stretch of équi- 
table authority to claim that thèse tax-payers (the suit having been dis- 
missed as to the town) can corne in and obtain the relief which they 
seek. Besides, we may as well say that nearly every objection, and 
we believe every objection, madein the bill to the issue of thèse bonds 
has been repeatedly urged before the court, and as repeatedly held to 
be invalid, as against suits of any kind brought by hona fide holders 
of the bonds. 

If the case, as of course it may, is to go to the suprême court, it is 
désirable that it should be put in a différent form, so that the real 
questions upon which we hâve decided it should corne before the ap- 
pellate court; and I may as well say that, as there is a copy of the 
bond given in the bill, it will appear, from the allégations and récitals 
in the bond there given, that every question raised by the bill has 
been decided by this court. 

The bill will therefore be dismissed. 
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SoQTTisH-AMEaicAH MoRTGAGK Co. V. FoLLANSBEE and others. 

[Circuit Court, N. D. Illinois. July, 1880.) 

1. Cloiid as TiTLB— Jtidgment Ceeditoub may Bring Suit. 

A judgment créditer haa the right to proceed by anoillary proceedings, in any 
other court of concurrent juriadiction with the court rendering the judgments, 
to remove clouds Irom titles to any property which he deems to be subject to 
the lien of his judgments. 

2. Another Action Pending— Whbn not a Bar. 

Where a party holds several judgments he may pursue hls remedy as to each 
in separate courts, and the fact that there is a suit pending in one court in- 
volving substantially the same issues, and depending substantially on the same 
testimony, will not bar another suit in another court. 

S. ESTOPPEL BY j0DGiIBNT. 

A party is not estopped by a judgment rendered in an action to whicli ha 
wàs not a party, although the former suit related to the same property. 

In Equity. ^ 

/. ^. High and Théodore Sheldon, for complainants* 
McCoy do Pratt and N. E. Partridge, for défendants. 
Blodgett, D. J. I am very muoh adverse, although not more so 
than most courts, to thèse purely technical défenses which do not dis- 
cloBe the merits of the party's cause. And, without going further at 
the présent time, I will simply say, with référence to the plea filed by 
the three défendants, Charles Follansbee, Frank H. Follansbee, and 
Frederick G. Tyler, that it strikes me very forcibly — First, that the 
plaintiff in the^e judgments had the right, as it obtained them, to 
proceed by ancillary proceedings in any other court of concurrent 
jurisdiction with the court rendering the judgments to remove clouds 
from titles to any property which it deemed to be subject to the lien 
of its judgments; and that this complainant could, therefore, even 
simultaneously, if it had two judgments in the superior court of Cook 
county against Charles Follansbee, bave proceeded by a bill in equity 
to remove an alleged doud upon the title of this same property, in 
two différent jurisdictions, to enforce the two judgments. Although 
they might bave been of kindred subject-matter, they are not the 
same, but are différent suits. Each judgment makes a separate 
cause of action, and it seems to me that the plaintiff bas a right to 
pursue his remedy as to each judgment in separa,te courts; and the 
fact that there was a suit pending in one court which involved sub- 
stantially the same issues, and would bave to be supported or de- 
feated by substantially the same testimony, would be no bar to corn- 
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mencing another suit in anobher court to be supported or met by the 
sametestimony; in other words, the same questions might belitigated 
if they were not preoisely in regard to the same subject-matter. 

Further than this, the judgments not being rendered at the same 
time, the judgments now before this court not being rendered until 
after those upon which the bill was filed in the state court, I am very 
clear that when the plaintiff obtained its second séries of judgments 
it had the right to go into another forum, if it chose, having jurisdic- 
tion of the subject-matter and of the parties, for the purpose of at- 
taoking any alleged fraudulent conveyances which interfered with or 
were interposed against its rights. 

Moreover, this plea seems to me to be defective in not stating what 
the decree or judgment of the superior court of Cook county waa 
apon the former biU in equity. For aught that appears by the 
plea, complainant may bave gone into court aad asked leave to dis- 
miss, which may bave been granted, apd the défendants may bave 
appealed from that order, as I understand may be done under the prac- 
tice in the statè courts. Défendants should bave shown that there 
was an adjudication upon the merits in the superior court, in order 
to operate as a bar, sincé the appellate court bas nothing but a rcvi- 
sory jurisdiction, and therefore it should be shown that the court of 
original jurisdiction did act or pass upon the merits of the cause. 

I may be wrong in thèse views on first impression, but inasmuch 
as it strikes me that this whole case can be better met than by thèse 
pleas that stand right across the progress of the cause, I shall over- 
rule this plea, with leave to thèse three défendants to set up so much 
of it as they may be advised, in their answer, so that the court may 
then see whether that shall be a bar to this suit or not. 

With référence to the plea of Mrs. Follansbee, I am very clear that 
it contains nothing which can bar complainant from inquiring into 
the whole transaction between herself and her husband. It seems to 
me that there can be no estoppel and no bar by virtue of the suit 
between Mr. and Mrs. Follansbee in the superior court of Cook county. 
It is true that thèse judgments may bave been obtained pendente lite, 
but that makes no différence in my view of the case. Complainant 
in this suit is bound by that decree no more than it would bave been 
by a bargain between the parties. It is bound by no proceeding to 
which it is not a party, and is still at liberty to say that that was a 
voluntary conveyance by Mr. Follansbee to his wife, through Frank 
H. Follansbee and Frederick C. Tyler, and that this is merely a col- 
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orable title, and that the property should be subjected to thèse judg- 
ments. I am so clear.upôn this that I wiU uot allow the défendant 
Mrs. Follansbee to answer this same matter. 

The plèa of Charles Follansbee, Frank H. FoUansbee, and Fred- 
erick C. Tyler -will be overruied, with leave to them to set up the 
matter of theplea in their answer. The plea ôf Mrs. Follansbee will 
be overruled, with leave to auswer the bill upon the merits. 



' United StaïeS «. Clatpool. m: 

District Court, W. V. Missouri, W.D. September Term, 1882, 

1. Cbiminal Law— Op^TKucTiNa Mails— " Kkowinglt and 'Wn.i^m.i.Y." ■ 

In the act of congress deflning the crime of obstructing the passage b^ the 
mail, the terms " kûowingly and willfuUy " are intended tô sigèify ihàt at the 
time of committing the ofiense défendant ùiust hâve known wîEiat he was do- 
. , itjg, and with such knowledge proceeded to conuait the olEçnsç chargeât and 
are used in the statute in coi^tradîstinction to innocent, ignorant, or uninten- 
tibnal. 

2. Same— "Passage OFTHB Mails." 

By the terms " passage of tàe nuùls" are meant the transmission of mail 

matter from the time, the same is deposited in a place design^ted by law or by 

the rules of the post-offlce department up to the time the same is delivered to 

the person to whom it is addressed. ''' 

8. Same — Offense Const^ued. 

Mail matter in the post-offlce, ready for delivery, and tbere for that purpose, 
is on its passage, within the meaning of the law, and to interfère with it so a|i 
to obstruct and retard its delivery is an offense. 

4. Sàme. 

Where a party commits an unprovoked assault ùpon a poatmaster, the neces- 
sary result whereof was an obstruction and retarding of the passage of the 
mail, the law présumes that the défendant intended by his act the resuit which 
foUowed, and the offense is complète ; but it is otherwise if thé act was inde- 
pendent and disconnected from the post-olHce, and matters pertaining thereto. 

5. Bame— Dhtjnkbnkbss ko Excuse for Cbime. 

Drunkenness is no excuse for crime, and in the Instances in which it is re- 
sorted to to blunt moral responsibility, it heightens the culpability of the of- 
fender. 

Indictment for Obstructing the Passage of the Mail. 

Mr. Warner, Dist. Atty., for the United States. 

Mr. Phelps, for défendant. 

Krekel, D. J., (chargingjury.) The Jjost-office départaient, under 
the law, bas established a post-office in the town of Higginsville, in 
Lafayette county, in the western division of the western district of 
Missouri, and John W. Enly has been appointed, and was, on thô 
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twenty-èighth day of August last, postmaster of that office. The m- 
dietment in this case charges that on said day, while Euly, the post- 
master, was in the discharge of his duties as suoh postmaster and in 
his office, the défendant Claypool knowingly and willfuUy obstructed 
and retarded the passage of the mails in his charge, thereby commit- 
ting the offense for which he is upon trial. The terms "knowingly 
and willfuUy," employed in the law and in the indictment, hâve the 
common and usual meaning attached to them, and are intended to 
signify that défendant, Claypool, at the time of committing the of- 
fense charged against him, must hâve known what he was doing, and 
that with such knowledge he proceeded to commit the violations of 
law with which he is charged. The act of congress under which the 
indictment has been drawn reads as follows : 

"Any person wlio shall knowingly and willfuUy obstruct or relard the pas- 
sage of the mail, or any carriage, horse, driver, or carrier carrying the same, 
shall for every such an offense be punishable by a fine of not more than $100." 

The offense hère dehounced is the knowing and willful obstrncting 
of the passage of the mail. I hâve already spoken of the meaning of 
the terms "knowingly and willfuUy," and add by way of further ex- 
planation that they are used in contradistinction to innocent, igno- 
rant, or unintentional ; so that défendant, Claypool, by the acts he did, 
may hâve obstructed and retarded the mail in its passage, yet he is 
not guilty under the law if he did it innocently and without intend- 
ing to do so. There is a distinction between the act of obstructing 
done while in pursdit of a legitimate or innocent object, and being 
done while committing an unlawful act. This distinction has been 
clearly pointed out by the suprême court of the United States in the 
case against one Kirhy, 7 Wall. 482, and I présent it to you in the 
language of Justice Pield, who delivered the opinion of the court : 

" The statute of congress, by its terms, applies only to persons who ' know- 
ingly and willfuUy ' obstruct or retard the passage of the mail or of its car- 
rier; that is, to those who know that the acts performed will hâve that effect, 
and perform them with the intention that such shall be their opération. When 
the acts which create the obstiuction are in themselves unlawful, the inten- 
tion to obstruct will be imputed to their author, although the attainment of 
otlier ends may hâve been its primary object." 

As to this branch of the case, with so clear and pointed exposition 
of the law, you can hâve no difficulty in its application to the facts of 
the case you are to détermine. 

I paEs to the définition of the terms "passage of the mail" and their 
meaning. f he provision of the law as read, found in the revision of 
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the laws of the United States of 1878, are taken from the law of 1825, 
where they are found ia différent connections from those in the Ee- 
vised Statutes. Without stopping to point eut how statutes in their 
construction are sometimes affected by their connection, I instruct 
you that by the terms "passage of the mails" are meant the transmis- 
sion of mail matter from the time the same is deposited in a place 
designated by law or the rules of the post-oCace department up to the 
time the same is delivered to those to whom it is addressed. I in- 
cline to this view because without suoh a construction the mail mat- 
ter in post-offices has but a limited protection by law, and because 
a larger and complète protection is certainly within the spirit of the 
law. The argument of législative intent must yield to the necessity 
of the case, and is anticipated by provisions of law. St. 1878, (Rev. St. 
§ 5600.) Applying this construction of the law, as hère given, to the 
case in hand, you are directed that if you shall find from the évidence 
that the acts done and committed by the défendant, Claypool, ob- 
structed or retarded the receiving or delivery of mail matter at the 
post-office at Higginsville, as charged in the indictment, you may 
find the défendant guilty so far as this branch of the case is con- 
cerned. Mail matter in the Higginsville post-office, (at the time of 
the alleged interférence by Claypool,) ready for delivery, and there for 
that purpose, was on its passage within the meaning of the law, and to 
hâve interfered with it so as to obstruct and retard its delivery is an 
offense. 

It remams to be seen how far an interférence with the postmaster is 
a knowing and willful interférence with the passage of the mail, so 
as to obstruct and retard it. Upon this branch of the case you are 
instructed that if you shall find from the évidence that Enly, the post- 
master, on the afternoon of the twenty-eighth day of August, went from 
the place in the room where the post-office is located to the door for 
the purpose of inviting or inducing the personal encounter whieh then 
followed, he must bear the conséquences; and it makes no différence 
whether he happened to be a postmaster. If the postmaster or his 
postmastership had no connection with the difficulty between him 
(Enly) and Claypool, défendant, but was independent and discon- 
nected from the post-office and matters pertaining thereto, you are 
authorized, on such a conclusion being arrived at by you from the 
testimony, to find the défendant not guilty. But, on the other hand, 
if you shall find from the testimony that Claypool committed an un- 
provoked assault upon Enly, the postmaster, and the necessary resuit 
v.l4,no.3— 9 
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thereôf was an obstruction and retarding of the passage of the majj, 
the law présumes that by his act Claypool intended the resuit -whicTa 
foUowed; and you may> upon arriving at such a conclusion, find the 
défendant guilty. 

Under any view taken of the case, an obstruction or retarding of 
the. mail must hâve been the conséquence of and followed from Clay- 
poors acts. Drunkenness is no excnse for crime, and, in the instances 
in which it is resorted to, to blunt moral responsibility, it heightens the 
culpability of the offender. 



United Btatbs v. Watts. 
( JDiatriet Court, D. Oalifornia. November, 1882.) 

Fugitives fkom Justice— Extradition TreaTt CoNSTRiraiD. 

An extradited fugitive cannpt, under the treaty of 1842 between the United 
States and Great Britain, be held to answer for any other offense than that for 
■which he bas been surrendered. 

HopFMAN, D. J. The prisoner having been arraigned on three in- 
dictments found against him in this court interposed a plea to the 
jurisdiotion of the court to the effect that he had been extradited by 
Great Britain at the request of the United States; that the offenses 
charged in the réquisition, and on which he has been surrendered, 
are other and différent offenses from those alleged in the indictments to 
•which he is now called on to plead ; and that the said last-mentioned 
offenses are not mentioned or enumerated in the treaty between the 
United States and Great Britain; wherefore he says that he cannot and 
ought not to be put on his trial for such offenses, or restrained of his 
liberty, except to answer to the offenses for which he was extradited. 
To this plea the United States demurred. The validity of the claim 
set up on the part of the prisoner dépends on the solution of two ques- 
tions : First. What is the true construction of the tenth article of the 
treaty of 1842 between the United States and Great Britain ? Second. 
How far are the judicial tribunals of the United States and of the 
states required to take cognizance of , and in proper cases give effect 
to, treaty stipulations between our own and foreign goveruments? 

At the outset of the discussion two propositions may be laid down 
as incontrovertible : First. Whatever spéculative views may bave 
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been taten by jurists of America as to the duty of sovereîgn states, 
on grounds of comity or by the laws of nations, to deliver up fugitives 
on the demand of foreign states whose làws they are charged with 
having violated, in the United States it bas long been the established 
rule "neither to grant nor to ask for extradition of criminals, as 
between us and any foreign government, unless in cases for which 
stipulations bave been made by express convention." 6 Op. Atty. 
Gen. 431; Com. v, Hawes, 13 Ky. 697; Holmes' Case, 14 Pet. 593; 
Law. Wheat. Internat. Law, 233. Second. "A treaty is in its nature 
a compact between two nations, not a législative act. It doea not 
generally effect of itself the objeot to be accomplished, except so far 
as its object is infraterritorial, but is earried into exécution by the 
sovereign powers or the respective parties to the instrument. In the 
United States a différent principle is established. Our constitution 
déclares a treaty to be the law of the land. It is consequently to be 
regarded in the courts of justice as équivalent to an act of the légis- 
lature whenever it opérâtes of itself without the aid of any législative 
provision." Poster v. Neilson, 2 Pet. 253, per Chief Justice Marshall. 
"When, therefore, it is provided by treaty that certain acts shall not 
be done, or that certain limitations and restrictions shaU not be dis- 
regarded or exceeded by the contraeting parties, the compact does 
not need to be supplemented by législative or executive action, to 
authorize the courts of justice to décline to override those limitations, 
or to exceed the prescribed restrictions, for the palpable and all-suffi- 
cient reason that to do so would be, not only to violate thé public 
faith, but to transgress the ' suprême law of the land.' " Com. t. 
Hawes, 13 Ky. 702. 

It reaults as a necessary conséquence of the duty imposed on the 
courts to respect and obey the stipulations of a treaty as the suprême 
law of the land, that they are also charged with the duty of deter- . 
mining its meaning and effect, and this duty they must conscientiously 
and firmly perform, even though the construction they feel eompelled 
to give to it should differ from that given to it by the politioal branch 
of the government. 

In the long and able correspondence between Mr. Fish and Lord 
Derby, with référence to the extradition of Winslow, the position 
apparently assumed by the latter at the outset, to the effect that 
the British government might, by act of parliament, modify and in- 
troduce new conditions into an existing treaty with the United States, 
without the assent of the latter, seems to bave been virtually abau- 
doned. The ground finally taken by Lord Derby was that- 
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"The acfc of parliament in question (fchat of 1870) imposed no condition new 
in substance upon tlie tieaty of 1842, inasmuch as tlie true meaning of that 
treaty is that a person accused of a specified crime or speeified crimes shall be 
delivered up to be tried for the crime or crimes of which he is accused, and 
an agreement beLween the two powers that the right of asylum equally valued 
by both shall be withdrawn only in respect of certain specified offenses, im- 
plies as plainly as if it were expressed in distinct words that in respect of the 
offense or offenses laid to his charge, and such offense or offenses only, is the 
right of asylum withdrawn ; and that as a conséquence, independently of the 
aet of 1870, it is the duty of each government to see that the treaty obliga- 
tions in that respect are recognized and observed by the receiving power." 
Lord Derby to Col. Hoffman, June 30, 1876. 

Mr. Fish, on the other hand, contended that the receiving power 
has the right, if so inolined, after having tried the estradited person 
on the charge on which he has been surrendered with a bona fide intent 
and effort to convict him on that one charge, to try him for any other 
oiïense of which he may hâve been guilty. Mr. Fish to Mr. Hoff- 
man, May 22, 1876; Messages & Doc. Dep. State, 1876-77. 

With this important and irrecoûcilable divergence of opinion 
between thèse eminent statesmen the correspondence terminated, and 
the United States for a time declined to make or entertain any de- 
mand for the surrender of fugitives under the treaty. That it has 
since gone into opération is évident; but upon what aajustment, if 
any, of the controverted question the court is not informed. But it 
is understood that the assertion by the district attorney of the right 
and of his purpose to try the prisoner for offenses other than those 
for which he was surrendered, and which are not extradition crimes, 
is not made under express instructions from the government. The 
court, however, must regard him as its représentative, and as acting 
under its authority, and must détermine the questions submitted to it 
as if his action were taken by its express direction. 

There is no reason to suppose that when the treaty was negotiated 
Lord Ashburton or Mr. Webster intended that the rights it conferred, 
or the obligations it imposed, shonld be other than those usually 
considered to resuit from similar agreements for the extradition of 
fugitives from justice. The opinions, therefore, of jurisoonsults and 
writers of eminence on international law may profitably be consulted, 
to ascertain what, in their judgment, are the rights and duties of 
the receiving power to whom a fugitive has been surrendered for trial 
for a specified offense. 

In the mémorable debate in the house of lords on Earl Granville's 
motion for further correspondence respecting extradition, the lord 
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chancellor, în an elaborate défense of the position assumed by Lord 
Derby, reproduces the opinions of the great jurists of the continent 
whom he had consulted. He cites Faelix, Kliut, and Heffter, and a 
case mentioned in Dalloy's Jurisprudence. It is unnecessary to incum- 
ber this opinion by inserting at length the varions citations from those 
authorities contained in the speech of his lordship. It will be suffi- 
cient to state one of the gênerai rules laid down by Faelix "The 
person who is surrendered cannot be prosecuted or condemned except 
for the crime in respect to which his extradition bas been obtained." 
The other authorities are equally explicit. Indeed, there seems, so 
far as I can discover, a common consensus of jurists on the subject. 
See 10 Am. Law Eev. 618, and authorities cited. 

In the circular of the French miuister ai justice of 1841, the 
theory of the French law on the point under considération is laid 
down with great fullness : "The order of extradition, "he says, "states 
the act upon which it is founded, and that act alone should be inves- 
tigated; whence it follows that if during the trial of the crime for 
which extradition bas been granted proofs are discovered of another 
crime, a new demand in extradition must be made." He goes further 
and holds that even if the surrender be made for a crime and also 
for a miedemeanor, the accused can only be put upon his trial for 
the former. After observing that "extradition should uever be 
claimed or granted for trifling offenses," he adds : "Il faut une raison 
puissante pour faire rechercher sur la terre étrangère l'homme quî 
s'est puni par l'éloignement volontaire de sa patrie." 

"Extradition can only be admitted with regard to a person accused 
of an act punishable with severe and dégrading punishment, {peine 
afflictive ou infamante;) that is to say, of a crime other than a political 
crime, and not of a misdemeanor, {délit,) It follows that if extradi- 
tion bas been obtained of a person accused at once of a crime and a 
misdemeanor, he ought not to be put on his trial for the misde- 
meanor." Cited in Clarke, Extrad. c. 11, p. 161. 

This rule would a fortiori apply when it is proposed to try the per- 
son extradited for an offense for which his surrender could not hâve 
been asked and would not hâve been granted. 

It is manifest from the foregoing that the position taken by Lord 
Derby finds abundant support in the opinions of continental jurists, 
and in the praetical interpretion given by France to the rights 
acquired by the extradition of a criminal. 

I now come to the treaty itself. 
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It enumerates seven crimea for which the surrender of the fugi- 
tive may be demanded. It will not be disputed that this enumeration 
is exclusive, and that the fugitive can be demanded for the enumer- 
ated crimes and for none others. No clearer case for the application 
of the fanailiar rule expressio unius est exclusio alterius can easily be 
imagined. But if any doubt be felt on the point it will be dissipated 
by adverting to the language of Président Tyler in his message com- 
municating the treaty to congress : 

" The article on the subject in the proposed treaty is caref uUy conflned to 
such ofEenses as ail mankind agrée to regard as heinous and destructive of 
the Becurity of life and property. In this careful and spécifie enumeration of 
crimes, the object has been to exclude ail political offenses and criminal 
charges arising from wars or intestine commotions. Treason, misprision of 
treason, libels, désertions from military service, and other ofEenses of a similar 
character are excluded." 

It is true that the treaty does not in terms prohibit the trial of the 
surrendered fugitive for crimes other than those mentioned in the 
treaty. "But, [as is well said by the suprême court of Kentucky in 
Com. V. Hawes,'] if the prohibition can be fairly implied from the lan- 
guage and gênerai scope of the treaty, considered in connection with 
the purposes the contracting parties had in view, and the nature 
of the subject about which they were treating, it is entitled to like 
respect and will be as sacredly observed as though it were expressed 
in clear and unambiguous terms." 13 Ky. 704. 

To what end this careful and exclusive enumeration of offenses, if, 
after surrender for any one of them, the person may be tried for other 
offenses not included in the enumeration ? And what, on such a con- 
struction, becomes of the guaranty and safeguard relied on by Président 
Tyler ? Can it be supposed that the eminent persons by whom the 
treaty was negotiated in effect said to eaoh other: "You shall not de- 
mand nor will we surrender a fugitive except for the enumerated 
offenses; but if you can make out a prima fade case against him for 
an extradition crime, you may, after trying him for that crime and 
after an acquittai, which may show that he never should hâve been 
demanded or surrendered, try him for any other offense he may hâve 
committed?" 

Nor is it easy to see how the surrendered person is protected from 
trial for a political offense, if this construction of the treaty be ad- 
mitted. If he can be tried without violating the letter or spirit of 
the treaty for any non-enumerated offense, why not for a political 
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offense? It has been said that public sentiment in Great Britain and 
the United States would render such a proceeding impossible. Bat 
Président Tyler rested the guaranties of immunity to political ref ugees 
on something more stable and reliable than the prevailing public 
sentiment of either country. He evidently thought that they were to 
be implied from the treaty itself. 

It has been urged that the right of asylum for political offenders is 
80 universally recognized as sacred and inviolable that an infringe- 
ment of it was, like a parricide at Athens, not to be treated as pos- 
sible. But jurists of the same country are not always agreed as to 
what constitutes a political offense. Nor on a question so often diffi- 
cult and délicate oan it be expected that two governments will always 
be of one mind. If, then, the right of the receiving power to try the 
Burrendered person for any offense of which he may bave been guilty 
(having first tried him honafideîox the extradition offense) be admit- 
ted, it might well happen that the receiving power might in perfect 
good faith hold the prisoner to answer for an offense which the sur- 
rendering power would consider strictly political in its oharacter. 
But the treaty is explicit that the surrendering power is the sole and 
final judge, not only of the adequacy of the proofs Bubmitted on a 
demand for a surrender, but of the question whether the facts proved 
oonstitute an extradition offense under its laws, and especially whether 
under those laws the offense is political in its character. On the con- 
struction contended for this right would practically be denied, and 
the immunity of political offenders so jealously maintained and care- 
fully guarded by both the contracting parties might thus effectually 
be destroyed. 

The législation of both Great Britain and the United States appears 
to hâve given a practical construction to the treaty in accordance with 
the views I am attempting to maintain. The British act of Parlia- 
ment of 1843, which was passed to carry into effeet the treaty of the 
preceding year, provides (section 3) that "upon the oertificate of a 
justice of the peace," etc., "it shall be lawful for one of Her Majesty's 
principal secretaries of state, * • • by warrant, under his hand 
and seal, to order the person so committed to be delivered to such 
person or persons as shall be authorized, in the name of the United 
States, to receive the person so committed, and to convey such per- 
son to the territories of the United States to he tried for the crime of 
which euch person shaU he so accused. " The words "and for that crime 
aloue," or "for uone other," are not, it is tme, found in the act, but 
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the motive and object of the surrender are so explicitly stated tha j 
the statute, on every principle of fair and rational interprétation, 
should be construed as if those or équivalent words had been inserted. 
The language of our own act of congress of 1848 is identioal with that 
of the British act. It directs the person so committed to be deliv- 
ered, etc., "to be tricd for the crime of which such person shall be so 
accused." 

The same xanguage is used in the warrant under which the fugi- 
tive is surrendered. But if, by a fair construction of the treaty, the 
extradited person, after being tried for the offense of which he has 
been "so accused, " may be tried for any other offense, neither the 
law nor the warrant express the whole object of the surrender. Will 
it be ccntended that any secretary of state would venture, under the 
act, to issue a warrant directing the surrender of the fugitive to be 
tried for the offense of which has been accused, and, after such trial, 
to be tried for any other offense which may be charged against him ? 
To put this question is to answer it. 

I will now briefly advert to the authorities. The first to which I 
shall refer is the case of Com. v. Hawes, already frequently cited in 
this opinion, and the able, conclusive judgment in which I hâve freely 
availed myself of, without, 1 fear, adding much to its force. The 
prisoner had been surrendered by the authorities of the dominion of 
Canada for the crime of forgery. On this charge he had been tried 
and acquitted. He was then required to plead to an indictment for 
embezzlement. The court refused to try him for that offense, and 
directed his discharge. The ruling of the court was unanimously 
affirmed on appeal by the court of appeals of Kentucky. It will be 
noted that this décision was rendered in April, 1878, long subsequently 
to the correspondence between Mr. Fish and Lord Derby, and with 
f ull knowledge of the décisions in Caldwell's Case, and Lawrence' s Case, 
hereafter to be noticed. It will also be observed that in this case a 
state court declined jurisdiction of an offense committed within the 
territory of a state. The court holds : (1) That the trial of extra- 
dited criminals for crimes other than those named in the treaty and in 
the warrant of extradition is not prohibited in terms by the treaty of 
1842 ; but such prohibition is clearly implied from the language and 
gênerai scope of the treaty, and this prohibition should be as sacredly 
observed as though it were expressed in clear and unambiguous lan- 
guage. (2) The right of one government to demand and reçoive from 
another the custody of an offender who has sought an asylum upon 
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îts Boil, dépends upon the existence of treatj' stipulations between tîiem, 
and in ail cases is derived from, and is measured and restricted by, the pro' 
visions, express or impiied, of the treaty. 

The same conclusion was reached by the suprême court of New 
York in the case of Adriance v. Lagrave, 1 Hun, 689. The court holds 
tbat— 

" When the défendant was extradited it was for the purpose of answei-ing 
the crime mentîoned in the proceedings taken against hiiii, and for no other 
purpose whatsoever. As to ail other matters, being absolutely beyond the 
reach of the laws of tliis state, he was absolutely entitled to his freedom. He 
was extnidited for a single spécial purpose, tliat of being tried for the crime 
for tlie commission of which he was removed from the protection of the laws 
of France. Beyond that, he was entitled to the protection of those laws so 
far as his personal liberty would hâve been secured by them in case no removal 
of his person had been made. In the language of the treaty, he was deliv- 
ered "up to justice" because he was accused of one of the crimes which it enu- 
merated, and it was impiied in his surrender that he should be at liberty to 
return again to France when the purposes of justice had been performed in 
the charge made against him. ïhe nature of the treaty, as well as good faith 
with the foreign power enteringinto it, will permit no other construction." 

The prisoner was in this case diseharged from arrest on civil process. 
This judgment was reversed by the court of appeals in 69 N. Y. 110, 
but not upon any claim that on the principles of international law 
or by the terms of the treaty a prosecution for an offense other than 
the offense for which surrender bas been made was permissible. On 
the contrary, the immunity claimed is pronouncèd by the court "emi- 
nently just in principle." The décision turned upon the supposed in- 
ability of the court to interfère. After referring to the British act of 
1870, the court observes : 

" Congvess doiibtless has power to pass an act similar to the English act 
referred to, as tlie whole subject is conlided to the fédéral government. It 
has exercised this power by passing an act to protect fugitive criminals from 
lawless violence." 15 St, at Large, 337. ''That thèse provisions ought to be 
extended to protection, from, otlim- prosemtions or détentions I do not doubt; 
but until this is done by the law-making power by treaty or statute, we feel 
constraiiied to hold that the courts cannot interfère." 

The question whether the treaty did not contain by necessary im- 
plication a prohibition against the prosecution of the offender for any 
other crime than that for which he is surrendered does not seem to 
hâve been considered by the court, and much reliance is placed on 
the supposed interprétation of the treaty by the law ofiQcers of the 
crown in Burley's Case — a case so frequently mentioned in the cor- 
respondence between Mr. Fish and Lord Derby. The décision of tha 
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Sûurt of appeàls was reudered in 1874, long prior to the protracted 
and exhaustive discussion of the whole question in that correspond- 
ance and the debates in the h ou se of lords. It may be added that two 
judges, one of whom was Mr. Justice Folgeb, the présent secretary 
of the treasury, dissented. 

The Case of Caldwell, 8 Blatchf. 131, upon the authority of which 
the subséquent Case of Lawrence was decided by the same judge, ap- 
pears to hâve been treated by him as a question, not of jurisdiction, 
but of privilège from arrest. The provisions of the treaty, and the 
question considered by the Kentucky court as to prohibitions im- 
pliedly contained in it, do not appear to hâve been considered, nor is 
any référence made to the rules of international law, the opinions of 
foreign jurists, or the practice of civilized nations. The opinion 
seems to proceed on the erroneous supposition that Great Britain had 
definitely acquieseed in the construction contended for ; and the Case 
of HeUbroun, so fully explained in subséquent discussions, is cited as 
a précèdent, if not an authority. The décision, it maybe added, was 
rendered in 1871, five years before the Case of Winslow arose. With 
the greatest respect for the eminent judge who decided this case, I am 
(iompelled to dissent from bis conclusions. 

The suggestion of the learned attorney gênerai, in his opinion on the 
Case of Lawrence, that it was intended at least by Mr. Webster, by whom 
the treaty was probably drawn, to extend the practice with which he 
was familiar in cases, of surrender of fugitives from justice between 
the states to cases of fugitives escaping into Canada, admits of an 
obvions answer. The states of this Union do not occupy towards 
fach other the relation of foreign states, in the sensé in which that 
term is applied to Great Britain or France. AU the citizens of the 
states are citizens of the United States. Theyare in no sensé aliens 
to each other. The distribution of powers between the states and the 
fédéral government requires that offenses against statelaws should be 
proseeuted within the jurisdiction, the laws of which hâve been vio- 
lated, but no right of asylum is gained by flight into another state. 
If the offender has violated the laws of the United States, he may be 
arrested without réquisition or extradition wherever found within the 
limits of the Union. 

The act of congress passed to carry into effect the constitutional 
provision for surrender of fugitives between the states, enacts that 
upon the demand of the executive authority of any state or territory, 
for the surrender of any fugitive from justice, and on the production 
of an indictment found, or an afiSdavit made before a magistrate of 
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any state or territory charging the person demanded "mth treason, 
felony, or other crime, certified as authentio by the governor or chief 
magistrats of the state or territory from whence the person so charged 
bas fled, it shall be the duty of the executive authority of the state or 
territory to -wbich such person bas fled to cause him to be arrested," 
etc. Under this statute it bas been held tbat no inquiry into the prob- 
able guilt of the fugitive can be made. The only iuquiry is -whether 
the warrant on which he is arrested states that the fugitive bas been 
demanded by the executive of the state from which he is alleged to 
bave fled, and that a copy of the indictment, or an affidavit charg- 
ing him with having committed "treason, felony, or other crime," 
certified by the executive demanding him as authentio, bas been pre- 
sented. Whatever the statutes of the demanding state make indiot- 
able is a crime within the constitution and law of congress on the sob- 
ject. In the Matter of Clark, 9 Wend. 213. As the fugitive may be 
demanded for any crime, and as the surrendering state bas no power 
to inquire into his probable guilt, or whether the crime for which he 
is demanded is made such by its own laws, it follows that when sur- 
rendered he may be tried for any crime he may bave committed. 
But that fact lends no countenance whatever to a similar claim on 
the part of the receiving power under an extradition treaty with a for- 
eign nation. 

It remains to be determined whether the immunity from prosecu- 
tion for crimes other than tbat for which the fugitive bas been sur- 
rendered can be enforced by the court, or only by the intervention of 
the political branch- of the government. This point bas already been 
incidentally considered. If I am rightin supposing, with the court 
of appeals of Kentucky, that the treaty, by necessary implica- 
tion, probibits the trial of the offender for any offense but that for 
which he bas been extradited, the question is answered. The treaty 
is "the suprême law of the land," and as binding on the courts as a 
statutory enactment. If it contained an express prohibition the court 
would, beyond doubt, be deprived of jurisdiction. If by a just and 
reasonable interprétation the prohibition must be implied, the same 
resuit follows. 

It may be added that, assumîng tbat the receiving power has no 
right to try the fugitive except for the offense for whifch he has been 
surrendered, the immunity so guarantied is a right of the prisoner, 
and can be far more surely and conveniently asserted before the 
courts than by diplomatie intervention. The wealthy and influen- 
tial criminal might generally be ablo to eecure the interposition of 
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the surrendering govemment for his protection. But the poor and 
obscure offender might bave no means of drawing the attention of that 
govemment to bis case. It would be inconvénient, if not impossible, 
for the ambassador of the surrendering power to keep his eye on 
every case of an extradited fugitive with a view of interposing in 
case he should be put to trial for any other crime than that for which 
he was surrendered. If the protection of the fugitive be left solely to 
the political or executive power, the attempt to afford it would in the 
United States be attended by peculiar difficulties. 

In cases where the extradition bas been obtained for an offense 
against the laws of the United States the président could easily in- 
terfère, by directing the distiict attorney to abandon the prosecution. 
But when the criminal has been surrendered for an offense against 
the laws of a state, (as most frequently happens,) neither he nor the 
governor of the state has any sucb power. The latter may pardon, 
but be cannot control the district attorney or the court. In his cor- 
respondence with Lord Derby, Mr, Fish declared bis inability to give 
the assurance demanded by the latter. If, therefore, the immunity 
of the fugitive cannot be enforced by the courts, it can in the United 
States be effectively secured only by an amendment to the treaty or 
by an act of congress, as suggested by the court of appeals of New 
York in the case beretofore cited. But this, for the reasons I bave 
given, I believe to be unneeessary. 

The only question presented for décision in tne présent case îs 
whether a surrendered fugitive may be tried for an offense other than 
an "extradition crime." The principles attempted to be maintained, 
and the authorities cited, prohibit his trial for any other offense than 
that for which he has been surrendered. This prohibition, if rigor- 
ously appliad, might often defeat justice. If, for exaraple, the surren- 
der be for an attempt to commit murder, and after surrender the 
person assaulted sbould die, or if (supposing larceny to be an extra- 
dition crime) the fugitive should be surrendered for robbery or bur- 
glary, and on examination of the proofs they should be found insufii- 
cient to show the force in the one.case, and the effraction of the 
premises in the other; or if he should be surrendered for larceny and 
the offense should turn out to be embez^lement.or vice versa, — in thèse 
and similar cases the application ôf the rule would work a failure of 
justice. But it would not be difficult to provide for them by new 
treaty stipulations. It might be agreed that the extradited offender 
should be tried for the crime for which he has been surrendered, or 
for some other extradition crime based on the same facts or growing 
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out of the same transaction. In thia or some other way the states- 
men of the two countries, whose interests and objecta in this matter 
are identical, could surely deviae means which, while the right of 
asylum would be sufficiently proteated, would at the same time pre- 
vent that right from being bo used as to afford immunity for crime. , 
Demurrer overruled. 



HiLKS and others v. Case, Eeceiver, etc. 
{Circuit Court, B. D. Wiseormn, Deceoiber, 1880.) 

1. Eailroad Company— Default in Paymtsnt oi- Mortgagb Dbbt. 

No relation of principal and agent, either in law or equity, is implied from 

the more fact that the railroad Company continues to operateits road after de- 

■ fault in payracnt of the mortgage deht, nor from the further fact that the 

bondholders did not take possession aller such default, nor from both facts 

combined. 

2. Same— Receivbr— Priobitt or Claim to Nkt Eabnings. 

A cause of action against a railroad Company for damages for the destruction 
of property alongthe line of itg road, by fire escaping from defective locomo- 
tives, is in no proper sensé to bç considered such a claim a,s to constitnte part 
of the operating expenses of the road, and is wholly unlike daims for sup- 
plies, new equipment, right of way, and new construction, or any claim falling 
legitimately under the head of operating expenses, which are sometimes pr- 
dered paid from the net carninga in the hands of a receiver, as presenting equi- 
ties superior to those of the bond-holders. 

George H. Noyés and G. C. Prenfîàs, for petitioners. 

E. C. é W. G. Larned and T. G. Case, for receiver. 

Dyer, D. J. The petitioners àbove named hâve presented pétitions 
for the allowance of claims to a large amount against the receiver of 
the Green Bay & Minnesota Railroad, who is operating the road 
under the direction of this court, pending the foreolosure of certain 
mortgages upon the property, which demanda are for loss and dam-, 
âges claimed to ha.ve been sustained by the petitioners in the destruc- 
tion of timber and cranberry marsh, along the Une of the road, by fire 
alleged to hâve been set by sparks escaping from détective locomo- 
tives. By suitable and separate allégations it is charged that the 
fires which caused the damage occurred on différent days, in différent 
years, and it is thûs made to appéar, in each of the^ pétitions, that 
one of thèse fires occurred on the seventh day of September, 1877, 
which was more than four months before a foreclosure of the mort- 
gagé in suit was commenced, and before a receiver was . appoinieJ.: 
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To such parts of the pétitions as thus, allège, as causes against the 
receiver, loss and damage by fire while the road was being operated 
by the railroad company, and before it passed into his hands, the re- 
ceiver haa demurred, and the démarrer raises the question whether such 
claims can be allowed or entertained against him or the property 
which he has in charge for the bondholders, or against any party 
other than the railroad company, by whose négligence it is alleged 
the loss and damage were occasioned. 

In Hale'v. Frost, 99, U. S. 389, it was held that the net earnings of 
a railroad, while it is in the possession of a receiver appointed by the 
court, may be applied to the payment of claims having superior equi- 
ties to those of the bondholders. To sustain the claims in question, 
it is therefore necessary that some equity be found in favor of the 
petitioners, and superior to that of the bondholders, upon which to 
base their allowance; and the supposed equity ia that the fire in 
question occurred after default on the part of the railroad company in 
payment of the mortgage debt or interest ; that thereafter the com- 
pany operated the road as the agent or trustée in equity of the bond- 
holders, and that the alleged liability sought to be enforced in the 
présent proceeding arose from such opération of the road, and as an 
incident thereto; that therefore it maj^ be put under the head of 
operating expenses, and so acquire rank as a claim enforceable against 
the earnings of the rOad in the hands of the receiver. There is some 
plausibility in the argument, but it is unsound. No relation of prin- 
cipal and agent, either in law or equity, can be implied from the mère 
fact that the railroad company continued to operate the road after it 
was in default in payment of the mortgage debt, nor from the further 
fact that the bondholders did not take possession of the property after 
such default, nor from both faots combined. The mortgages gave 
to the mortgagees the right to take possession after default, but they 
were not obliged to do so, nor was it necessary that they should take 
possession in order to avoid such a liability as is hère claimed. The 
railroad company was operating the road when the aUeged loss and 
damage occurred. The négligence of the company, if there was nég- 
ligence at ail, occasioned the loss. For that négligence it alone was 
responsible. To sustain the position taken by the petitioners it must 
be held that the bondholders at least impliedly assumed liability for 
the négligence of the railroad company, and that by opération of law 
this mortgage seoarity was subordinated to claims of the character of 
thèse. I cànnot so hold. The alleged cause of action accrued after 
the company ha d given mortgages upon ail its property, which were 
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tlieu subsisting liens, and before the recôivér XVas appoînted. It 
can make no différence that they acorued after the company was 
in default of payment of interest on its bonds. The road was 
still being operated by the company, and whatever liability exiôted 
must bave been one against the company alone. In no just or 
proper sensé could such claims as thèse be oonsidered as part of the 
operating expensea upon whieh the petitionera could assert a righl 
prior to that of the mortgagees. Théy are whoUy unlike claims for 
supplies, new equipment, right of way, and new construction, or an^^ 
claim f alling legitimately under the head of operating expensea, whieh 
the court sometimes orders paid from net earnings in the hands of a 
receiver, as presenting equities superior to those of bondholders. 

If such claims as are hère in question could be allowed, there would 
seem hardly to be a limit to the allowance of demands whieh it might 
be as forcibly argued were superior in their equities to those of the 
sécured creditors, but whieh could not be allowed upon any sound 
principle of equity, nor without substantially impairing, and perhaps 
destroying, an otherwise valuable security. 

The demurrerto such parts of tlie pétition as state causes of action 
against the railroad company, accruing prior to the appointmeut of 
the receiver, is sustained. , . 



HiGGiE and others v. American LtoYDS. 

(District Court, N, D. Illinois. November 5, 1882.) 

1. MAiimi! iNsunANCE— Représentations— As Patit op Contract. 

A positive représentation as to a material fact is as essentially a part of the 
contract as a warranty, and must be substantially true, or if untrue it will 
operate as a roleasc of the obligor thereunder. 

2. Marine Risk— Poijct, whbn Void. 

On a voyage policy of insurance whereby the underwriters assumed to insure 
the freight list of a vessel " lost or not lost " for a voyage at aea, the condition 
of a vessel in respect to her seaworthiness, at the time of the commencement of 
the risk, is a maierial part of the contract, and a misrepresentation in this re- 
spect will reuder the policy void. 

3. Same — Warranta— Seawokthinkss. 

There is an implied warranty of seaworthinesa at the time of the inception of 
the risk in case of à marine insurance, and where a vessel encountered no ex- 
traordinary péril, and no gale or storra whieh woùld hâve imperiled a stanch, 
strong vessel, and she rolled heavily upon the waves produced merely by trado 
winds, and leaked badly, her unseaworthiness at the commencement of the 
voyage will be presumed, ànd unless rebutted by évidence the contract of in- 
surance is void. 
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4. Same— EsTOPPEi, BT Rbcbipt of Phemiitm. 

Where the loss had occurred before respondent becarae aware of the f aot ol 
unseaworthiness at the time of the inception of the risk, or of the misrepresen- 
tation as to the rating of the vessel, the faot of their not returning or ofitering 
to return the premiums paid iintil the hearing of the case will not estop re- 
spondent to deny tho validity of the policy. 

Eobert Rae, for libelanta. 

David Fales and C. E. Kremer, for respondent. 

Blodgett, D. J. This is a libel on a contract of insurance made 
by the respondent with the libelants as owners of the schooner 
G. G. Cooper, whereby respondent insured the freight list of the 
schooner for a voyage from Las Palmas, in the Canary islands, to 
Eio Janeiro, Brazil, in thesum of $1,800 ; the certiflcate of insurance 
bearing date July 8, 1879, and having been issued from the office of 
the agent of the respondent in the city of Chicago on the application 
of the owners of the schooner. 

Two défenses are urged by the respondent to the claima of the 
libelants: First,tha.i the vessel whose freight list was so insured was 
not seaworthy at the time of the commencement of the risk ; second., 
that the policy of insurance was obtained upon false représentations 
as to the rating and classification of the schooner for insurance pur- 
poses by the "American Lloyds." 

It appears, from the proof in the case, that the schooner in ques- 
tion was built upon the waters of Lake Erie in the year 1863; that 
she was about 310 tons burden, and what was known as a "canal 
vessel, " — that is, a vessel narrow enough to pass through the Welland 
canal ; that in the season of 1878 she was taken through the canals 
to Montréal, and there inspected by the agents of the "American 
Lloyds," and classed for insurance purposes A IJ. During the lat- 
ter part of the year 1878 she made a voyage from the St. Lawrence 
river to Falmouth, England, with a cargo of deals, encountered much 
rough weather, and arrived at Falmouth considerably out of repair. 
From her arrivai at Falmouth the American Lloyds reported the cer- 
tificate of classification given by that society as suspended, At Fal- 
mouth she took on a cargo of coal for Gibraltar, and on her voyage 
through the Bay of Biscay met with such disaster from rough weather 
that she was obliged to put into the port of Cadiz, Spain, in a dis- 
mantled and wrecked condition, where she was surveyed and exam- 
ined under direction of the American consul at that port and con- 
demned to be sold as unseaworthy. At the offer of sale made in 
pursuance of this condemnation no bidders appeared and no sale was 
eflfected. 
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One of her owners shortly after arrived at Cadiz, and, under the 
instructions or advice of the American consul at that port, proceeded 
to repair the vessel, and during the winter placed such repairs upon 
her as he was advised entitled her to be restored to her former rating, 
and a certificate to the eflfect that she had been restored was in- 
dorsed upon the original certificate of classification given by the 
American Lloyds in July, 1878, by a Mr. Benjamin G. Haynes, who 
was represented as the agent of the American Lloyds at Cadiz. Some 
time during the month of March the schooner took on board a cargo 
ot about 445 tons of sait, to be transported from Cadiz to the port of 
Hio Janeiro, Brazil. She also had on board, besides her crew, about 
twenty passengers for Eio Janeiro. She sailed from Cadiz upon her 
voyage to Eio Janerio about April 17, 1879, made the port of Tan- 
giers, Morocco, where she remained a few days, and, proeeeding on 
her voyage, arrived at Las Palmas, in the Canary islands, about 
the nineteenth of May. From this point her master addressed a 
letter to W. P. Higgie, one of her owners in this city, which was re- 
ceived hère in due course of mail, stating that he would sail from 
Las Palmas in continuation of his voyage on the twenty-first of May, 
and on that day he did set sail in prosecution of his voyage from 
Las Palmas, and shortly after leaving that port encountered a heavy 
sea, causing the vessel to roU badly, and during the night of the 21st 
and the morning of the 22d the vessel was found to be leaking to 
such an extent that the master, at the instance of his crew and pas- 
sengers, deemed it best to make a port of safety, and accordingly put 
in at the port of- Santa Cruz, in the island of Teneriffe, distant from 
Las Palmas only about 64 miles, where she arrived on the aftemoon 
of the 22d. Soon after the arrivai at the latter port, the second mate 
and some of the seamen made complaint to the American consul 
résident there that the schooner was unseaworthy and unfit to con- 
tinue her voyage, and a survey was ordered by the consul, which 
resulted in a report from the surveyors to the effect that the vessel 
was wholly unseaworthy, and unfit to pursue and complète her voyage, 
and such proceedings were taken by the consul that the vessel was 
condemned and ordered to be sold, and she subsequently was sold in 
the port of Santa Cruz, Teneriffe, under the order of condamnation, 
and her voyage to Eio Janeiro was thereby broken up. The captain 
not being able to obtain another vessel in which to transport her 
cargo to the port of destination, the sait was stored, under the direc- 
tion of the consul at Santa Cruz, and no freight was earned thereon. 
v.l4,uo.3— 10 
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On or before July Sth, and af ter the receipt of the letter from tlie 
master, dated at Las Palmas, W. F. Higgie, one of the libelants re- 
siding hère, applied to the agency of the respondent in this city for 
Insurance of $1,800 upon the freight list of the schooner. The agent 
had in some way become advised of the fact that the schooner had been 
condemned the winter before at Cadiz, and disrated by the American 
Lloyds, but he was informed by Mr. Higgie that he had, under the 
instructions of the American consul at Cadiz, put such repairs on the 
vessel that she had been fuUy restored to her rating, and was then 
rated A 1^ by the American Lloyds. 

Considérable testimony has been put into the record bearing upon 
the question of the condition of the vessel at the time she left the har- 
bor of Cadiz, the testimony on the part of the libelants tending to show 
that she received repairs to the extent of over $6,000, and that after 
she had been so repaired the indorsement was made upon her cer- 
tiâcate of classiâcation, which had been given her in Montréal, stat- 
ing that she had been restored to her former rating. 

This being a voyage policy whereby the underwriters assumed to 
insure the freight list of thia vessel, "lost or not lost," for the voyage 
from Las Palmas to Eio Janeiro, the condition of the vessel in respect 
to seaworthiness at the time she left Las Palmas, which was the time 
the risk commenced, becomes a material matter of inquiry. 

The défense insists that she was unseaworthy at the time she left 
the port of Las Palmas, and in support of this assumption has pro- 
duced the testimony of the surveyors by whom she was examined and 
condemned at Santa Cruz, from whose testimony it-appears that her 
timbers were found to be badly rotted, her butts sprung, and her con- 
dition such that she would not hold her caulking nor fastenings, and 
could not be made séaworthy by ordinary repairs. It is therefore con- 
tended by respondent that the condition in which the vessel was found 
when examined at Santa Cruz is substantially the condition in which 
she left Las Palmas, she having been out only one daybetween Las Pal- 
mas and Santa Cruz, and not having eneountered any very severe stom. 
The testimony of the master of the vessel does not, I think, justify the 
conclusion that the storm was of a very severe eharaoter. He says, in 
answer to the forty-ninth question, on his direct examination : "After 
we left Las Palmas she eneountered heavy weather. There is a trade- 
-wind down there which makes a very heavy sea; they shook her up 
pretty lively ; she rolled very heavy ; first one way under, and then the 
other way under." In answer to the fifty-first interrogatory he says : 
"We had to reef sails and shorten things down. Between midnight 
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and mornîng, fôund she was making more water than nsual; at day- 
light "was making water very badly, — so much so it was thought best to 
make a port of aafety, and find out whether we could do anything 
to stop the leaka." He also says: "While in the roads at Santa 
Cruz she did not seem to make so much water as while at sea ; f ound 
some leaks above the water which we stopped by caulking. Af ter the 
recaulking everything was ail right, and I was willing to proeeed on 
my voyage." 

Il clearly appears.from the testimony of the master thathe did not 
think the vessel unseaworthy when she arrived at Santa Cruz, and 
that he did not think her condition very much changed after she ar- 
rived there from what it was when she left Las Palmas, nor did he 
think she had encountered such a péril of the sea as to disable her 
and make her ùnfit to perforai the voyage; while it most manifestly 
appears from the testimony of the surveyors, who seem to hâve bee» 
oandid and impartial men, one being the master of an English bark, 
another the master of a Norwegian bark which happened to be in 
the port of Santa Cruz at the time, and the other a ship carpenter 
residing at Santa Cruz, that the condition of the vessel's timbers was 
such from rottenness that she was not fit to complète the contem- 
plated voyage; and I cannot, in the light of the testimony in the 
case, conaidering the history, âge, and build of the vessel, believethat 
she was in a sOund and seaworthy condition at the time she com- 
menced this voyage; that is, at the time she left Las Falmas for Bio 
Janeiro. It seeins very clear to me that if her timbers had been sound 
she could hâve been readily repaired from any damage she sustained 
on the night of the 21st, between Las Palmas and Santa Cruz, so as to 
bave proceeded without danger npon her voyage; but it is probable 
that the rolling which she encountered did develop the inhérent rot- 
tenness to such an extent as to cause her to leak, and to cause alarm 
among her seamen and passengers, who demanded the survey which 
resulted in her condemnation. 

In Gort V. Washington Im. Co. 2 Wash. C. 0. 875, it is said: 

"If a vessel, after the commencement of her voyage, becomes unfit to pros- 
ecute it, and ha» been exposed to no extraordinary péril of the sea, this may 
raise so strong a presumption of unseawortbiness at her departure as to rs- 
quire strong évidence to repel the conclusion." 

Ând I mnst say that I do not think the libelants' testimony over> 
oomes this presumption. There was no extraordinary péril encoun- 
tered; the vessel rolled heavily upoa the waves produced l>j the trade- 
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winda. There waa no gale, no etorm suoh as wonld îiave împerîled 
a staunch, strong vessel. Assuming it to be a well-settled rule of in- 
Burance law that thére is an implied warranty of seaworthiness at the 
time of the inception of the risk, — which position is fuUy sustained by 
the following authorities, and many others which might be cited; 
1 Parlons, Mar. Ins. 367; Phil. Mar. Ins. 378; Hazard v. Ins. Go. 8 
Pet. 578; McLanahan v. Ins. Go. 1 Pet. 170,-1 must hold that this 
warranty was broken by reason of the unseaworthiness of the vessel 
at the time the voyage commenced, and the risk never attached, and 
the policy is therefore void. If the vessel was not seaworthy at the 
commencement of the voyage, then this contract of insurance never 
became binding upon the underwriters, becausethe contract was made 
upon the implied warranty of seaworthiness. 

- The proof also shows quite satisfactorily that this policy was issued 
upon représentations made to the agent of the underwriters that the 
schooner was, at that time, classed A 1|^ in the American Lloyds, and 
that this policy would not bave been issued but for this représentation ; 
the American Lloyds being an association whose business is to in- 
spect and classify vessels for insurance purposes, and this respond- 
ent as well as most underwriters of océan risks adopting the ratàng 
or classification of the American Lloyds for the purposes of their 
business. 

It appears from the proof that, after this vessel met with her dis- 
asters in her voyages between Montréal and Falmouth, she was dis- 
rated and reported as such in the books of the American Lloyds. I 
bave no doubt, however, from the proof that Mr. Higgie, the owner, 
was informed by the American consul at Cadiz that Benjamin G. 
Haines was the agent of the American Lloyds, and that Higgie in 
good faith supposed, from the indorsement made upon her oertificate 
of classification by him, that she had been. fully restored to her rating 
in the American Lloyds. 

The proof, however, is oonclusive to my mind that Mr. Haines 
was not the a^enf of thé AmericâU Lloyds at Cadiz, and had no 
authority for or on behalf of that association to give this vessel a 
rating or classification, or to restore her to the classification from 
wliich she had been suspended ; and while there is no proof going 
to show there was any intentional fraud on the part of the ownei 
of this. vessel in making the représentation to the insurance oom- 
pany'that she had been restored to her rata, yet there is no douH 
in my mind that he would not hâve obtained this polioy but 
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for the représentations that tbis restoration had been made by an 
îigent of tlie American Lloyds, and that the agents of the respondent 
acted upon the belief that she had been so restored, while the con- 
trary was true. This undoubtedly is such a misstatement in regard 
to a material fact touching this risk as makes this contraot void 
between the parties. "A positive représentation as to a material 
fact is as essentially a part of the contraot as a warranty, and must 
be substantially true; and, if untrue, releases the insurer." Hazard 
V. Ins. Co. 8 Pet. 578; Sawyer v. Ina. Co. 6 Gray, 221; Curry v. 
Ins. Co. 10 Pick. 535; Wilher v. Ins. Co. 10 Cush. 446; Kimhall v. 
Ins. Co. 9 Allen, 540; Campbell v. Ins. Co. 98 Mass. 381, 

It is a noticeable and somewhat suggestive fact in connection with 
this braneh of the case that the testimony of neither the consul at 
Cadiz nor Haines has been taken by the libelants for the purpose of 
showing upon what authority they made this statement to Capt._ 
Higgie to which he has testified. I think the fair presumption from 
the absence of their testimony is that it wonld not hâve benefited 
the libelants' case. I must, therefore, concludo — First, that the 
the policy never attached to this freight list, by reason of the breach 
of the warranty of seaworthiness of the vessel ; and, second, that the 
policy was issued by reason of such a misstatement as to the facts in 
regard to the elassfication and rating of the vessel as make it void 
against the respondents. 

There was, however, no offer to return the premiums received for 
this policy by respondent until the hearing of the case, when the 
premiiim was paid into court for the beneât of respondent; and it 
is insieted on the part of libelants that by retaining the premium 
after notice of the loss respondent has estopped itself from claim- 
ing that the policy was void by reTason of the breach of the im- 
plied warranty of seaworthiness, or by reason of having obtained 
the insuraiace upon a misstatement of facts., ;But the loss had 
occurred before respondent became aware of the fact of unseaworthi- 
ness at the time of the inception of the risk, or of the misrepresen- 
tation as to the facts of rating. If, before the Icys occurred, respond- 
ent had become aware pf the breach of warranty, or that the 
policy wa^ obtained by misrepresentation, and still retained the 
preminm, the doctrine of estoppel i» pais jnight hâve been, perhaps, 
properly inyoked, but no injury has corne to libelants by the failure 
to return this premium since the loss accrued, ,nor hâve they been 
induced to do any act which they would not hâve done if the premium 
had been returned or offered to them; 3,nd I hâve no doubt that it 
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liaving now been paid into court for the libelants, this objection will 
not avail the libelants. 

The order will be tbat the money paid into court be paid to the 
libelants, and the libel dismissed, with costs against libelants. 



IsoN City Nat. Bank of Pittsburgh v. Siemens- Andebson 

Steel Co. 

[Cireuît Court, W. D. Pennsylvania. April 26, 1882.) 

1. Execution— Statutb Constkubd. 

The act of the Pennsylvania législature of April 7, 1870, gave a new remedy 
against corporations in addition- to the provisions of the act of 1836, " and in 
lieu of the provisions or procecdings by séquestration " under the prier acts. 

2. Same — On Cobporations. 

The sole purpose of the act of 1870 was to supersede the remedy by séques- 
tration, and substitute therefor the levy and sale by fierifacias of the property, 
franchises, and rights of the corporation. 

3. Execution Sale. 

The real property o( a private trading corporation is held for strictly private 
ends, and should be sold agreeably to the provisions of the act of 1836, " in a 
manner provided in other cases for the sale of land on exécution." 

Sur pétition on behalf of mechanic's-lien creditors. 

D. T. Watson, for plaintiff . 

J. H. Miller anà John M. Kennedy, for mechanic's-lien creditors. 

AoHEsoN, D. J. It is very clear to me that the act of April 7, 1870, 
(Purd. 291,) did not repeal or affeot the provisions of the seventy-sec- 
ond section of the act of sixteenth of June, 1836, "relating to exécu- 
tions." The new remedy thereby given against corporations is ex- 
pressly declared to be "in addition to" the provisions of said section, 
"and in lieu of the provisions or proceedings by séquestration" under 
the aot of 1836. The sole purpose of the act of 1870, in my judg- 
ment, was to supersede the remedy by séquestration, and substitute 
therefor the levy and sale hy^erifacias of the property, franchises, 
and rights of the corporation. Suoh, in my appréhension, was the 
construction given to the act of 1870 by the suprême court of the 
state in Philadelphia d Baltimore Central R. Co.'sAppeal, 70 Pa. St. 
355, and Bayard's Appeal, 73 Pa. St. 453. 

Under the act of 1836, after the remédies provided by the seventy- 
second section were exhausted, the way was open to séquestration, 
agreeably to the seventy-third, seventy-fourth, and sevénty-fifth sec- 
tions. 70 Pa. St. 356. But under the act of 1870 the corporate prop- 
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erty, fraricliisos, and rigbta, which were formerly reached by séques- 
tration, are sold out and out, and the proceeds divided among ail the 
creditors, as in case of insolvency. 

When carefully examined, Hopkins é Johnson's Appeal, 90 Pa. St. 
69, will be found, I think, to be in substantial harmony with the fore- 
going views. I do not think the court there intended to intimate that 
the seve.nty-second section of the act of 1836 is not in fuU force. By 
the express provisions of the act of 1870, "lands held in feo" are 
excepted out of the sale thereby authorized, and such lands "shall be 
proceeded against and sold in the manner provided in cases for the 
sale of real estate." The plain meaning is that real estate of a cor- 
poration which before the act of 1870 was subject to levy and sale, 
shall remain liable to be taken in exécution and sold as previously. 
This view is entirely consistent with Longstreth v. Pkiladdphia de R. 
R. Co. 11 Weekly Notes Cas. 309, which merely décides that the act 
of 1870 "did not intend to subject the property of corporations, be/ore 
exempt, to exécution piecemeal." The levy there was upon lots of 
ground held by the railroad Company for public uses, viz., freight pur- 
poses, and not the subject of levy prior to the act of 1870. Susque- 
hanna Canal Co. v. Bonham, 9 Watts & S. 27. The principle of the 
décision is that the franchises of a railroad company, including its real 
estate necessary to the proper exercise of its pubho duties, must be 
levied on under the act of 1870 and sold as an entirety. 

But the Seimens- Anderson Steel Company is a private trading cor- 
poration, and its real estate is not held for public purposes, but for 
fitrictly private ends. Confessedly, its real estate levied on hère is 
held in fee. It is to be sold, therefore, (agreeably to the seventy- 
second section of the act of 1836,) "in a manner provided in other 
cases for the sale of land upon exécution." 

I am of opinion that it would be improper for the marshal to sell 
the franchises of the défendant corporation, and ail its real and Per- 
sonal property levied on, as an entirety. I am further of opinion that 
in selling the defendant's real estate the marshal should foUow the 
established rule that différent parcels of land should be sold sepa- 
xately . As at présent advised, I think the real estate in the ;Fourteenth 
ward and divided by Second avenue, should be sold as twb distinct par- 
cels. Upon this latter point, however, I will hear the counsel further, if 
it is desired, upon an application to modify the order about to be made. 

And now, April 26, 1882, it is ordered that the marshal sell the 
real estate and other property and franchises of the défendant in 
accordancft with the views expressed in the foregoing opinion. 
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AuLTMAN V. Morse. 

'Circuit Court, W. U. Missouri, W. O. November term, 1882.) 

1. CoNTHACT op Sale — Acceptance. 

Where a contract of sale of machinery provided that notice should be given 
of any defect in the machinery within flve days, a failure to give such notice 
■will entitle the plaintiff to a verdict for the value thereof, but such notice may 
be waived. 
-. Sàmb— Value op Propertt. 

The law présumes the amount agreed upon by the parties is the true value 
of the property sold, and it is for the defeudaut to show mat it is nu t. 

Phelps dt Brown, for plaintiff. 

Thompson rf Cravens, for défendant. 

KEEKBii, D. J., (charging jury .) The dispute before you has grown 
out of the sale of a steam thresher and attachments sold by Aultman 
& Co. to Morse, the défendant, for $1,660. To secure this amount 
the mortgage in évidence was given. By it the machinery sold by 
Aultman & Co., as well as the cattle about which testimony has been 
given, were conveyed. The machinery has been sold by Aultman & 
Co. under the provisions of the mortgage. When Aultman & Co. 
demanded the cattle conveyed by the mortgage, Morse refused to 
deliver them up, and Aultman sued out his writ of replevin to 
obtain possession of the cattle. Thereupon Morse gave bond, and 
thus retained the possession of the cattle. He (Morse) now cornes 
and défends that replevin suit, and says that the machinery sold 
him was not such as it was warranted to be, and that he ought not to 
pay for it, and that he has already paid more than the machinery is 
worth. The written agreement under which the machinery was sold 
contains a provision that it must be tried within fi%'e days, and if 
found faulty notice thereof must be given within the five days to the 
Company and the local agent from whom the m'achinery was bought, 
otherwise it shall be assumed that the purchaser has aecepted the 
machinery in satisfaction of the contract, and shall thereafter hâve 
no claim on the seller for damages. The company, Aultman & Co., 
bave their manufaotory or place of business' in Ohio. The défendant. 
Morse, lives in Missouri. The time for trying machinery of the kind 
sold and the notices to be given may appear to you to be short, yet 
the parties hâve so made the contract, and they must stand by it. 
You are instructed, therefore, that plaintiff is entitled to a verdict in 
his f avor if notice of defect in the machinery sold was not given within 
five days, as provided in the contract, and you should find the prop- 
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erty in controversy to be the property of plaintiff, finding the value 
thereof under the testimony, and apecifying the same in your verdict. 

The conditions of the contraot spoken of are conditions favoring 
the plaintiff, and he may waive the same verbally by acts or in writ- 
ing. If you shall find from the testimony that the company received 
notice or Tvaived the notice provided for in the contract, then your 
inquiry will be, what was the machinery such as was sold worth, and 
•was it as good as machinery of the kind, ordinarily, in considering 
the aims to which such machinery is put ? The law présumes the 
amount agreed on by the parties is the true value of the property 
sold, and it is for défendant to show that it is not. For the purpose 
of determining the value of the property you will carefuUy examine 
the whole of the évidence, the length of time the défendants used the 
machinery, and whether or not such continued use of the machinery 
was indueed by the acts of plaintiff's agent. In order that you may 
know the nature of your verdict and finding, I hand you for your use 
the following instructions : 

In case the jury finds the issues for plaintiff, they will find the value 
of the property taken by plaintiff from défendant and specify the 
amount in their verdict. If the jury find the issues for the défendant, 
they will first find the value of the machinery sold by plaintiff to the 
défendant, and if the value thereof is greater than the payments made 
thereon by the défendants, allow the plaintiff the différence and spe- 
cify that différence in their verdict. If the jury find from the évi- 
dence that the amount paid by défendant is as great or greater than 
the value of the machinery, they will find the issues for Ihe défend- 
ant 



Briswaltee V. Long. 

[OireuU Court, D. Oalifornia. Febraary 14, 1881.) 

BAHKRtTPTCT— Adjudication. 

The district court has authority, under the bankrupt act, to adjudge a party 
a bankrupt, both as an individual and as the surviving partner oi a firm. 

Smith, GlasseU é Chapman, for plaintiff. 

L. D. Latimer, for défendant. 

Sawyer, C. J. This is a demurrer to the answer. There îs a de- 
fect in the answer which ought to be corrected, — I suppose a clérical 
error, — describing the proceedings to hâve been in "this court," being 
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the superior court of Los Angeles county, instead ol in the district 
court of the United States for the district of California, as it should, 
bave been. With that correction I think the answer is good. 

The point is whether the district court bas authority under the 
bankrupt act to adjadge a person individually, and at the same time 
a& surviving partner of a firm, to be a bankrupt. Undoubtedly, wbere 
tbe partnership is dissolved by the death of one of tbe partners, the 
surviving partner is entitled to wind up the partnership affairs. This 
is so at common law, «nd expressly so under the Civil Code. Nobody 
else couldwind up the- partnership affairs and coUect tbe moneysdue 
to the firm so well as be ; therefore, the administration of the partner- 
ship assets is left in the hands of the surviviag partner. 

In this case Mr. Temple was adjudged a bankrupt on his own péti- 
tion. He filed his pétition botb individually and as surviving part- 
ner of the firm of Temple & Workman, and was adjudged a bank- 
rupt in his individual capacity and as surviving partner of that firm; 
the assignment was duiy made of his individual property, and of the 
assets of the partnership, and the assets were afterwards adminis- 
tered in the court of bankruptcy. The question was raised in tbe 
district court by the plaintiff that no autbority could be found for 
Temple to be adjudged a bankrupt as a surviving partner. The 
court, however, held otherwise, and adjudged accordingly. I tbink 
the court had authority to make that adjudication. Otherwise, I do 
not see bow the affairs of the firm could be wound up, for nobody else 
had authority in the matter but Mr. Temple, as surviving partner. 
It was his business to close up tbe affairs of the firm, and pay off tbe 
indebtedness so far as he could. Bat he became bankrupt as an in- 
dividual, and as a member of tbe partnership, and tbe district court 
took charge of bis affairs. After becoming bankrupt, he could no 
longer act in settling up the partnership affairs. If the district court 
could not settle his affairs as surviving partner, as well as his indi- 
vidual matters, nobody else could. 

The administrator had nothing to do with the matter except to re- 
ceive the share of the surplus, if any there should be, after settlement 
of the partnership affairs belonging to the deceased partner. Tbe 
powers of the court in bankruptcy upon an adjudication of bank- 
ruptcy are, necessarily, called into sfction. The court accordingly 
takes charge of the partnership assets, settles up the matters, and 
applies tbe partnership funds, so far as is necessary, to the partner- 
ship debts, and the portion of tbe surplus, if any, belonging to Tem- 
ple goes to his personal assets, and are distributed to bis individual 
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creditors, and the portion of the surplus bolonging to tho estate of the 
deceased partner is paid over to his administrator. If Temple could 
net longer act in the settlement, then nobody else was empowered to 
take charge of it but the district court. The district court, therefore, 
had jurisdiction to adjudge Temple bankrupt as surviving partner, 
as weli as in his individual capacity, aaid had power to take charge 
and oontrol of the partnership property; and having adjudged him a 
bankrupt in due form that judgment is valid. That being so, it dis- 
poses of the case, and the demurrer must be overruled upon the teeh- 
nical amendment being made to which I hâve oalled attuntioiu 



MoLiNB Wagon Co. v. BummelIi and others.* 

In re Hdiseamp Bros., Interpleaders. 

{Circuit Ooiiri, W. D. Mtsaouri, W. D. October Tenn, 1882.) 

1. PABTNERsnip — AssBTs — RiflHTs OF Ckeditoks. 

Ail the asseta of a partnership, together with ail property of the partners, In 
case of insufflciency of partnership asseta, are liable for debts created by the 
partnership, and an individual partner can neither mortgage the property of 
the flrm nor deliver possession thereof, to pay an individual debt. 

& Bame— Dissolution— Division of Propertt. 

Where a partnership is dissolved, and the property of the flrm has been di- 
Tided and was held separately by each partner as individual property and not 
as property of the flrm, each partner may convey, mortgage, or deliver possession 
of his individual share; but, if no légal dissolution has taken place, such property 
romains partnership property as to creditors of the flrm who knew nothing of 
the division and who extended crédit to the flrm. 

% DeBTOB AHD CRBDITOB — PREFERENCE. 

A debtor has a right under the limitations of the state lawg to pay, secure, or 
prefer one credttor over another, and to make a mortgage to secure an individ- 
ual debt and out of his individual property; but the transaction must beingood 
faith, and not done to defraud, hinder, or delay his creditors. 
4. Bamb — Préférence in Praud of Creditors. 

The fact that the intention of the debtor, in making the mortgage to secure 
a creditor, was fraudaient, is not of itself sufficient to make the mortgage frauda- 
ient as to such creditor, if such creditor in no way participated in the fraud, or 
aided or assisted in the illégal act. 
t. SAidB— Dbai^ings wrrH Debtor— Good Paith Essbntiai,. 

In dealing with a debtor under such circumstances, and in taking possession 
of a debtor's property, a creditor must exercise the utmost good faith, and hia 
failure to do so deprives him of any right under the mortgage. 

James Hagerman and TannehiU à Fee, for interpleaders. 
James J. Parks and Gage é Ladd, for plaintiffs, 
•Reversed. See 7 Sup. Ct. Bep. 899. 
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Keekel, D. J., (charging jury.) The Moline Wagon Company, an 
Illinois corporation, sued Eummell and Cutler, in their firm name of 
Eammell & Son, in the circuit court of Putnam county, Missouri, on 
four notes and an account, and in aid of their suit obtained an attach- 
ment. Under this attachment the property in controversy, a stock 
of merchandise, was seized and sold, and the proeeeds of this sale 
now in court is the matter in dispute. In the attachment suit be- 
tween the Moline Wagon Company and Eummell and Cutler, Eum- 
mell filed what in law is termed a plea in abatement; that is, he 
denied the facts alleged in the afEdavit made by the company to ob- 
tain the attachment. The law allows attachmenta to issue and prop- 
erty to be seized in cases only where debtors hâve or are about to 
deal with their property in an illégal way. The affidavit made by the 
Moline Wagon Company at the time they sued out their attachment, 
in appropriate légal language, charged that Eummell and Cutler had 
conveyed or were about fraudulently to convey, their property so as 
to hinder and delay their creditors in the collection of their debts. 
This charge Eummell denied. A trial which was had on this issue 
resulted in the sustaining of the attachment; that is, the charges 
made in the affidavit by the Moline Wagon Company that Eummell 
had fraudulently conveyed, or was about fraudulently to convey, the 
property in controversy to hinder and delay creditors, were true. Cut- 
ler, the défendant with Eummell in the attachment suit, did not 
appear, and thereby confessed the charges of fraud. 

While this controversy was going on, Huiskamp Bros., a firm în 
Keokuk, lowa, filed their interplea in the case, alleging that the prop- 
erty in controversy was theirs, claiming title thereto in two ways — 
First, by the mortgage which has been read in évidence; and, next, by 
obtaining actual possession of the property in satisfaction of their 
claim'. The question, therefore, is, shall the Moline Wagon Company 
hold the property under the attachment, or shall it jbe adjudged the 
property of Huiskamp Bros. And this is the issue you are to déter- 
mine under the évidence and the law as given you by the court. 
Both the Moline Wagon Company and Huiskamp Bros, claim the 
property as property of Eummell and Cutler; the Huiskamp Bros., 
in one view they take of their case, asserting that it was the individ- 
ual property of Eummell. 

It is an undisputed fact that up to January, 1878, Eummell and 
Cutler, under the name of Eummell & Son, carried on partnership bus- 
iness in which the partners were equally interested. It is claimed by 
Huiskamp Bros, that in January, 1878, a dissolution of the partner- 
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ship of Eummell & Son took place, and that thereafter each partner, 
under the division of the property made, held property in their indi- 
vidual rights only. It is true, and you are instructed, that if you shall 
find from the testimony that a division of property between the part- 
ners took place, and that thereafter the property was held separated 
by each partner as individual property and not as the property of the 
firm, then each partner could deal with his own property as he chose ; 
could convey or mortgage the same and deliver possession thereof to 
any one, without creditors of the firm having a right to complain. 
But if no légal dissolution of the partnership took place in January, 
1878, or since, and the partners continued to hold the property in 
controversy as partnership property, bought, sold, and advertised it 
as firm property, such property remained partnership property so far 
as creditors are concerned who knew nothing of the division and who 
trusted the firm. 

Under the view of the case last presented, you will hâve to déter- 
mine whether there was a dissolution of the partnership. As already 
stated, it is an undisputed fact that up to January, 1878, a partner- 
ship between Eummell and Cutlerdid exist; that that partnership dealt 
in gênerai merchandise, including farming implements, wagons, etc.; 
and that dealings prior to that time were had between the Moline 
Wagon Company and the firm of Eummell & Son. The Moline Wagon 
Company had a right to présume that the persons once composing 
a firm, and who continue doing business under the firm name, are 
still partners, and that the partnership continued to exist until notice 
of a dissolution was given. No agreement or understanding between 
the partners, no division of the property of the firm, can relieve either 
the firm or the partners of their légal liability as to creditors who 
extend crédit tothe firm; nor are creditors who extend crédit to the 
firm bound to regard public rumors, even if they heard them, if the 
partners continue the partnership name and avail themaelves of 
the partnership crédit. You are therefore instructed that the part- 
nership between Eummell and Cutler, existing in 1878, continued 
to exist up to the time of the création of the debts sued on by 
the Moline Wagon Company, unless public notice of the dissolution 
of the partnership was given, or aetual notice of such dissolution was 
brought home to the Moline Wagon Company. If, under this view of 
the law, you shall find from the évidence that plaintiff, the Moline 
Wagon Company, gave crédit to the firm of Eummell & Son, com- 
posed of Eummell and Cutler, then the firm and each of the partners 
are liable for the debt thus contracted. AU of the assets of the 
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partnership, botli mercliandise, notes, aud accomits, as well as ail 
wages and property of the partnership, which Cutler may hâve handled 
in fais division of the partnership, as well as ail notes and accounts 
which Cutler may hâve taken, together with ail property of the part- 
ners, in case of insufficiency of partnership assets, areliablefor debts 
created by the partnership. If you shall find that the partnership 
once existing between Eummell and Cutler had not been dissolved, and 
the property in dispute to be partnership property then Eummell 
could not take such partnership property and pay an individual debt 
with it, suoh as Huiskamp Bros, claim to bave, and the mortgage 
read in évidence given them is void as against creditors of the firm. 

We now come to the inquiry as to the good faith of the parties to 
the mortgage in making it. This becomes important in case you 
shall find from the évidence that the debt of the Moline Wagon Com- 
pany was a partnership debt; for in that case the Moline Wagon 
Company, as creditors of both Eumnq,ell and Cutler, had a right to 
inquire how Eummell dealt with his individual as well as partner- 
ship property. Under the law, partnership property is the lirst or 
original fund ont of which partnership debts are paid; but the indi- 
vidual property of partners is also liable for the debts of the part- 
nership; 60 that Eumniell must honestly deal with either. A debtor 
in Missouri bas a right, under the limitations of its laws, to pay, 
secure, or prefer one créditer over another, and in honestly doing so 
he commits no fraud on his creditors. Eummell had a right to pre- 
fer Huiskamp, and make the mortgage to secure an individual debt, 
and eut of his individual property ; but the transaction must be an 
honest one, and not done to defraud, hinder, or delay his creditors. 
So far as the intent to defraud, hinder, and delay creditors on the 
part of Eummell is concerned, a trial of that issue has been had in 
this court, with the resuit brought to your notice by reading from 
the records. The intention of Eummell in making the mortgage to 
Huiskamp Bros, was found to hâve been fraudaient, but this of 
itself is not sufficient to make the mortgage fraudulent as to Huis- 
kamp Bros. Huiskamp Bros, may bave known when they accepted 
the mortgage from Eummell that he intended to defraud, hinder, and 
delay his creditors by it; yet, if they in no way participated in the 
fraud of Eummell, did no act to aid or assist him in the illégal act, 
and intended to secure their debt only, the mortgage, as to them, is 
valid, and they are entitled to the benefit of the same. But, on the 
other hand, if, aside from the securing of their own debt, Huiskamp 
Bros., by and through the mortgage, undertook to aid and assist 
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Piiim-mell in liis fiautlulent purposes to hinder and delay the Moline 
Wagon Company, or any other creditor, in the collection of their 
debt, in such case the mortgage is void, and they can claim nothing 
under it as against creditors. This is thô important question in 
the case, and you should carefuUy examine the whole of the testi- 
mony bearing upon this point. 

Attention should be given to dates of the various occurrences, and 
in the présence of the attorneys, subject to their correction, and to 
aid you I recall some of them. The two notes of the Moline Wagon 
Company first becoming due, amounting to $3,328, became due on 
the first day of January, 1880. The mortgage is made on the day 
thèse notes becamé due, but is dated back to the twenty-fourth of 
December, 1879. Cutler, on the twenty-seVenth of December, 1879, 
mortgaged his property. The value of the property mortgaged as 
compared with the debt to be seeured thereby, the release of the 
notes and accounts and delivery of them by Huiskamp Bros, to 
Eummell, the provisions of the mortgage for a public sale, and the 
taking of possession by Huiskamp Bros, and selling at retail, should be . 
called to mind with the rest of the testimony, and the whole judged 
of under the obligation of caution induced by the judgment which 
determined that Eummell had acted fraudulently in making the 
mortgage. In dealing with Eummell under thèse circumstances 
Huiskamp Bros, must exercise the utmost good faith, and their fail- 
ing to do 80 deprives them of any right under the mortgage. What 
is said of the mortgage applies with equal force to the taking of pos- 
session of the goods. Huiskamp Bros, had a right to take possession 
of the goods in controversy to satisfy their claim, if they werethe 
individual property of Eummell and Eummell consented thereto; but 
the taking of such possession must bave been in good faith and for 
the purpose of satisfying their debt, and not tô aid .Enmmell in car- 
rying out his fraudulent purposes. 

As already stated, if, under the facts of the case, and the law ap- 
plicable thereto, as given you, you find the goods to bave been the 
goods of the partnership, and not the individual property of Eum- 
mell, he could neither mortgage them, nor deliver possession of them to 
pay an individual debt. If, under the testimony and the law as given 
you by the court, you find the issue for the interpleaders, you will say 
so in your verdict. If, on the other hand, you find the issue against 
the interpleaders, and that the property is subject to the attachment, 
you will state that in your verdict. 
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Mabtin and others v. Hausman and others. 
{Circuit Court, W. D. Missouri, W. D. October Term, 1882.) 

1. ASSIGNMENT FOR BenEFIT OF CeEDITOES. 

Under the laws of Missouri every voluntary assignment by a debtor to any 
person in trust for his creditors, shall be for the beneflt of ail the creditora of 
the assigner in proportion to their respective claima ; but a mère deed of trust 
or mortgage for the security of certain debts therein named is not an assign- 
zneut, and will only iuure to the beneflt of such creditors as are secured 
thereby. 

2. Samb— AsaiGNMBNT AND Sbcuritt Distinguished. 

An assignment dilïers from a raere security for 8 debt in passîng both the 
-égal and équitable title to the property to the assignée absolutely, beyond the 
control of the assignor, to be sold for the payaient of debts, leaving no equity 
of rédemption ; and as the deed in thia case has that effect, it must be conaid- 
ered an assignment for the beneflt of ail the creditors, and not a mère deed in 
trust to secure the debtors therein named. 

Bolsford é Williams and Henry Wellman, for plaintiffs, 

Tichenor, Warner é Dean, for défendants. 

Krekel, d. J. This action was commence d in the circuit court 
of Jackson county, Missouri, and removed by the complainants to 
this court. The bill allèges that plaintiffs are creditors of Stiefel & 
Ney; that the latter were engaged in business at Kansas City, Mis- 
s luri, prior to August 2, 1882, as wholesale dealers in liquors and 
cigars; and that on the date above set forth they executed to the de- 
fendant Hausman a certain deed of trust which is called "a deed of 
assignment," and is in the following language: 

" This deed, made and entered into this first day of August, 1881, by and 
between Edward Sliefel, Solomon Stiefel, and Isaac Ney, constituting the flrra 
of Stiefel & Ney, of Kansas City, Missouri, party of the first part, and Gustave 
Hausman, party of the second part, and the Anheuser-Busch Brewing Asso- 
ciation, and the Bank of Kansas City, Missouri, parties of the third part, wit- 
nesseth, that the said parties of the first part, in considération of the debt and 
trust hereinafter mentioned and ereated, and of the sum of one dollar to them 
in hand paid by the said party of the second part, the receipt of which is 
hereby acknowledged, do by thèse présents sell, assign, transfer, and set over 
to the said party of the second part the following-described personal property, 
in the county of Jackson and state of Missouri, to-wit: The entire stock of 
liquors, cigars, and tobacco in the store of the grantors herein, at Nos. 602 
and 604 Delaware street, in Kansas City, together with the fixtures, safe, 
desks, chairs, f urniture, stoves, horses, wagons, and each and every thing now 
used in and about the store aforesaid where the said Stiefel & Ney bave been 
carrying on the business of wholesale liquor dealers, intending hereby to em- 
brace the entire stock of said business, with everything used in connection 
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therewith : To hâve and to hold the same, with the appartenances, to the said 
party of the second part, in trust, however, for the f ollowing purposes : "Where- 
as, the 'iàd Stiefel & Ney, as such wholesale liquor dealers, havebought goods 
from ti me to time from the Anheuser-Busch Brewing Company, and are now 
indehted to them in the sum of thirty-two thousand seven hundred and- 
twenty seven 85-100 dollars, ($32,727.85,) and are indebted to the Bank of Kan- 
sas City in the sum of twelve thousand eight hundred and forty-one dol- 
lars, ($12,841,) and which consists of two notes, each for the sum of $5,000, 
and due, one on August 8, 1881, and the other on August 11, 1881; and the 
balance of said indebtedness consists of an overdraft of $2,841 due on de- 
mand; the said indebtedness to said Anheuser-Busch Brewing Company con- 
sists of 20 notes aud the balance in open account : Now, to secure the payment 
of said indebtedness to said Anheuser-Busch Brewing Company and to said 
Bank of Kansas City, this deed is made, and the property herein assigned, 
transferred, and sold is this day delivered into possession of the said party of 
the second part, and he, the said party of the second part, shall hold the 
same for the purpose herein provided. The said party of the second part 
shall keep the said property fuUy insured, and shall proceed at once 
to realize from said property at either public or private sale, for cash, keep- 
ing an arxjurate account of ail goods so sold, and the amount realized there- 
from, as well as ail expensea incurred in and about taking care of and sell- 
ing said property ; and ont of the proceeds of such sales he shall pay, first, 
the costs and expenses, and the balance shall be applied pro rata upon the 
said indebtedness, as it shall mature, until the whole shall be paid; and 
when such has been fuUy paid, then this deed shall be released at the cost of 
said parties of tlie flrst part. Said party of the second part shall not sell said 
goods at private sale for less than their market values, and if sold at public 
sale, 20 days' notice thereof shall first be given, by advertisement, in two of 
the daily papers published in Kansas City, Missouri, and within four months 
from this date, at either private or public sale, said property shall be disposed 
of, or 80 rnucli tliereof as may be necessary to pay o£E the said debts hereby 
jecured, with interest and costs. 
" Witness our hauds and seals, the day and date written. 

" Edward Stiefel. [Seal.] 
" SoLOMON Stiefel. [Seal.] 
" IsAAc Ney, [Seal.] " 

This deed was acknowledged and recorded on the day of its exécu- 
tion in the office of the recorder of deeds of Jackson eounty, Missouri. 
It further appears from the récitals in the bill that Hausman imme- 
mediately took possession of the stock in trade and other property 
conveyed to him by said deed, and that the value thereof was, at the 
date of the exécution of the deed, $75,000. It is alleged therein that 
said conveyance is an assignment for the benefit of ail the creditors 
of said Stiefel & Ney, and that said Hausman has refused to reeog- 
nize it as such an instrument, and failed to perform any of the stat- 
v.lé,no.3— 11 
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utory duties imposed upon him as-aseignee in cases of assignaient foi 
the benefit of creditors. It is also stated in the bill that he bas 
refused to recognize tbe rights of any of tbe other creditors of Stiefel 
& Ney, but that, af ter selling the property described in the deed, he 
bas paid in full the indebtedness due to the Bank of Kansas City and 
the Anheuser-Busch Brewing Association; that after paying thèse 
two creditors in full there is still left the sum of $10,000, -which he 
retains for bis costs, charges, and compensation as trustée ; that 
said trustée has always, from tbe time of accepting said trust, denied 
the rigbts of any of the creditors of Stiefel & Ney, excepting the two 
named in the deed, to any benefit of said conveyance, or to receive 
any payment of their debts or claims, or any part thereof, from said 
trust property or the proeeeds thereof, and has neglected and refused 
to exécute said trust as required by the law relating to assignments, 
or toperform ail or any of bis duties as trustée thereunder; that he 
has refused to file an inventory, or to cause the goods and effects 
conveyed to him to be appraised, or to exécute any bond for the faith- 
ful discharge of his duties as an assignée, or to fix tbe time and place 
for adjusting and allowing demands against the estate of said Stiefel 
& Ney, as insolvents under the assignment law, or to give any notice 
thereof, or to adjust and allow any demands against said estate, or to 
pay any sucb demands in proportion to the amount of each, or in 
any manner to exécute or perform said trust as in cases of assign- 
ments. 

It is further alleged that Hausman is insolvent, and has parted 
with ail the property except said sum of $10,000; and said Bank of 
Kansas City and said Anheuser-Busch Brewing Association refuse 
to account to the other creditors of Stiefel & Ney for tbe money they 
bave reoeived from said trustée, or any part thereof ; that said Stiefel 
& Ney are indebted in large suma to creditors unknown to the com- 
plainants ; and this action is commenced for the benefit of so many 
of said creditors as may join therein, as well as the complainants 
themselves. The prayer for relief is that the court déclare said deed 
to be for the benefit of ail the creditors of said Stiefel & Ney, in pro- 
portion to their respective claims ; that Hausman be removed from 
his trust as trustée, and another trustée appointed, and that he 
be compelled to account for ail the sums of money and property he 
received under said deed of trust, and he pay over and deliver the same 
to the trustée to be appointed; that the Bankof Kansas City and the 
Anheuser-Busch Brewing Association be compelled to account for ail 
the money or property they hâve received from said Hausman, and 
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pay the same over to said new trustée, and that the same bo dis- 
tributed among the creditors of said Stiefel & Ney, acoording to their 
respective rights as in cases of assignments. To this bill défendants 
file separate demurrers, alleging that the bill shows no cause of action ; 
that improper parties are joined; and that it is an attempt to resort 
to equity to collect a debt. 

The main question to be determined is the character of the instru- 
ment by whieh Stiefel & Ney conveyed their stock in trade to Haus- 
man; the plaintiffs claiming it to be an assignment, and as sueh com- 
ing within the provisions of the statute of Missouri providing that 
every voluntary assignment by a debtor to any person in trust for 
bis creditors shall be for the benefit of ail the creditors of the assignor, 
in proportion to their respective claims ; the défendants claiming it to 
be a deed of trust or mortgage for the security of the debts therein 
set out. At common law an insolvent debtor could prefer one cred- 
itor over another; make fuU or partial payments to one or more, 
leaving others unpaid. This right was recognized by the suprême 
court of Missouri long before the législature undertook to regulate as- 
signments. The right of making préférences is assumed in the first 
Ibtjislation of Missouri on the subject of assignments, which occurred 
in 1841. Ihe act of February 15th of that year required the filing 
of inventories or schedules of the estate and effects assigned, with the 
clerk of the circuit court, within 30 days after the exécution thereof, 
unless longer time was allowed by the judge of the court ; made pro- 
visions for appraisements, and the giving of bond by the assignée. 
There are also provisions in the act giving the court control and ju- 
risdiction over the assignée. The law as originally enacted, somewhat 
expanded, passedinto the Eevisions of 1845 and 1855. In the latter 
act the powers of the court over the assignée and the control of the 
property is enlarged, and a new section added (39) which is as fol- 
lows: 

" Every provision in any assignment hereafter made in this state, providing 
for the payment of one debt or liability in préférence to another, shall be void ; 
and ail debts and liabilities within the provision of the assignment shall be 
paidpro rata from the assets thereof." 

Questions arose as to whether this provision did not do away vrith 
ail préférences in assignments, but the suprême court determined 
that they were still légal, and that the effect of this section was to do 
away with préférences among creditors named in the assignments 
who were to be paid pro rata. Shapleigh t. Baird, 26 Mo. 322. In 
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deciding this case Judge Napton, who delivered the opinion of the 
court, uses arguments which, when taken in connection with the légis- 
lation which followed, is not without significance. He says : 

"Allowing partial assignments Still to be valid, as they were previous to its 
enactraent, tbe section (39) abolisiies ail provisions in such assignments which 
give préférences among the creditors selected, and requires the assignée totreat 
such provisions as nullities and distribute the elïeets jjro rata. In cases of a 
gênerai assignment of ail the debtor's property to his creditors, which I pré- 
sume is the usual and common form of such instruments, this section will 
accomplish everything that could be desired. It prevents ail classification of 
creditors in such deeds; an evil much complained of, and doubtless within the 
mind of the législature. But bo long as partial assignments are permitted, 
and a debtor can transfer his property by such instruments to any portion of 
his creditors he desires, this section of the Revised Code of 1855 is totally 
ineffective to prevent préférences among créditera. The enactment may be 
always evaded by the sélection of a single créditer, or any number of creditors 
sufficieht to exhaust the eflfects assigned. Indeed, if the législature wish to 
strike at the root of the evil they must go back to the old principle of the 
common law, which permits a debtor to prefer one créditer to another. With- 
out, however, undertaking to suggest any views of our own as to the true pol- 
icy which should prevail, and how far the législature may with safety go to 
the abolition of this ancient principle, it is sufRcient that the législature has 
not yet, in our opinion, abolished the right of debtors to make assignments to 
a portion of their creditors." 

Thus stood the law up to February 13, 1864, when a new section 
was enacted, which, somewhat amended, afterwards passed into the 
Revision of 1865, and reads as foUows: 

"Every assignment of lands, tenements, goods, chattels, effects, and crédits 
made by a debtor to any person in trust for his creditors, shall be for the 
benefit of ail the creditors of the assigner in proportion to their respective 
claims, and every such assignment shall be proven, or acknowledged and eerti- 
tîed and recorded, in the same manner as is prescribed by law in cases wherein 
real estate is conveyed." 

This bection, carried into the Eevision of 1879, is now the law of 
Missouri. 

This new section was passed upon and construed by the suprême 
court of Missouri in the case of Crowv. Beardsley, 68 Mo. 435. 
Beardsley had executed a deed of trust to Kennan to secure him and 
other creditors named in the eonveyance debts not then due. The 
deed contained the usual provision that if the debts were not paid at 
maturity the trustée was authorized to sell the property conveyed, 
and ont of the proceeds pay the debts secured. Judge Henby, deliv- 
ering the opinion of the court, says : 
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" Both appellant's and respondent's counsel seem to labor under the im- 
pression that the flrst section of the act in relation to v'oluntary assignments 
avoida assignments which give a préférence among creditors. We are net 
inclined to place that constructiou upon the section. It provides that every 
voluntary assignment, etc., made by a debtor to any person in trust for his 
creditors shall be for the benefit of ail the creditors of the assigner in propor- 
tion to their respective claims; In other words, whether one or more of the 
creditors be named it shall nevertheless inure to the benefltof ail. [Adopting 
the construction given to the old thirty-ninth section in the statutes of 1855, 
the court proceeds to say:] Section 1 of the act now in force has a wider 
scope, and was desigued to prevent any préférence of creditors whatever by 
assignments. Xothing in the section indicates that an assignment preferring 
a portion of the creditors shall be void ; but the most reasonable construction 
of the section is that the assignment shall stand, and shall inure to the beneflt 
of ail, as well those not; named as those named in the assignment. ' 

In considering the question whether the deed from Beardsley to 
Kennan was an assignment, or a deed of trust to secure creditore, 
the court says : "An assignment is more than a security for the pay- 
ment of debts; it is an absolute appropriation of property to their 
payment; citing 1 Burrill, Assignm. 12." The conclusion in the case 
before the court ia arrived at that the deed of trust under considéra- 
tion is not an assignment. Assuming that under the législation of 
Missouri, and the construction given to it by the suprême court of the 
state, failing debtors may still make préférences among their credit- 
ors, the question remains, does the instrument under considération fall 
within the provisions of the assignment law of Missouri, and inure to 
the benefit of ail the creditors of Stiefel & Ney, whether named or not ? 

In Burrill, Assignm., it is said : 

"An assignment is more than a security for the payment of debts; it is an 
absolute appropriation of property to their payment. It does not create a 
lien in favor of creditors upon property which in equity ia still regarded as 
the assignor's, but it passes both the légal and the eç[uitable title to the prop- 
erty absolutely beyond the control of the assigner. There remains, therefore 
no equity of rédemption in the property, and the trust which results to the 
assigner in the unemployed balance does not indicate such an equity." 

Among the authorities cited is the case of State v. Benoist, 37 Mo. 
500- The conveyance in that case was to trustées, who were to take 
possession immediately and sell at private or public sale, and pay 
the creditors therein named. Holmes, J., speaking for the court, says : 

" There was some discussion as to whether the instrument in question hère 
was to be consldered as a deed of trust in the nature of a mortgage security 
for a debt, or a partial assignment for the beneflt of creditors. It does not 
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purport to be a security for a debt, with power to sell if the debt be not paid 
when due. It conveys the property absolutely to trustées, to be sold for the 
payment of the debts named and preferred in it. It is clearly a partial assign- 
ment for the benefit of ereditors, and not a mortgage security. Such instru- 
ments bave always been ti;eated as assignmeuts." 20 Mo. 461 ; 1 Feo. Hep. 78. 

Looking at the character of the instrument under considération, 
and applying to it the distinctions made in instruments of that class 
by the authorities, it would seem that it must be declared an assign- 
ment within the laws of Missouri. The seeming incongruity of 
allowing préférences and expounding instruments, making them so 
as to defeat their objeot, is the resuit of législation. At teommon 
law, as already stated, a debtor could prefer one or more créditera in 
whole or in part. The législature of Missouri, in the act of 1855, 
limited that right, and, according to the construction given to that 
act by the suprême court of the state, provided that among those 
preferred there should be no différence. When the inconsistency 
of thus discriminating between ereditors was pointed out by Judge 
Napton in 1858, the law was amended in 1864 by a new section 
providing that every assignment in trust for ereditors shall be for 
the benefit of ail the ereditors of the assigner. Was this intended 
to prohibit a failing debtor from giving préférences at ail? I am 
inclined to think so, but distinguish between a debtor who, though 
insolvent, yet hopes to tide over bis financial difficulties by securing 
some of his ereditors, while others go unsecured. The instruments 
by which debts are thus secured do not fall within the provisions of 
the assignment law, while such as dispose of the whole of the business 
and the property of the assigror, thereby declaring insolvency, are held 
to fall within its provisions. A careful examination of the long line 
of Missouri décisions bas led to the conclusion arrived at. This 
conclusion is also in keeping with the authorities of many of the 
states, and especially in line with fédéral législation and the décisions 
of its courts thereon. To reiterate, a debtor in Missouri, under its 
législation and adjudications thereon, may, though he be insolvent at 
the time, prefer one or more of his ereditors by securing them, but 
he cannot do it by an instrument conveying the whole of his prop- 
erty to pay one or more ereditors. Instruments of the latter class 
will be construed as failing within the assignment laws, and as for 
the benefit of ail ereditors, whether named in the instrument or not. 
Eecognizing as I do both the right and propriety of the courts of a 
state to construe its laws, an earnest effort has been made to con- 
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form to tbe législation of the Btate, and tài& oonstraotion given to it» 
in the conclusion arrived at. 

The demurrerfl will be overrnled, 

7udge MoCbabï concurs. 



BoBEBTs and others v. Wallkt. 

lOireuH Oourt, If. D. New York. 1881) 

1. Patents pob Intentions— Examikatioii of Witnesb. 

The complainant in a patent case, where the iufringement and the ralldlty 
of the patent are both denied, as part of the preliminary proof, cannot compel 
the défendant to disclose the names of confldential customers to trhom he has 
furnished articles alleged to be covered by the patent. 

S. SamK— COHTEMPT OP WlTNESS. 

The examiner in a patent case has no power to mie upon the admlasibility 
of évidence, and défendant,, as a -witness before him, has the right, upon a 
doubtf ul question, to take the opinion of the court ; and where he acts under 
the advice of counsel, and apparently in good faith, his refusai to answer shottld 
not be punished as for a contempt, even though he acted mislakenl/. 

Frédéric G. Fincke, for motion. 

HamiltoH Ward, opposed. 

CoxB, D. J. This is a motion to pnnish défendant for contempt 
in refusing, under the advice of counsel, to answer certain questions 
in proceedings before the examiner. The action is brought for the 
infringement of a patent for oil-well torpedoes. The complainants 
called the défendant as their witness. He testified that he was en* 
gaged in the business of torpedoing oil wells, many of them being 
located in this state; that he owned the patents for the processes used 
by him, etc. He was then asked : 

Question. Prior to January Ist of this year, how many torpedoes do you 
suppose you put in oil wells in this state? 
Answer. Well, sir, I hâve no idea. 

The foregoing question was objected to on the ground that the bill 
charges but one violation. 

Question. Tell me what person or persons you hâve put in torpedoes for in 
oil wells in this state piior to Januaiy Ist of this year? 

Objected to. 

B^endant's Counsel. You need not answer. We cannot go on a fisbing 
excursion hère for other cases. 
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Anstoer. Well, I don't want to answer that question. 

Questiqn. Do you refuse to answer? 

Answer. Well, shall I refuse, Mr. Ward ? 

D^endant's Counsel. I should refuse if I were In your place. 

Qusstion. Tell me the name of oue person or tirm for whom yon put fai 
nltro-glycerine torpedoes in an oil well in the town o£ Bolivar, in thia state^ 
prior to January Ist of this year? 

Objected as before, and as incompétent. 

Witness. I refuse to answer the question. 

Subsequentlj he stated that the reason for thîs refusai waa that 
the parties referred to were his customers, and it would be a breacb 
of confidence to disclose their names. He now insista that com- 
plainants do not wish the information for the purposes of this suit, 
but to obtain évidence in other suits pending and to be hereafter corn- 
menced. 

The question presented issimply this: — Can the complainant in a 
patent suit, where the infringement and the validity of the patent are 
both denied, as part of his preliminary proof, compel the défendant to 
disclose the names of confidential customers to whom he has furnished 
articles alleged to be covered by the patent ? The complainants do 
not submit a brief, and the court is referred to no authority bearing 
directly upon the question. It appears, however, after a somewhat 
careful examination, that the bocks contain many cases where simi- 
lar questions hâve been asked in proceedings before the master, and 
but few in which such proof has been allowed before the examiner, 
the patent and the infringement both being in dispute. 

The authority which bears the elosest resemblance to the case at 
bar is Turrell v. Spaeth, 2 Bann. & Ard. 185. The court says: 

"The complainant seeks to establish his p7-ima faoie case of infringement 
by putting one of the défendants on the stand as a witness, and proving by 
him what the défendants hâve done. He calls his attention to Exhibit No. 1, 
and asks whether he has made skates substantially like that. The witness 
admits that he has, and that the défendants hâve a contract to fumisb such 
skates to the firm of Peck & Snyder. Ile is then requested to produce the con- 
tract, which he properly déclines to do, allearing as a reason that he does not 
wish to disclose to rivais the priée which they (his customers) were to reçoive, 
or the number to be manufactured ; but he again admits that it was a contract 
to deliver skates very nearly like Exhibit No. 1 of complainant. The sole 
pertinent inquiry now is the fact of the infringement, and that fact will not be 
made any more évident by producing the contract, than it bas been, by the 
admissions of the défendants. The extent o£ the infringement is a différent 
question, and will only arise, if at ail, upon a référence for au account, after a 
decree for the complainant." 
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The witnesg was then asked to produce his books, wliich he declined 
to do, on the ground that he did not wish to disclose his business to 
the complainant. The court made an order requiring the witness to 
answer a certain question, and intimated that if the books would 
throw light on this question a subséquent application might be made 
on notice for their production. 

In Storm v. U. S. 9é U. S. 76, it was held that the court will not per- 
mit questions to be propounded to a witness merely to ascertain the 
names of persons whom a party may désire to call to disprove the 
case of his adversary. See, also, as bearing on this question, Burnett 
V. Phalon, 19 How. Pr. 530; Greenl. Ev. (13th Ed.), 509, 510, 410; 
Lord Melv'dle's Case, 29 How. State Tr. 376; Rex v. Woburn, .10, 
East, 395; Fenn v. Oranger, 3 Camp. 177; Whitev. Everest, 1 Vern. 
ISl; Brady v. Atlantic Works, 15 0. G. 965. 

It follows that, although the examination of the défendant was 
proper within certain limits, it was not proper to the extent insigted 
upon by the complainants. The necessary proof of infringem'ent could, 
it seems, be obtained without requiring witness to disclose the names 
of ail his customers in this state as required by the second question 
above quoted. Ibis knowledge might be of advantage to complain- 
ants in other prosecutions, but how it could materially aid the court 
upon the question of infringement it is not easy to discover. 

If the patent is sustained and the device of the défendant deter- 
mined to be an infringement, his previous testimony that he had used 
his torpedoes in great numbers in tbis state is surely sufficient évi- 
dence of use to sustain an interlocutory decree. While it would seeni 
'^^hat the complainants are not entitled to pursue this line of exami- 
nation ad libituin, they are entitled to sufficient évidence to enable 
them to présent to the court clearly and intelligently a complète de- 
scription of the defendant's torpédo, the manner of its use, and the 
effect produced by its explosion. It follows, therefore, that the ques- 
tion calling for the name of one person or firm should bave been 
answered. Should the complainants désire again to examine the 
witness, he should be required to answer as suggested. It is yery 
clear from thèse views that the motion to punish for contempt must 
be denied. The examiner had no power to rule on the admissibility 
of the évidence, and the défendant had the right upon a question, 
which, to say the least, was not free from doubt, to take the opinion 
of the court. Had he answered, the mischief which he seeks to 
avoid would bave been accomplished, and he would bave been left 
remediless. He acted under the advice of counsel, apparently in good 
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faitb, and, ereu thougb he acted mistakenly, it is not a case where 
he should be punished. In re Judson, 3 Blatehf . 148 ; Smith v. Stage 
Go. 18 Abb. 419; HUliker y. Hatliorne, 5 Boaw. 710; Week» V. Smith» 
8 Abb. Pr. 311. 

The mutiou ia deuied. 



GoTTFRiED V. MoERLÊiN and eighteen other cases. 

(Oireuit Court, 8. D. Ohio. November 22, 1882.) 

Patkht Expires aftkb Suit Bhought— Rkmbf Qrauted. 

The mere fact of the patent expiring after suit brought, and before final 
hearing, will not defeat the jurisdiction. A court of equity wiil adminiater 
any relief it flnds necessary. 

In Equity. 

Banning d Banning, for complainant. 

Parkinson é Parkinson, for défendants. 

Baxter, 0. J. Tbe forègoing causes came on to be beard upon the 
motion of défendants to dismiss eaob of said causes, for the reasou 
that it appearing upon tbe face of tbe pleadings and record tbat the 
patent sued npon bas expired before the submission of tbe cause for 
an injonction or any équitable relief, and tbe pleadings sbowing no 
cause for équitable relief other than for the purpose of an injunotion, 
there is no ground for tbe intervention of a court of equity, and that 
no sucb équitable relief can be granted as to enable this court, as a 
court of equity, to acquire jurisdiction for tbe purpose of any relief 
whatever ; and, said motion baring been argued by counsel for de- 
fendants, the court refusing to hear arguments for complainant, 
and the court, being now fully advised in the promises, doth order 
tbat said motion be and the same is hereby overruled. 

Note. Judge Baxter, in dispoaing of the above motion, said, in substance, 
that at the time the suit was brought the patent was atill in force, and it was 
therefore properly brought on the equity side of the court; that the mere fact 
of the patent expiring before final hearing would not defeat the jurisdiction; 
and that a court of equity would adminiater any relief it found necessary. 
Judge Gresham, District of Indiana, rnled the same way in ffoi^fried v. Cres- 
cent Brewing Compa^ny, 13 Fed. Eep. 479, the point being there made, in oppo- 
sition to the entry of a decree, " that the patent having expired before the 
Bubmission of the cause, the court had no jurisdiction as a court of equity to 
awUrd au injuaCtion or account, or other relief." 
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FiNNET and others v. Gband Texink Eï. Co. 

{District Court, 2V. D. Illinois. 1882 ) 

1. Shipping— DiscHAEGB op Cargo— DHMnBEAGE. 

Where a cargo of corn was unloaded as soon as practicable at defendant's 
elevator, it being the only elevator at the port of arrivai, défendant is not lia- 
ble for démarrage, notwithstanding there was a delay in unloading the cargo 
arising from the fact that other vessels had arrived before the libelant'a ves- 
sel, and préférence was given to them in unloading. 

2. Same— Ohartee — Presumptions. 

A party making a charter of his vessel must be presumed to know the course 
of business at the port of destination, and that his vessel must waa uatil ves- 
sels which arrived before his were unloaded. 

3. Same. 

Where there was no stipulation In the charter-party that the vessel should 
be unloaded within any spécial time, nor for quick dispatch, her owner cannot 
recover for delay caused by awaiting her turn for unloading. 

W. H. Condon, for libelant. 

Ohas. E. Kremer, for respondent. 

Blodgett, D. J. This is a libel for damages by the owners of the 
schooner George C. Finney, by reason of alleged unreasonable delay 
in the discharge of the cargo of the schooner at Goderich. The un- 
disputed facts are thèse: That the schooner was chartered in the 
city of Chicago, on October 18, 1880, to carry a cargo of corn to Gode- 
rich, Canada. She took on her cargo, and sailed the day after 
she was chartered, which was October 19th. Her bill of lading 
showed a shipment of 20,055 bushels of corn at the port of Chicago, 
to be transported to Goderich, and there délivered "for aceount of G. 
P. Comstock & Co.," "in care of the Grand Trunk Eailway Com- 
pany." No promise was made for any spécial time in which the 
cargo was to be discharged; nor was there any clause in the bill of 
lading requiring dispatch in discharging. The schooner arrived at 
Goderich on the morning of October 23d, and her captain reported 
that he wàs ready to begin unloading that morning' but he was told 
that there were five other vessels ahead of him, and he must wait his 
turn. The Grand Trunk Eailway had only one elevator at Goderich, 
and it took until the aftemoon of October 30th to unload the five 
vessels which had arrived and reported ahead of the Finney. On 
the aftemoon of the 30th they began unloading the Finney, bpt owing 
to rough weather they were unable to fuUy discharge her cargo till 
about noon of the first of November. 
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I think there can be no doubt of the statement that she was un- 
loaded as soon as it was practicable to do so, at the Grand Trunk ele- 
vator, giving precedence to the vessels which had arrived abead of 
ber with cargoes consigned to the same elevator. The only question 
in the case is whether the schooner was obliged to await her turn to 
be unloaded, and whether, there being no stipulation that she should 
be unloaded within any spécial time, nor for quick dispateh, her 
owners can recover for the delay as unreasonable. The parties to 
the charter must be presumed to bave been acquainted with the course 
of business at the port of destination, It must be assumed that the 
libelant, or those acting for him in making the charter of his vessel, 
knew that there was only one elevator belonging to the Grand Trunk 
Eailway Company at Goderich, and that this cargo which he con- 
tracted to deliver to the care of that railway company must be un- 
loaded at this elevator, 

It also appears from the proof that libelant and his agent, through 
whom the charter was made, was aware of the fact that other vessels 
had beèn chartered for the same port, one of which was owned by 
libelant, and had sailed only a few days before the charter of the 
Finney. So he must bave kuown that other vessels were ahead of 
the Finney, and that she could not be unloaded till after they were, 
if she arrived after they did. In other words, he must be held to 
bave known that his schooner must be unloaded at the Grand Trunk 
elevator; that she must wait until vessels which had arrived before 
her were unloaded; and he knew that others had been chartered and 
sailed in advance of him, and might possibly, if not probably, hâve 
the right to be unloaded ahead of the Finney. This view seems to 
be fully sustained by the suprême court of the United States in The 
Convpy's Wheat, S Wall. 225, and also in Cross v, Beard,26 N, Y. 
91; The Glover, 1 Brown, 167; Abb, Shipp. 311; Henley v, Brook- 
lyn Ice Co. 8 Ben. 471 ; S, G. 14 Btatohf. 522, There is no proof that 
the schooner was not unloaded as soon as she could be if she was re- 
quired to await her turn at the elevator. True, there was one day 
after the unloading commenced in which they were unable to work 
on account of the weather, the wind blowing from suoh a direction as 
to cause so much sea at the elevator as to make it impossible to work 
the machinery. This was a sufficient cause for the delay which inter- 
intervened between the beginning and completion of the unloading. 

The fùrther point was made by the défense that the respondent, 
not bèing the owner of the cargo of the schooner, but only a carrier 
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■who was to transport it by rail from Goderich to itô final destination, 
is not liable in this action for démarrage; but, with the view I take 
of tho law on the admitted facts, I do not deem it necessary to pass 
on that question. 

The findings of the court will be that the respondent was not in 
fault, and the libel is dismissed l'or want of equity. 



Thb Petee Eittee.* 

{Distrid Court, E. D. New York. November 16, 1882.) 

Admitîaltt— Collision — Sailing Vessels on thb Bame Tack — Duir' of thb 

OVBKTAKING VbSSBL. 

AVhere two schconers, the P. and the R. , were sailing on the same tack in the 
East river, the overtaking vessel, the R., sailing faster and a Httle doser to thé 
wind than the P., and the P. couM not luff, and held her course, and, on the 
approach of the R., those on the P. called out to the R. to keep ofl; held, that 
it was the duty of the leading vessel to hold her course, and it was the duty of 
the overtaking vessel to keep off and pass to leeward ; and, as she failed to dis- 
eharge this obligation, Bhe was liable for the damages resultiag, • 

Alexander é Ash, for libelant. 

S. B. Caldwell, for the Eitter. 

Benedict, D. J. This action is. to recover damages for a collision 
between the schooner Edwin L. Pierce and the schooner Peter Eitter, 
that occurred in the East river on the twenty-ninth day of July, 
1880. Both vessels were beating up the East river, bound to the 
eastward, and at the time of the collision were upôn thë same tack. 
The Edwin L. Pierce was laden with brick; the Peter Eitter laden 
with clay, and sailing faster than the Pierce. The wind at the tiine 
was blowing freshly from the N. W. or N. N. W. At the Hook the 
Eitter hauled her sheets aft, ànd stoùd àlông np the rivef close to the 
wind, on a course which carried her to the eastward of the buoy at the 
f oot of Tenth street about as far as the middle of the river. After the 
Eitter had hauled round the Hook, the, Pierce crossed her bow, stand- 
ing towards the New York shore on the starboard tack. This tack 
thé Pierce held as far as thé réëf àbové Tenth stréët would permit, 
and then she tacked and stobd over to the Brooklj'n shore ugon her 
long leg. Both vessels were then upon the port tack, the Eitter 
gaining on the Pierce; and lying^ éloser to the wind than thé Pieiîce 

«Kepuiled by R. D. & Wylly» Benedict. 
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was able to do. As the Eitter drew np upon the starboard quarter 
of the Pierce, she was hailed by those on the Pierce to keep off. 
This she failed to do, and her jib-boom catching in the Pierce's 
mainsail the vessels were thrown together, and damage done to the 
Pierce. 

On the part of the Eitteï' it is alleged that the Pierce kept off 
across the Eitter's bows, and so caused the collision. The proof is 
that the Pierce did not keep off, but held her course as close to the 
wind as it was possible for her to lie. 

Upon thèse facts the liability of the Eitter is clear. She was the 
overtaking vessel, and bound to avoid the Pierce. This she could 
easily hâve done by keeping a little off the wind and passing the 
Pierce to leeward. The Pierce could not luff, and if she had kept 
away she would bave been carried across the course of the Eitter. 
The duty of the Pierce under the circumstances was to hold her 
course, and this she did. The Pierce not being guilty of any fault, 
and the Eitter having failed to discharge the obligation to avoid the 
Pierce, the liability of the Eitter for the damages resulting foUows, 
of course. 

Let a decree be entered in favor of the libelant, with an order of 
référence to ascertain the damages. 



The Alzena.* 
(District Court, B. D. Pennsylvania. October l3, 1882.) 

1, PtLOTAGE— CoKSTITnTIONAL LAW— AUTHORITT OP STATB. 

A pilot licensed by the state of Delaware may recover the leea provided by 
the statut e for pilotage services tendered to a vessel on a voyage from a foreign 
port up the Delaware bay and river to the port of Philadelphia, although the 
services were refused, and notwithstanding a statute of Pennsylvania prohibit- 
ing any one from acting as such pilot without a Pennsylvania license. 

Th« Vlyitiene, 9 Fed. Rbp. 165, and 12 Fbd. Kep. 346, followed. 

2. LiBHii— Appropbiatb Bemedt pob Fbbb fob Pilotagb Seuvicbs Tendebe» 

AND DBCLISED. 

A libel in rem may be maintained for fées allowed for pilotage services tend- 
ered in accordance with the provisions of a state statute but decliued by the 
master. 

In Admiralty. Hearing on libel and answer. 
♦Reported by Albert B. Guilbert, of the Philadelphia bar. 
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This was a libel by John H. Truxton, a pilot licensed under an act 
of assembly of the state of Delaware, approved April 5, 1881, against 
the schooner Alzena, setting forth that on Marcb 15, 1882, he tend- 
ered his services as a pilot to the schooner Alzena, sugar laden, then 
outside of the breakwater, on a voyage from a foreign port up the 
Delaware bay and river to the port of Philadelphia; that by the 
provisions of the said act of the state of Delaware the vessel was 
bound to accept the services of the first pilot who offered, and in case 
of refusai was liable to him in a sum equal to the pilotage fées, and 
that the same might be recovered by a libel in admiralty. Though 
the libelant was the ûrst pilot who ofîered himself to said schooner, 
his services were declined by her master, who refused to take a pilot 
or to pay the libelant his fées. The answer sets forth that the laws 
of the state of Pennsylvania exempt ail vessels from the obligation to 
take a pilot after they hâve crossed a straight line drawn from Cape 
May light to Cape Henlopen light, and denied the right of the state 
of Delaware to compel vessels bound to and from the ports of Penn- 
sylvania to take her pilots, and the right of libelant to maintain an 
action in rem. 

Curtis Tilton and Henry Flanders, for libelant. 

H. G. Ward and M. P. Henry, for respondent. 

Butler, D. J. The décision in The Clymene, 9 Fed. Eep. 165, 
and 12 Fed. Eep. 346, covera everything embraced in this case, ex- 
cept the. question of remedy; and this must be determined against 
the respondent. In view of the foUowing authorities no discussion 
seems necessary : The America, 1 Low. 178 ; The Çaliforhia, 1 Sâwy. 
463; The George S. Wright, 1 Deady, 591; The Qlencarnei 1 Fbd. 
Eep. 604. 

A decree must be entered in favor of the libelant. 

MoKennan, C. J., sat on the argument, and concurred in above 
opinion 



Pilotage. The power of congress to legislate on any subject îs exclusive 
only when a uniform rule is requiredp but where it requîtes rulea in différent 
localltles, the state may legislate in the absence of congressional legislation.(a) 
It is exclusive only when exercised.(6) Or where the subject is national, aud 

(«) Cooley T. Board of Port Wariens, 12 How. daU v. Nevada, 6 Wall. 36; People t. Cent. Pko. 
S9:i; Gilman v. Philadelphia, 3 Wall. 713; Ex R. Co. 43 Cal. 404. 

parte McXeil, 13 Wall. 240; Ponnd v Turck, 98 (») Ogden v. Saandcrs, 9 Wheat. 1; Passenger 

C. 8. 462 ; Mitchell V. Steelman, 8 Cal. 363 ; Cran- Cases, 7 How 283 ; Master v. Ward, 14 La. Ann 

289; Mascer v. Morgan, Id. 695. 
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adiiiits of only one plan of regulation.(fl) Or in cases where the states are ex- 
pressly prohibited.(d:) It is not so exclusive as to prevent states from enact- 
ing laws necessary to internai police.(e) The commercial clause in the fédéral 
constitution does not operate as an absolute prohibition ou the states to legis- 
late on the subject.(/) The mère grant of power to congress to regulate com- 
merce does not forbid states from passing laws on the same subject. They 
hâve concurrent power on the subject. (^) And so a territory may legislate, it 
being "a rightful subject of legislation."(^) 

The grant to congress by the constitution of the power to regulate com- 
merce does not of itself deprive the states of the power to regulate pilots; 
and congress has not by législation deprived the states df their power to legis- 
late on the subject, (ï) but, on the contrary, state laws hâve been contirmed.(i) 
But existing régulations or provisions making discrimination in the rates of 
pilotage between vessels sailing between the ports of différent states, or any 
discrimination against steam-vessels or national vessels, are annulled and 
abrogated.(&) So states may pass laws for the régulation of pilots, if they 
neither give a préférence, of one port over another, nor require vessels to pay 
duties.(^) The statutes of the several states regulating the subject of pilotage, 
in view of the humerous acts of congress recognizing and adopting them, are 
to be regarded as constitutional, until congress by its own acts supersedes 
them ;(ot) but they are immediately abrogated when an act is passed by con- 
gress which conflicts with them.(w) But the passage of congressional acts 
regulating pilots does not release pilots from the penalties incurred under state 
laws.(o) — [Ed, 

(c) Cooley v. Board of Port Wardem, 12 How. ,0 Cooley v. Board of Port Wardens. 12 How. 
299. 299. 

(d) In re Briiikmail, 7 Bank. Reçc. 425. (/) Act of Congress of August 7, 1739, 5 4, (1 St. 

(e) Com. of fliotage v. The Cuba, 28 Ala. 185. at Large, 64.) 

(/)U. (*) Act of July 13, 1866, (14 St. «t Large, 93.) 

(g-) Cooiey V. Board of Port Wardena, 12 How. (/) Cooley v. Board of Port Wardens, 12 How. 

319; People T. Coleman, 4 Cal. 46; Ciscov. Bob. 299; The VVheeling Bridge Case, 18 How. 421. 

erts, 6 Bosw. 494; Dryden v. Com. 1« B. Mon. 698. (m) Ei parte McNeil, 13 Wall. 236. 
(A) Edward» v. The Panama, 1 Or. 418. (») The Panama, Deady, 27. 

(o) Sturgis T. Spofford, 46 N. Y. 446. 
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FuLiiER and others v. Cotjnty op Colpax. 

{Circuit Court, D. Nébraska,. November Term, 1882.) 

Removal op Cause — Courts — Suitb Rbmovablb. 

A board of county commissioners of a county created by the laws of the state 
of Nébraska, is in no just or proper sensé a court within the meaning of thu 
removal acts of congress ; and a mère claim against a county for right of way 
for a public road, while the same is pending before the county board, does not 
constitute a suit within tlie meaning of the said remoral acts. 

Motion to Remand Cause to State Court. 

Mr. Wakeley, for plaintiff. 

Mr. Munger, for défendant. 

DuNDY, D. J. This cause was remo'ved into this court from a state 
court held within and for Colfax county. The défendant moves to 
remand the same, for the reason that the suit was removed from an 
appellate court and not from the one in which the suit was brought. 
If this be true it must, of necessity, be décisive of the motion. 

In considering the motion two questions arise — First, is a board of 
county commissioners a court within the meaning of the removal 
acts of congress; and, second, is a mère claim for damages for right 
of way for a public road, presented to the county board, a suit within 
the meaning of the said removal acts, so long as the claim there re- 
mains for considération. 

The state law provides for paying for the right of way necessary in 
locating ail public roads. If damages are sustained by the owners of 
land through which a road is located, the county is primarily liable 
therefor, and the manner of making the claim as well as the mode of 
making the payment is hère perfectiy well understood. After the 
location of the road ail that seems to be necessary for the injured 
party to do is to make known to the county board the fact that dam- 
ages are claimed for the right of way. If the claim is thought to be 
just and reasonable the county board allows it, and draws warrarxts 
on the county treasury for the amount of damages awarded. If the 
claimant should be dissatisfied with the amount of damages so 
awarded him, he can appeal to the district court of the proper county, 
where the case is to be tried de novo. Thus it will be seen that the 
remedy provided by law in cases like the présent one is alike speedy, 
efflcacious, inexpensive. 

The plaintiffs were damaged, as they claim, in conséquence of a 
publie road being located through their lands; and they presented 
v.l4,no.4— 12 



l78 FEDBBAL BBPOBTEB. 

to the county board a claim in the sum of $5,000 therefor. The 
board reduced the claim, or sum allowed, to $250, and fche claimanta 
appealed to the district court, ail of which was doue in strict accord- 
ance with the law. In presenting a claim to the county board for 
allowance, no formai proceedings are at ail necessary, no plead- 
ings of any sort are required to be filed, no process issued for any 
purpose whatever connected with the matter, and no formai judg- 
ment follows either the rejection or allowance of a claim by the 
board. The claim, when so made, is simply audited, alloived, or 
rejected, as justice and reason seem to require. In case of an ap- 
peal to the district court, the appeal is docketed, and pleadinga are 
filed, and the cause then in ail respects proeeeda in the usual and 
ordinary way. The cause is then, in every sensé of the term, in a 
court, and is also, then, in every sensé of the term, a suit. 

Now, what is usually nnderstood by the words "court" and "suit," 
where we find them in législative enactments or in légal proceedings ? 
Blackstone says a "court is a place wherein justice is judicially ad- 
ministered," To administer justice judicially, there must be ajudge, 
and usually, though not always, there are also other officers, such as 
clerk and sheriff or marshal. That also implies the right to issue 
compulsory process to bring parties before the court, so that jurisdic- 
tion may be acquired over the person or property which forms the 
subject-matter of the controversy. To administer justice judicially, 
two parties to a controversy must exist ; there must be a wrong done 
or threatened, or a right withheld, before the court can act. Then a 
hearing or trial follows, and the "justice to be judicially adminis- 
tered" results in a formai judgment for one of the parties to the con- 
troversy. The judgment to be pronounced usually has full binding 
force, unless modified or reversed. The courts oan issue the proper 
process to carry their judgments into effect, and in that way sub- 
serve the great ends of their création. But this is not so with the 
county boards in this state. They are not clothed with the neces- 
sary power to issue éompulsory process to bring parties litigant be- 
fore them. They cannot, in cases like the one under considération, 
issue process to compel the attendance of witnesses. They cannot 
and do not enter formai judgments in cases presented to them for 
their considération. They hâve no authority to exécute any judg- 
ments if they should thoughtlessly undertake to enter them. They 
hâve but one party before them on whom their orders can operate. 
In short, the county board is so totally unlike a court, and so differ- 
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ent in its constitution and its objecta, that I am unable to see any 
similarity between them. 

If the county board cannot be regarded as a court, it will follow as 
a necessary conséquence that no suit was pending in this case until 
the appeal from the order of the board was filed and docketed in the 
district court. Two parties to a suit seem to be almost indispensable : 
one who seeks redress, and the other who commits a wrong or with- 
holds what is justly due another. The parties must stand in such re- 
lation to each other that the machinery of the court will operate on 
them when their powers and their aid are invoked. No such a con- 
dition of things existed so long as this claim remained before thè 
county board. But when the appeal was taken, and docketed in the 
district couf t, we then for the first time find a suit pending in the 
court where none of the éléments of either are wanting. It is such 
a suit that can be removed from such a court, as the removal acts of 
congress contemplate. 

I conclude, then, that the board ot county commissioners of Colfax 
county is not a "court," and that this "suit" was never pending in any 
other court than the district court of Colfax county, from which it 
was removed to this court, and that it was, therefore, properly re- 
moved herein. 

The motion to remand is overruled. 

MoCBARy, C. J., concurs. 



A cause may be removed from any state court, whether of limited or gênerai 
jurisdiction, if citizenship and amount are within the statute requirements, 
{Gaines v. Fuentes, 92 U. S. 10 ; S. C. 8 Chi. Leg. News, 225 ;) but a justice'a court 
is not a state court, {Rathbone OU Co. v. Bausch, 5 W. Va. 79.) The right 
is conflned to parties litigant in state courts. The act does not apply to ter- 
ritorial courts, although on the admission of such territory as a state the suit 
passed into the jurisdiction of the state court. Ames v. Colorado Cent. R. Co. 
4 Dill. 251 ; 8. C. 4 Cent. Law J. 190. See Watson v. Brooks, 13 Fed. Eep. 
540. So, actions brought by the District of Columbia against an alien cannot 
be removed. Cessél y. McDonald, 57 How. Pr. 175; S. 0. 16 Blatchf. 150.— 
[Ed. 
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Hart V. City of New Orléans* 

(Oi/rcuit Court, E. D. Louisiana. Nôvember, 1882.) 

Rbmoval op Causes under Rev. St. p. 639, § 3— Affidavit. 

The affldavit required by the act of 1867 (14 St. 558 ; Rev. St. p. 639, § 3) to 
be made by the petitioner for the removal of a case from a state court to tho 
fédéral court, on acco'jnt of "préjudice and local influence," may, in the ab- 
sence of the petitioner, be made by his attorney of record, if the afiiant swears 
that both himself and his client " hâve reason to believe, and do believe, that 
from préjudice and local influence he will not be able to obtain justice." 

A. G. Brice and Edward H. Farrar, for plaintiff. 

Charles F. Buck, City Atty., for défendant. , 

BiLLiNGS, D. J. The cause is submitted on a motion to remand, 
the question being whether, under the local-prejudice act of 1867, the 
aflBdavit may be made by the attorney of record. The affidavit is in 
the form prescribed by the statute, that the plaintiff, who is a citizen 
of the state of New York, "has reason to believe, and does believe, 
that from préjudice and local influence he will not be able to obtain 
justice." The affidavit sets out the absence of the plaintiff as the 
reason why the affidavit is not made in person by him, and the hard- 
ship which will resuit from the times of the récurrence of the terms 
of the United States circuit court, whereby a long delay will be 
necessitated in the progress of the cause, and is accompanied by a 
pétition of the plaintiff, through his attorney, for a removal. 

The question is whether this affidavit is an affidavit made by the 
plaintiff, within the nieaning of the statute. I think the object and 
history of the statute show that it is. Under thp act of 1789 an alien 
or citizen of another state must be a défendant, and must be sued 
alone in order to be entitled to remove. The act of 1866 (14 St. 
306) provided that a défendant, who was an alien or foreign citizen, 
raight remove his cause even when he was sued with others, and the 
purpose of the suit was to enjoin him, or when his controversy waS 
severable from that of the other défendants. This act of 1867 (14 
St. 558) is declared tô be amendatory of the last, and permits any 
foreign citizen, be he plaintiff or défendant, who has a suit pending 
with a résident citizen in the courts of the state of the latter, to re- 
move the cause upon making and filing the affidavit. The object of 
the statute was, in cases which, according to the fédéral constitution, 
were embraced within the judicial power of the Union, to give any 

*lieported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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foieign citizen the right peremptorily to elect to hâve Ms cause tried 
in the courts of the Union if he exhibited to the court proof by affi- 
davit that he feared he could not obtain justice by reason of local 
préjudice. The allégation of local préjudice eannot be traversed, and 
need not specify any grounds. When made and exhibited to the court 
in the formof an affidavit, it works absolutely and arbitrarilya removal. 
The élection of the party to remove, and the statement of bis fear 
and belief, verified by the oath of some person who reasonably knows 
the same, are, it seems to me, the sole requisites imposed by con- 
gi-ess. To require more ■vvould restrict unreasonably the protec- 
tion afforded by the law. The afiûdavit in behalf of a party in his 
absence, made by the attorney, as to a fact which the attomey might 
and almost necessarily must know, affords to the opposite party even 
a better security than that of the client could, and is the affidavit 
made by the party, within the meaning of the statute. 
The motion to remand is denied. 

See Hobby v. Allisoii, 13 Fed. Rep. 401, and note, 405. 



Defoed, Hinkle & Co. ». Mehaffy and othera. 
{Circuit Court, W. D. Tennessee. November 11, 1882.) 

Removal op Cause — Indispensable Parties— Gaknishbes. 

Alt)iougli certain défendants were made parties to a Mil in equîty où the 
Bllegation tliat they were indebted to the principal défendant, and thua hecame 
real parties to tlie suit, yet it does not follow that they are indispensable parties 
to the controversy. 

Stokcly Hays, for the motion. 

H. W. McCorry, contra. 

Hammond, D. J. This is a second motion tO remand this casé, 
upon a ground not urged on the hearing of the first motion, which 
was overruled. Deford v. Mehaffy, 13 Fed. Eep. 481. It. is now 
said that the défendants who were made parties upon .the allégation 
that they were indebted to the principal défendant are citizens of 
this State, as are the plaintiffs, and that this defeats our jurisdiction. 
The case of Hyde v. Ruble, 194 U. S. 407, is relied upon. I think it 
bas no application. While the résident défendants to this bill in 
equity do not oçcupy precisely the attitude of mère garnishees at law, 
in the sensé that the case can be said to be at issue before they 
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answer or there has been pro confessa against them, they are not 
though proper parties, indispensable parties, and they hâve no such 
interest in the controvesy as makes this an inséparable controversy 
with citizens of the same state as the plaintiff, thereby defeating our 
jurisdiction. The judgment on the former motion does not lead to 
this resuit. It was there held that, unlike bare garniahees at law, 
thèse défendants were substantially parties to the record, — not quasi 
parties, but real parties, — entitled to answer, and the case was not 
ready for trial, so as to close the principal defendant's right of re- 
moval by a lapse of the first trial term, until they had answered, or 
there had been a pro confessa. But it does not follow that they are 
indispensable parties to the controversy with the principal défendant, 
and as they clearly are not, the motion to remand must be over- 
ruled. So ordered. 

Since the foregoing judgment, Mr. Justice Habt-an's opinion in the case of 
Bacon v. Rices, not yet reported,* (to appear ia 105 U. S.,) has been received, 
It fully sustains the above ruling. Hammond, D, J. 



îfominal parties are not to be treated aa parties, although made parties, to the 
suit, {Livingstony. Gibbons, 4 Johns. Ch. 94; James v. Thurston, (5 E. I. 428;) 
so, if a citizen of the state where suit is brought is not a necessaiy party, and 
his présence is not essential, the non-resident défendant may remove, although 
the former does not unité in the petitioif, {Hatch v. Chicago, R. I. & P. R. Co. 
6 Blatchf. 105; Ex parte Girard, 3 Wall. Jr. 263; Hadleyy. Dunlap, 10 Ohio 
St. 1; Livingston v. Gibbons, 4 Johns. Ch. 94;) and if ail the défendants join 
but one, and that one is an unnecesaaty party, the cause may be removed, 
[Cooke V. Seligman, 7 Fed. Rbp. 263.) The right to a lemoval is not afEected 
by the fact that a défendant, a citizen of the same state, is a proper but not 
an indispensable party to a separable controversy. Bamey v. Latharn, 103 
U . S. 205. So, where a landlord, the real owner; assumes the défense, he makes 
himself a party, and, being the real défendant, may remove the cause if he has 
the requisite citizenship, {Greene v. Klinger, 10 Fkd. Bbp. 689; Wilber v. Nat. 
Bank, 12 Chi. Leg. N. 75;) and ao where a tenant disclaims title and has the 
landlord substituted as défendant, {State v. Lewis, 12 Fed. Réf. 1, and note, 
p. 7; see Allin v. Robinson, 1 Dill. 119; Rel/e y.Rundle, 103 U. S. 222; Chaf- 
fraîxv. Board of Liquidation, 11 Fed. Rep. 638.) Where a married woman^ 
sole owner of a patent, brings suit thereon for an infringement, her husband 
need not be a party. Lorillard v. Standard OU Co, 18 Blatclif. 199. 

Where the real party to a controversy is clearly entitled to hâve his rights 
passed upon by the courts of the United States, he is entitled to remove, 
although the the nominal party has no such right, (Cohens v. Virginia, 6 Wheat. 
264,) and though the nominal party be a party on the record, (Greene v. Klinger^ 

«See uow jBocon y. Rivet, 6 Morr. Truns. 36. 
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10 I'ed. Eep, 689.) So, in ejectment, the sole owner raay remove, although 
his grantor, a citizen of the same state as plaintiff, is a party. Calloway v. 
Ore Kîiob Co. 74 N. C.200. Offlcers of a corporation, joined as défendants in 
equity, but as to whom no relief is prayed, are nominal parties, such as will 
not defeat tlie riglit to a removal. Latch v. Chicago, R. I. & P. B. Co. 6 
Blatchf . 105 ; and see Pond v. Sibley, 7 Fed. Eep. 129 ; Nat. Bank of Lyndon 
y. Wells Rie. Manufg Co. 7 Fed. Hep. 750. State and county officers are not 
necessary parties to a controversy relating to the validity of bonds. Toum of 
Aroma v. Auditor, 2 Feu. Kep. 33. Jurisdiction is not defeated by joining 
as nominal parties the executors of a deceased person, citizens of the same 
state as complainant. Walden v. Skinner, 101 U. S. 577. A garnishee is 
not a party to the suit, as proceedings in garuishment process are but incident 
to the suit. Cook v. Whitney, 3 Woods, 715. See £lllis v. Sisson, 11 Fed. Kep. 
353.— [Ed. 



Hall v. DevoE Manuf'g Co 
{Diitriet Court, D. New Jertey. November 14, 1882.) 

1. JOBIBDICTION— FEDERAL Co0RT8. 

The estent of the jurisdiction of the fédéral courts cannotbe restricted or 
enlarged by state législation or agreement ; but such législation or agreement 
may give deflaiteness or certainty to questions which congress had necessarily 
left undetennined. 

2. Bame — Compact betwben States. 

By the compact entered into in 1833 between the states of New York and 
New Jersey, approved by aot of congress, June 28, 1834, (4 St. at Large, 711,) 
it was agreed that the state of New York has exclusive jurisdiction of and over 
ail the waters of Hudaon river, and of and over the lands covered by the said 
waters, to the low-water mark on the New Jersey shore ; and the state of New 
Jersey has the exclusive right of property in and to the land under the water 
lying west of the middle of the river, and exclusive jurisdiction of and over the 
wharves, docks, and improvements made and to be made on the Jersey shore, 
and on vessels aground on said shore, or fastened to any such wharf or dock, 
(except as to quarantine régulations,) and the exclusive right of regulating the 
fisheries on the westerly side of the middle of the river. 

3. Same — District of New Jersey. 

A vessel fastened to a wharf or pier on the western side of the Kill von KuU 
is within the exclusive jurisdiction of New Jersey. 
Denying The L. W. Eaton, 9 Ben. 289. 

Libel in personam. 

Scudder à Carter, for the Devoe Manufacturing Company. 

Beehe, Wilcox é Hobbs, for libelant. 

Nixon, D. J. A libel in personam was filed in the above case, 
alleging as the cause of action a collision between the canal-boat T. 
ifV. Griffin, whereof the libelant was owner, and the tug-boat P. W. 
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Devoe, whereof the Devoe Manufacturing Company was owner. The 
collision occurred in March, 1882, on the East river, near the mouth 
of Newtown creek, in the eastern district of New York. A monition 
issued with the usual attachment clause. The marshal has made 
his return that the respondent, a foreign corporation, was not found 
in his district, and that he had seized the tug-boat F. W. Devoe, and 
held the same to respond to the libelant's claim for damages. A 
motion is now made to set aside the service of process on the ground 
of a want of jurisdietion in the court. 

It appears from affidavits filed and used at the hearing that on the 
twenty-seventh of October last,.when the seizure was made by the mar- 
shal, the F. W. Devoe was lying in the Kill von Kull, between Staten 
Island and New Jersey, fastened to the end of a dock at Bayonne, in 
New Jersey, two or three hundred feet below low-water mark, and about 
half a mile from the entrance to the bay of New York. The proctor 
for the respondent insists that although the tug, when seized, was fast- 
ened to a pier extendiiig into the water from the New Jersey shore, she 
was lying below low-water mark in Kill von Kull, and hence was within 
the exclusive jurisdietion of the eastern district of the state of New 
York. The précise claim is that in ail admiralty proceedings the juris- 
dietion of the district court of the United States for the southern and 
easterns district of New York extends over the waters of the Hudson 
river and Kill von Kull to low-water mark on their western shores, to 
the exclusion of the district court of the United States for the state of 
New Jersey. The question is an important one, involving large in- 
terests, and demands careful considération. If the construction con- 
tended for can be fairly given to the législation of congress in defin- 
ing the judicial districts of New Jersey and New York, the people of 
the first-named state hâve been laboring under a delusion for many 
years in regard to its territorial boundaries, and the judges of this 
court hâve been exercising unwarrantable authority over cases in ad- 
miralty which should hâve been tried and determined in the districts 
of our sister state. 

The question came before the late circuit judge (Blatchfoed) of 
the southern district of New York, in 1878, in the case of The Schooner 
L. W. Eaton, and seems to hâve been examined by him with great care. 
9 Ben. 289. The vessel had been attached by the marshal of the New 
York district on the first of April, 1875, being at the time afloat, and 
fastened by means of Unes to a dock at Jersey City and outside of 
low-water mark, the wharf projecting into the navigable waters of the 
Hudson river, west of Manhattan island, and to the south of the 
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moiith of Spuyten Duyvil creek. A motion was made on behalf of 
the claimant to discharge the attaohment, on the ground that the ves- 
sel was not, at the time of the seizure, in the jurisdiction of the court. 
The learned judge denied the motion and filed an elaborate opinion, 
in which he held — 

(1) That. it was the established law of that district that the locus in quo in 
such a case was within the jurisdiction of the southern district of New York in 
admirait}'; (2) tliat said jurisdiction existed prior to the agreement of Sep- 
tember 16, 1833, between Kew Yorlc and New Jersey, which agreement ia set 
forth In the act of congress of June 28, 1834, (4 St. at Large, 708) and that 
nothing witiiin the agreement or the act restricted the jurisdiction; and (3) 
that sections 541 and 542 of the Eevised Statutes did not hâve the effect of 
altering the jurisdiction. 

It is quite obvions, from carefuUy reading bis opinion, that when 
he assumed it was the established law of bis district that the locus in 
quo was within his jurisdiction, the judge only meant to assert that 
bis distinguished predecessor, Judge Betts, had so declared the law. 
I cannot find that the question was ever discussed before May, 1860, 
when it arose before Judge Betts in the case of U. S. v. Ship Julia 
Lawrence* His opinion was never published in any volume of his 
admiralty décisions, and its full text first appears in Judge Blatoh- 
ford's opinion. The jurisdiction of the New York court over the 
place of the seizure was challenged in that case, it being admitted 
on both sides that the ship when seized was attached to a pier or 
dock on the New Jersey side of the river and upon waters of the bay. 
Judge Betts states that two questions were debated before him on 
the issue of law. The first regarded the actual boundary Une of the 
southern district of New York. He does not say what the second 
was, but it is to be inferred from hia subséquent reasoning that it 
had référence to the efïect which the arrangement entered into be- 
tween the states of New York and New Jersey respecting their mutual 
boundary line had upon the antécédent législation of congress. He 
correctly holds that any variation of the line, made by the assent of 
New York, subséquent to the establishment of the United States 
judicial districts, would not afFect the dimensions and authorities 
of those districts, without the full concurrence of the government of 
the United States in such change. 

Entertaining such profound respect for the opinion of this able 
judge, I wish to suggest, with much diffidence, that the unsound conclu- 
sions which he reached arose from two false assumptions. He as- 

*6 Amer. Law. Rev. 383. 
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sumed (1) that the judiciary act of 1789 fixed the boundary Une of 
the district of New York to low-water mark on the western shore of 
Hudson river; and (2) that the agreement entered into in 1833, be- 
tween New York and New Jersey, in regard to the boundary, altered 
or changed some previously-existing line. If it can be shown that 
no foundation in fact existed for suoh premises, not much weigbt 
shoùld be given to the conclusions drawn from theni. 

1. As to the first assumption, the second section of the judiciary 
act, approved September 24, 1789, (1 St. at Large, 73,) divides the 
United States into 13 judicial districts, and its only statements in 
regard to New Jersey and New York are, "one to consist of the state 
of New York, and to be called the New York district, and one to con- 
sist of the state of New Jersey, and to be called the New Jersey dis- 
trict." It is an historical fact that at that time there was an exist- 
ing controversy between thèse states respecting the proper running 
of the line dividing their jurisdiction — New York claiming the whole 
of the Hudson river to the low-water mark of the western shore, and 
New Jersey insisting that her teritorial boundary extended to the 
middle of the river. Congress did not attempt to settle the conflict; 
expressed no opinion on the question of boundary; but simply eon- 
stituted the districts, limiting their jurisdiction to state lines, wher- 
ever the interested parties should afterwards détermine thèse lines 
to be. 

I find nothing more definite in this respect in the act of April 9, 
1814, (3 St. at Large, 120,) when congress divided New York into 
two districts, although Judge Betts states in his opinion that he dis- 
covers there "more distinctness of discrimination in the restatement 
of the boundary line" than he did in the act of 1789. The only réf- 
érence to the "subject is in the first section, where it is enacted that 
"the counties of Eensselaer, Albany, Schenectady, Schoharie, and 
Delaware, together with ail that part of the state lying south of the 
above-named counties, shall compose one district, to be called the 
Southern district of New York, and ail the remaining part of the said 
state shall compose another district, to be called the northern district 
of New York." 

His honor, Judge Blatchford, seems to lay great stress upon the fact 
that "by the Eevised Statutes of New York, which took effect Jan- 
uary 30, 1830, it was declared that the boundary of the state of New 
York, as its jurisdiction was then asserted, ran from a point on the 
west side of the Hudson river, in the latitude of 41 degrees north, 
Boutherly along the west shore at low-water mark of Hudson river, of 
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the Kill von Kull, of the Sound between Staten Island and New Jersey, 
and of Earitan bay to Sandy Hook, in such manner as to include 
* * * ail the islands and waters in the bay of New York, and 
within the bounds above described, Clearly," says the learned judge, 
"the locus in quo in this case [Eaton] was, by such description, within 
the state of New York, and it was therefore within the southern dis- 
trict of New York." 

In reply it may be suggested that many years before, to-wit, on the 
third of December, 1807, the législature of New Jersey passed an act 
which declared, after reciting in the preamble that the commission- 
ers of the states of New York and New Jersey had met and failed to 
corne to an amicable adjustment of the eastem boundary line of the 
Btate, and that it was necessary to préserve the lawful jurisdiction of 
the state until the existing controversy was brought to a légal con- 
clusion and détermination, that the boundary line of the county of 
Bergen (then adjoining the Hudson river, Kill von Kull, and New 
York bay) extended to the middle or midway of the waters adjoining 
said county, and imposed severe penalties upon ail persons who at- 
tenipted, without authority from New Jersey, to exécute légal process 
therein. Would it not be quite as pertinent to respond: "Clearly, the 
locus in quo in this case was by such description within the state of 
New Jersey, and was therefore within the jurisdiction of its district 
court?" 

It may be added in this connection that the act to croate the east- 
em district of New York was approved February 25, 1865, and the 
language there employed reveals the same congressional intention to 
limit the jurisdiction to state Unes. The first section déclares that 
the counties of Kings, Queens, Suffolk, and Eichmond, in the state 
of New York, with the waters thereof, are constituted a separate judi- 
cial district of the United States, to be styled the eastern distrfot of 
New York. The second section gives to the district court of the east- 
ern district concurrent jurisdiction with the district court for the 
Bouthem district over the waters within the counties of New York, 
Kings, Queens, and Suffolk, in the state of New York, and over ail 
eeizures made and matters done in such waters. By a singular over- 
eight no concurrent jurisdiction was provided for the county of Eich- 
mond (Staten Island) and its waters; and as the Kill von Kull are, 
in part, the waters between the county of Eichmond, in New York, 
and the state of New Jersey, the locus in quo in this case, if not in 
New Jersey, is within the exclusive jurisdiction of the eastern dis- 
trict. This district is expressly limited to counties in the state of 
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New York, and as it bas been created long since the year 1833, when 
the two states definitely settled their boundaries, it will hardly be in- 
sisted tbat its jurisdicfcion is not to be limited and determined by the 
agreement or compact of 1833. But I prefer to put my déniai of the 
motion in this case upon other and higher ground. 

2. The second assumption is that the agreement of 1833 altered 
or changed some previously-existing boundary Une between the states. 
It did not alter or change wbat was before fixed, but rather established 
what was before unsettled. It is conceded that New York had always 
claimed the whole of Hudson river to low-water mark on the western 
shore; but New Jersey never acceded to the claim. In colonial 
times her authorities had insisted that a just construction of the 
grant from the Duke of York to Berkley and Carteret allowed the juris- 
diction of the province to extend to the middle of the Hudson river. 
At the close of the revolutionary war the state renewed the contention 
on the additional ground that her boundary was thus secured by rea- 
son of the conquest from the British crown. The controversy led to 
the appointment of commissioners by the respective states, first in 
1806, then in 1824, and finally in 1833, to adjust the conflicting 
claims. A brief référence to the législation of the two states will 
show the nature, character, difficulty, and resuit of the contest. 

On the twenty-first of November, 1806, (Pub. Laws, 751,) the 
législature of New Jersey, after a long preamble setting forth with 
minute particularity the claims of the state under its colonial char- 
ter and by right of conquest from the mother country, appointed five 
commissioners, with fuU power and authority on behalf of New Jersey 
to meet and make a final agreement with commissioners to be ap- 
pointed on behalf of New York, "to settle the limits and estent within 
which they shall exercise their rights of Jurisdiction respectively in 
and over ail the waters lying and being between the shores of said 
states ; and, further, to settle the eastern boundary of New Jersey, 
as to them may seem just and reasonable." 

The législature of New York promptly responded, and on the third 
of April foUowing (Pub. Laws 1807, p. 124) appointed fiive commis- 
sioners to meet those from New Jersey "to settle ail disputed claims 
as to territory and jurisdiction." The commissioners met, and as 
neither side was prepared to recède from the position of the respect- 
ive states, they separated without coming to an agreement. 

On the third of December, 1807, (Pub. Laws, 13,) the législa- 
ture of New Jersey passed the act above referred to, wherein, after 
reciting the failure of the commissioners to come to any amicable ad- 
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justiuent of thé easteru boundary of the state, again asserted the 
right of New Jersey to extend to the middle of the Hudson river; pre- 
Bcribed the punishment to be inflicted upon ail persons who, without 
the leave of the state, attempted to exercise any authority there- 
over; placed in the hands of the governor $3,000 to be expended 
by him in prosecuting and defending to final judgment any 
suit or suits which he deemed necessary for finally determining the 
jurisdictional line between the states; and alsorenewed the powers 
of the commissioners before appointed to résume negotiations, pro- 
vided the state of New York authorized its commissioners to dp the 
same. 

The législature of New York answered on the sixth day of April 
following (Pub. Laws 1808, p. 313) by reiterating the claim of the 
state to the whole of Hudson river, and imposing penalties upon ail 
persons who attempted to exercise any authority thereon under the 
state of New Jersey. 

No f urther steps for the settlement of the controversy were taken 
on either side until December 10, 1824, when the législature of New 
Jersey enaoted another law, authorizing the governor to appoint five 
commissioners, to meet a like number to be chosen by New York, to 
détermine the limits of territory and jurisdiction between the two 
states. No notice being taken of this by New York, and the law ex- 
piring by its own limitation on the first of December, 1826, (Pub. 
Laws, 25,) the législature revived and continued in force the act 
until November 1, 1827. 

The législature of New York responded on the twenty-seventh of 
April following, (Pub. Laws 1827, p. 326,) and after reciting in a 
preamble that New York was always disposed to settle any différences 
that existed between her and any neighboring state upon amicable 
principles, appointed five commissioners with full powers, to meet 
the commissioners of New Jersey, "to agrée upon, settle, and détermine 
the limits of territory and jurisdiction between said states. Thèse 
commissioners also failing to come to any agreement, the New Jer- 
sey commissioners, in 1827, proposed to hâve the controversy in re- 
spect to the boundary submitted to the suprême court of the United 
States, as an impartial tribunal, to arbitrate between the parties, 
which the New York commissioners declined. 

AU attempts at adjustment proving abortive, on the sixth of March, 
1828, (Pub. Laws, 199,) the législature of New Jersey determined 
to bring the question to a close, and passed an act reciting in a pre- 
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amble that disputes had existed for many years between the states 
of New Jersey and New York relative to theeastern boundary of New 
Jersey, and more particularly as .the said boundary concerned the 
Hudson river and adjacent waters, and that several unavailing efforts 
had been made on the part of Ne.w Jersey to settle said disputes by 
amicable negotiation, and then directed the attorney gênerai of the 
fitate to institute légal proceedings in the suprême court of the United 
States, in the name and on behalf of the state of New Jersey, 
against the people of the state of New York, for the purpose of ascer- 
taining and establishing the questions relative to boundary and jur- 
isdiction between the states as they respected the eastem boundary 
of New Jersey. Such suit was begun in the month of June, 1829. 
The bill filed alleged— 

" That the state of New Jersey was justly entitled to the exclusive jurisdiction 
and property of and o ver the waters of Hudson river f rom the f orty-flrst degree 
of north latitude to the bay of New York, to midway of said river, and to the 
midway or channel of said bay of New York, and the whole of Staten Island 
Sound, together with the land covered by the water of said river, bay, and 
Sound to the like extent." 

The governor of New York, in a message, called the attention of 
the législature to the pendency of said suit. See People y. Cent, R. 
Co. of N. J. 42 N. Y. 291. For the first time during the whole oon- 
tinuance of the dispute the législature of New York now took the 
initiative in renewing negotiations, and on the eighteenth of January, 
1833, passed an act (Pub. Laws, 6) authorizing the governor to 
appoint three commissioners to meet commissioners who might be 
appointed by the state of New Jersey to negotiate and agrée respeot- 
ing the territorial limits and jurisdiction of the two states." New 
Jersey at once responded, and on the sixth of February foUowing 
empowered the governor to appoint three commissioners to meet 
those appointed by the governor of New York under the provisions of 
the foregoing act, and with them "to negotiate and agrée respecting 
the territorial limits and jurisdiction as to them might seem just." 
The commissioners appointed by the governors of the respective states 
under this législation were six of their eminent public men — Benjamin 
F. Butler, Peter Augustus Jay, and Henry Seymour, on the part of 
New York, and Theodoi^e Frelinghuysen, James Parker, and Lucius 
Q. C. Elmer, on the part of New Jersey. After several conférences 
they came to an amicable adjustment of the conflicting claims on the 
sixteenth of September, 1833, in the eity of New York. By article 8 



HALL V. DEVOB MANUP'o CO. 191 

of the agreement it was not to become bindîng on the two slatos 
until conôrmed by the législatures thereof, respectively, and approved 
by the congress of the United States. It was ratified and confirmed 
by the state of New York on the fourth day of Pebruary, 1834, by 
the state of New Jersey on the twenty-sixth of February, 1834, and 
approved by congress June 28, 1834. 4 St. at Large, 711. 

I think it is conclusive from this review of the claim and action of 
the two states in regard to their boundary line, and the methods 
adopted for its amicable adjustment, that the qhestion was an open 
one in 1789, and that no settlemeut was reached until the agreement 
of the commissioners was ratified and approved in 1834. It is not to 
be assumed, as my leamed brethren of the New York district assume, 
that congress, in creating the districts of New York and New Jersey, 
adopted the claim of boundary then made by New York rather than 
the claim of New Jersey. It follows from this view that the agree- 
ment or compact of 1833 must be regarded as rcndering certain what 
was before uncertain respecting the territorial jurisdiction of the dis- 
trict courts of the United States for New York and New Jersey. 
While it is admitted that the extent of the jurisdiction of the fédéral 
courts cannot be restricted or enlarged by any state législation or 
agreement, I see no difSculty in invoking such législation or agree- 
menl to give definiteness and certainty to questions whioh congress 
had necessarily left vague and undetermined. 

We are now brought to the inquiry, what adjustment was made by 
the commissioners of thèse long-pending conflicting claims? The 
subject-matter of the référence was territorial limita and jurisdiction. 
The first article of the compact relates to the division of the territory 
in dispute, and the remaining articles to the jurisdiction over the same. 
Article 1 fixes the boundary line between the two states from a point in 
the middle of Hudson river, opposite the point on the western shore 
thereof, in the forty-first degree of north latitude, as heretofore ascer- 
tained and marked, to the main sea — at the middle of the said river, 
of the bay of New York, of the water between Staten Island and New 
Jersey, and of Earitan bay, to the main sea — except as therein 
otherwisé particularly mentioned. 

Mr. Justice Elmbb, the last surviving member of the commission, 
and whose thorough knowledge of ail the steps leading to the agree- 
ment places him in a favorable position to interpret its précise mean- 
ing, bas so succinctly stated the substance of the varions articles in 
regard to jurisdiction, that I shall content myself with quoting his 
language. In the case of State v. Babcock, 30 N. J. Law, 30, he says : 



192 FEDEEÀli EEPOBTEE. 

"By the compact * * * the state of New York has exclusive jurlsâic 
tion of and over ail the waters of Hudson river, and of and over the lands 
covered by tiie said waters to the low-water mark on the New Jersey shore; 
and the state of New Jersey has the exclusive right of property in and to the 
land under the water lying west of the middle of the river, and exclusive ju- 
risdiction of and over the wharves, docks, and improvements made and to be 
made on the Jersey shore, and on vessels aground on said shore, or fastened to 
any sueh wharf or dock, (except as to quarantine régulations,) and the exclu- 
sive rlght of regulatlng the fisheries on the westerly side of the middle ot the 
river. " , 

The learned Judges Betts and Blatchford seem to attach much 
importance to the fact that congress, when it ratified the state com- 
pact, added a proviso that nothing therein contained should be con- 
strued to impair or in any manner affect any right of jurisdiction of 
the United States in and over the islanda or waters which formed 
the subject of the agreement. This was probably added from excesa 
of caution on the part of the législature. It is not apparent how 
the mère assent of the national govemment to the adjustment of 
boundaries and jurisdiction between states, whereby the exercise of 
authority by fédéral courts on each side of the line is definitely deter- 
mined, could in any manner affect a right of jurisdiction of the United 
States. 

The vessel being fastened to a wharf or pier on the western" side 
of the Kill von Kull, was within the exclusive jurisdiction of New 
Jersey, and the motion to set aside the attachment must be de- 
nied. 



Territorial Extent of Jurisdiction. The jurisdiction of the United 
States courts is in gênerai restricted to the territorial limits within which they 
are placed.(a) And they cannot send their process outside thèse limits except 
where specially authorized to do so by congress.(6) A court created within 
and for a particular territory is bounded in the exercise of its power by the 
limits of such territory.(c) Whatever may be the extent of the jurisdiction 
over the subject-matter, in a suit in respect to jurisdiction over persons and 
property, it can only be exercised within the limits of the judiciàl district.(c?) 
The circuit court has jurisdiction only over the inhabitants of the district, or 
persons found therein, and served with process. (e) The jurisdiction of the 
circuit court is co-extensive with the limits of the state.(/) Where there 
are two districts in a state, a citizen of such state is liable to suit in either 

(a) Wilaon v. Graham, 4 Wash. C. C. 53 ; U. S. (f) Toland y. Spragno, 12 Pet. 300; Picqnet t. 

V. Alberty, Hempst. 444. Swan, 5 Mason. 35. 
(j) Ex parte Graham, 3 Wash. C. C. 456. (e) Pollard T. Dwight, 4 Cranch, 424 î Anderson 

(c) Picqnet T. Swan, 5 Mason, 35j Ex parte T. Shaffer, 10 Fed. Rep. 266. 

Graham, 3 Wash. C. 0. 456. (/) Shi'ew V. Jones, 2 McLean, 78. 
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district if served with proees8.(â') Although consent of parties cannot confer 
iurisdiction on a court of the United States, yet the parties may admit the 
existence of facts, and tlie court may found its jurisdiction on such admis- 
sion. (?i) An action may be maintained in the circuit court, although the 
right to sue is giv«n by a state law ;(i) but the party must take his remedy in 
the same manner as he would in any other compétent tribunal, and may be en- 
joined in a proper case.{j') A municipal corporation may be sued although the 
statute creating it exempts it from suits elsewhere than in the state c6urt.(A) 

NoT Affected by State Législation. The jurisdiction of the United 
States courts cannot be afCected by state législation. They will enforce équi- 
table rights if they hâve jurisdiction of the subject-matter and the parties.(Q 
And the (act that the législature has conf erred jurisdiction on state courts to 
enforce such rights does not oust the jurisdiction bf the fédéral courts.(m)- The 
state législature cannot authorize the institution of a suit against a receiver 
appointed by a fédéral court, (ji) nor can it require leave of court bèfore bring- 
ing an action on a judgment rendered by a state court, (o) 

SouTHEEN DisTEiOT OF New Ygbk. The following are the cases affected 
by the above décision: The district court for the southern district of New 
York has jurisdiction over a vessel attached in the Morris canal basin, at 
Jersey City.(j3) Its jurisdiction does not extend below low-water mark on 
the New Jersey shore.(g') It has jurisdiction, although the vessel, when 
seized, was attached to a pier on the New Jersey side of the North river, 
and upon the waters of the bay.(r) The L. VV. Eaton was attached by 
the marshal under process issued by the district court for the southern district 
of New York, while she was afloat in the navigable waters of the Hudson 
river, lying west of Manhattan island, and to the south of the mouth of 
Spuyten Duyvil creek, and wbere the tide ebbed and flowed, she being fast- 
ened by means of a line to a dock at Jersey City, in the State of New Jersey, 
and outside low-water mark, said wharf projecting into the navigable waters 
of the Hudson river lying west of Manhattan island, and to the south of the 
mouth of Spuyten Duyvil creek. (s) — [Ed. 

ig) McMicken v. Webb, 11 Pet. 25; Vore v. (m) Benjamin v. Cavaroc, 2 Woods, 168. 

Fowler, 2 Bond, 294; Locomotive Co V. Erle R. (n) Haie v. Duncan, 7 Cent. Law J. 146. Seo 

Co. 10 Blatchf. 292. West. U. Tel. Co. v. Atlantic & P. T. Co. 7 Biss. 

(A) Ry. Co. T. Kamsey, 22 Wall. 3^. 367. 

(i) Holmes v. O. & 0. R. Co. 6 Fed. Hep. 75; (o) Phelps v. O'Brien Co.2 DIU. 513. 

Keith V. Rockingham, 2 Fed. Kep. 831. (p) The Argo, 7 Beu. 304. 

Q) City Bank v. SkeltoQ, 2 Blatchf. 26. (çr) Malony T. City of Milwaukee, 1 Fed. Rep. 

(S) Cowlea V. Mercer Oo. 7 Wall. 118; Cnn- 611, 

ningham V. Kalls, 1 Fed.Rep. 453. (r) U. S. V. The lulla Lawrence, synopsis of 

(0 Smith V. Railroad Co.99 U. S. 399. See Per- opinion, 6 A mer. Law Rev. 383, elted in fnll; The 

sons V. Lyman, 6 Blatchf. 170; Llvingston t. Jef. L. W. Eaton, 9 Ben. 291. 

ferson, 1 Brock. 203 ; Dennick T. Hailroad Co. («) The L. W. Eaton, 9 Ben. S»9, denled. 
103 U.S. 11. 

v.l4,no.4— 13 
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New Obleans Watbb- Works Co. v. St. Tauhant Wateb-Wobbb Co. 

and another.* 

{(Xreuit Gourt, E. D. Louiêiana. Beptember, 1882.) 

1. JtnsiSDicTioN OF Circuit Couet. 

The circuit court of the United States has jurisdiction va a case where iti 
correct décision dépends on the construction of a section of the constitution of 
the United States. 

Bailroad Co. v. Miasisaippi, 102 U. 8. 141, followed. 
S. CoBPORATioNS— Exclusive Riqhtb— Iiipaibmbmt of Contbaot. 

The complainant, the New Orléans Water-works Company, having been 
chartered, in 1877, by the législature of Louisiana, the exclusive right and 
privilège was then conferred on said company of supplying the oity of New 
Orléans with water by a System of public water-works. In 1879 a new consti- 
tution was adopted by the state, by which it was provided, in section 258, that 
"the monopoly features in the charter of auy corporation now existing in the 
state, save such as may be contained in the charters of railroad companies, are 
hereby abolished." Édd, th&tguoad the complainant's charter, the said con- 
stitutional provision was null and void, under section 10 of article 1 of the 
constitution of the United States, as impairing the obligations of the contract 
between the state and the complainant, as set forth in. the latter's charter. 
B. PoucB Power. 

Whenever any business, occupation, rights, franchises, or privilèges become 
obnoxious to the public heaith, manners, or morals, they may be regulated by 
the police power of the state, even to suppression, — individual rights being 
compelled to give way for the beneflt of the whole body politic ; but when, in 
the exercise of the policé power, private property or private vested rights must 
be taken for public use, in order to carry ont, or allow to be carried eut, im- 
provements or régulations, or to carry on business or occupations, or schemes 
of publie Works, looking to the amélioration and beneût of thé public heaith, 
manners, or morals, such private property, or private rights of property, 
must be entitled to the protection given by the constitution of the United 
States, and by that of the state of Iiouisiana, declaring that private property 
shall not "be taken for public use without just compensation," and " previ- 
ously made." 

Const. U. 8. Fifth Amend. ; Const. La. 1879, H 1S5, 156; Oreseent Oity, etc., 
Slaughier-houèeCo. v. Butcheinf Union, etc., Slaughter-house Oo. 9 Fed. Rep. 743, 
affirmed. 

In Equity. On application for an injunction pendente Hte. 

E. H. Farrar and J. R. Beckvnth, for complainant. 

G. L. Hall, T. L. GUI, and C. F. Buck, City Atty., for défendants. 

Pardee, C. J. The hearing is on the bill, exhibits, and affidavits. 
The case as made shows — 

That in March, 1878, and for years prier thereto, the city of New Orléans 
was tho owner and in possession of a System of water-works for the supply- 
ing of the said city, and the houses and inhabitants thereof , with water, ao- 

•Beported by Joseph P. Hornor, Esq., of the New Orléans bar. 
tfflrmed. 8ee 7 Sap. Ct. Bep. 406. 
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quired from the Commercial Bank of îTew Orléans under grants and législa- 
tion of the State giving the said city the necessary authority and privilège 
therefor exclusively forever. 

That the said city was embarrassed in the flnanclal management thereof, 
and was indebted therefor in the large sum of $1,393,400, which indebtedness 
was represented by outstanding bonds issued by the city, running 40 years 
from date and bearing 5 per cent, par annum interest, known as the " water- 
works bonds." 

That in 1877, in order to relieve the said city from its ombarrassment grow- 
ing ont of its indebtedness, the législature of the state of Louisiana, at an ex- 
tra session held In that year, passed and adopted an act entitled " An act 
to enable the city of Kew Orléans to promote the public health; to afEord 
greater security against lire by the establishment of a corporation to be 
called the New Orléans Water-works Company; to authorize the said Com- 
pany to issue bonds for the purpose of extending and improving the said works, 
and to f umish the inhabitants of the city of New Orléans an adéquate supply 
of pure and wholesome water, and to permit the holders of water-works to 
convert them into stock and to provide for the liquidation of the bonded and 
floating debt of the city of New Orléans." 

That said act provided that a corporation be created, to be known as the 
New Orléans Water-works Company, and among other things provided that 
the holders of the " water-works bonds " might convert them into the capital 
stock of the said company, and that, when so converted, the said bonds should 
be surrendered and canceled; that there should be issued to the city of New 
Orléans stock amounting to the sum of $606,600, in fuU-paid shares of stock, 
and an additional full-paid share of stock to every $100 of the said " water- 
works bonds" which she had paid, taken up, or funded, and that for the 
purpose of carrying out the provisions of the act ail of the certiflcates for ail 
of the stock in the said company should be issued to the city of New Orléans ; 
one set of certiflcates, equal in value and amount to the then outstanding par 
value and amount of the said " water-works bonds," being held by the city to 
be exchanged for the said bonds, with the holders thereof, and the other set 
of certiflcates being held by the said city in her own right and in trust for the 
holders of ail her other bonded and floating indebtedness. 

And that it was also provided in the said act that the said water-works 
company should be organized by the mayor of the city giving 30 dàys' notice 
that he would receive subscriptions of bondholders who may agrée to exchange 
their said bonds for the stock aforesaid, and that the city should subscribe to 
the amount of her interest and the bonds redeemed or funded by her, as soon 
as the sum of $500,000 in par value should hâve been subscribed by the hold- 
ers of the water-works bonds, and the bonds surrendered and canceled as 
provided in the act, and that thereupon the company should be organized with 
a board of directors, — four to be appointed by the mayor of the city, and three 
to be appointed by the stockholders other than the city, 

That ail the conditions and provisions of said act were accepted and com- 
plied with by said city, and by the holders of said " water-works bonds," who 
made the subscriptions requlred by the act, in manner and form as required, 
so that on the day of March, 1878, the said company was duly organ- 
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ized, and tliereupon said corapany agreed toand acceptedall of the conditions 
of the said act. as well as those of an amendatory act passed February 26, 
1878, the provisions of which it is not necessary to recite, whereby the com- 
plainant became and was vested with corporate character, and with ail the 
rights, and privilèges granted by the said act No. 33, Ex. Sess. 1877, and the 
amendatory act thereto of 1878 ; and thereupon the city of New Orléans, as 
provided by the said aets, did by notarial act transfer, set over, and grant unto 
complainant ail its rights, title, and interest in and tothe water-works in said 
city, as it had acquired the same from the Oomnaercial Bank of New Orléans, 
and ail subséquent additions thereto. 

That by reason of the premises the complainant became and was vested 
with full and absolute and complète title to ail the said water-works, and to 
ail the privilèges acquired by the city of New Orléans from the Commercial 
Bank of New Orléans, and the exclusive right of supplying the city of New 
Orléans and its inhabitants with water from the Mississippi river, and any 
other stream or river, by means of pipes or conduits, and the right of con. 
structing any necessary works, engines, or machinery for that purpose, for 
the period of 50 years from and after March 31, 1877. 

That the said act No. 33 of 1877, aforesaid, also conferred upon complainant 
the right to increase the capital stock of the corporation, and toborrowmoney 
for the purpose of improving and enlarging its works, etc., and for this latter 
purpose complainant was authorized to issue bonds of the company to an 
amount not exceeding $2,000,000, and in such sums and on such terms as 
the complainant might détermine, securing the same by mortgage on ail the 
property and franchises of the complainant, acquired and to be acquired ; but 
the said bonds were not to be issued nor disposed of except upon the consent 
and approval of the council of the city of New Orléans. 

That for the purpose of enlarging and improving the water-works, and in 
compliance with said act, complainant has expended large sums of money, 
and has, with the consent and approval of the council of said city of New Or- 
léans, made; issued, and disposed of a large amount of bonds, secured by mort- 
gage on its franchises and works, and has received the proceeds thereof and 
devoted them to the enlargement and improvement of the works, to supply 
the said city and its in habitants with water. 

That complainant has in ail things acted in good faith ; that It accepted the 
terms and conditions of said act of the législature only after having obtained 
the full consent of the city of New Orléans; that complainant supposed that 
it was obtaining the full and exclusive right and privilège of supplying the 
city of New Orléans with water by a System of public water-works, to the ex- 
clusion of ail other companies, otherwise complainant would never hâve ac- 
cepted the terms and provisions of the said act of the législature. 

That it was by reason of the exclusive right so as aforesaid granted that 
complainant was able to borrow money and negotiate the said bonds. 

That in order to continue to comply with the terms of and provisions of 
said act, and make the water-works compétent to an adéquate supply of water 
in said city of New Orléans, complainant will be compelled to borrow large 
sums of money to be expended thereon ; and that unless the exclusive rights 
and privilèges of complainant are protected and preserved, complainant will 
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be absolutely without crédit or meaiis to borrow money or negotiate bonds to 
carry on the necessary enlargement and improvement of the water-works. 

That by reason of the premises the city of New Orléans and the state of 
Louisiana became and were obligated in equity and good conscience to war- 
rant, maintain, and protect complainant in the full right and exercise of its 
exclusive rights and privilèges aforesaid, and that the obligations of a contract 
grew up and were created between the said state and city and complainant, 
which contract, it is clairaed, was and is sacred under and by virtue of section 
10 of article 1 of the constitution of the United States. 

That the new constitution of the state of Louisiana, adopted in x>ecember, 
1879, article 258, pro.vides that " the monopoly featuras in the charter of any 
corporation now existing in the state, save such as may be contained in the 
charters of railroad companies, are hereby abolished." 

That the défendant company has been lately incorporated under the gênerai 
incorporation law of tbe state, with the avowed purpose of establishing a Sys- 
tem of water-works to supply the city of New Orléans and the inhabitants 
thereof with water in compétition with complainant, and are holding out and 
pretending that by virtue of said provision of the constitution of 1879, and of 
their act of incorporation, and the privilèges they will obtain from the councU 
of the city of New Orléans, they hâve full right and will establish a competing 
System of water-works in said city. 

The défendant haa obtained an act of Congress authorizing the laying Of 
pipes and mains across Lake Pontchartrain, and has applied to the council of 
the city of New Orléans to pass ordinances giving the right to said défendant 
to establish competing water-works, and lay down in the streets of the pity 
pipes and mains to that end. 

That itis probablethemembers of the city council will collude with the said 
St. Tammany Water-works Company, and pass some ordinance or ordinances 
granting rights and privilèges to said St. Tammany "Water-works Company iii 
conflict and in compétition with the rights of complainant. 

That the proceedings and pretensions of the défendant hâve already in jured 
the complainant, and if continued will undoubtedly inflict irréparable damage. 

The bill herein is filed to proteot complainant's rights by enjoining 
the défendants from further action in the premises. As to the pend- 
ing matter, tbe issuing of an injunction pendante lite, the case seems 
so narrow that counsel bave argued but two questions, i. e. : 

(1) Has the court jurisdiction? (2) Does the constitution oi the United 
States, § 10, art. 1, protect the complainant against the repeal of the monopoly 
features of its charter, as declared in article 258 of the constitution of the 
state of Louisiana, adopted in 1879 ? 

The statement of the second question seems to dispense with 
argument as to tbe ûrst. No question could more clearly show "a 
matter in dispute, arising under tbe constitution of the United 
States." And in such a dispute original jurisdiction is given tbe 
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circuit courts of the United States by the act of March 3, 1875. The 
complainant bas no case if the article 258 of the Louisiana constitu- 
tion of 1879 bas the force and eSect that its terms import. The 
défendant, the St. Tammany Water-works Company, has no défense to 
the complainant's case unless article 258 of the Louisiana Constitution 
has the force and effect of repealing the exclusive features of com- 
plainant's charter. Said article undoubtedly has such force and 
effect, except in so far as it is in violation of the tenth section of 
article 1 of the constitution of the United States. Thus a question 
is at once raised as to the construction, force, and effect of an article 
of the fédéral constitution, and such question seems to be décisive 
of the issue betweën the parties. 

The following propositions are deolared by the suprême court to 
be now too firmly established to admit of or to require further dis- 
cussion : 

" Tliat a case in law or equity consists of the right o£ one party as well as of 
the other, and may properly be said to arise under the constitution or a law of 
the United States, wlienever its correct décision dépends on the construction 
of either. That cases arising under the laws of the United States are such as 
grovv out of the législation of congress, whether they constitute the right or 
privilège or claim or protection or défense of the party in whole or in part by 
whom they are asserted. That except in the cases of which this court is 
given by the constitution original jurisdiction, the judicial power of the United 
States is to be exercised in its original or appellate form, or both, as the wis- 
dom of congress may direct. That it is not sufflcient to exclude the judicial 
power of the United States from a particular case that it involves questions 
which do not at ail dépend on the constitution or laws of the United States ; 
but when a question to which the judicial power of the Union is extended by 
the constitution forms an ingrédient of the original cause, it is witbin the 
power of congress to give the circuit courts jurisdiction of that cause, although 
other questions of fact or of law may be involved in it." Railroad Co. v. 
Mississippi, 102 U. S. 141. 

It would seem, then, that the court has Jurisdiction and will be called 
on to proceed with this case — to détermine ail issues of law and fact 
that may be raised therein. Ought an injunction to issue pending 
such détermination? The showing made is to the effect that the 
proceedings of the défendants are very injurions to the complainant 
in depreciating its stock and bonds, and directiy lowering, if not ruin- 
ing, its crédit, in hindering and obstructing complainant in carrying 
on and carrying out the extensive works and improvements it is 
charged with by the législature of the state. Whether this is being 
done rightfully or wrongfully is the real issue in the case. The 
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prima facie showing is against its being rightfuUy done, and there- 
fore there is a prima facie showing for the issuance of an injunc- 
tion. 

The learned counsel who hâve appeared for the St. Tammany 
Water-works Company hâve very ably and' learnedly iirged that tàe 
question of supplying the inhabitants of a great city with water was 
one arising under, and under the control of, the police power, and 
therefore oould not be the subject of a con tract within the protection 
of the fédéral constitution. This proposition may be taken for 
granted, so far as this case is concerned at this time, and yet not 
affect the matter before the court. There is no suggestion in this 
record that the police power of the state has been directed against 
the complainant, or that any portion of it has been delegated to the 
St. Tammany Water-works Company. So far as this record shows, 
or the court is advised, the last exercise of the police power of the 
state in relation to the supplying of water to the inhabitants of the 
city of New Orléans was when the sovereign in the state clothed the 
complainant with the powers, privilèges, rights, and duties it is now 
asking the court to proteet. Certainly it cannot be pretended that 
the last clause of article 258 of the state constitution has delegated 
anything in the way of inaugurating and maintaining public water- 
works m the city of New Orléans to the défendants. 

In the Slaughter-house Case, decided at the November term ot this 
court in 1881, reported in 9 Ped. Bep. 743, — ^a case identical in prin- 
ciple with this, — .there had been a délégation of power to regulate 
slaughter-houses, etc., to the city authorities, (see article 248 of the 
Louisiana constitution of 1879,) and the city authorities had actedin 
the premises. In that case the same authorities {Béer Co. v. Mass. 
97 U. S. 25; Fertilizing Co. v. Hyde Park, Id. 677; Stone v. Miss. 
101 U. S. 814) as are cited hère were examined, and their inappliea- 
bility shown, and both the circuit judge and district judge, in sepa- 
rate opinions, decided in favor of the jurisdiction and of granting an 
injunction. 

I am still disposed to adhère to that décision, and I regard the case 
under considération as equally strong on the question of jurisdiction 
and much stronger on the facts. And hère I désire to remark that 
there seems to me to be a great misapprehension as to the force and 
effect and proper exercise of the police power of a state. Its power 
and far-reaching effect may perhaps not be measured by gênerai rules 
and définitions, and eaoh case as it arises may hâve to be deter- 
mined on its own particular facts and circumstances. 
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It seems, however, to be clear to me that régulations pertaining to 
the public health, manners, and morals come within its jurisdiction, 
and that, therefore, whenever any business, occupation, rights, fran- 
chises, or privilèges become obnoxious to the public health, manners, 
or morals, they may be regulated even to suppression, individual rights 
being compelled to give way for the benefit of the whole body politic. 

It seems equally clear to me that when, in the exercise of the police 
power, private property, or private or vested rights, must be taken for 
public use in order to earry out, or allow to be carried out, improve- 
ments and régulations, or to carry on business or occupations, or 
schemes of public works, looking to the amélioration and benefit of 
the public health, manners, or morals, such private property or pri- 
vate rights of property must be entitled to the protection given by the 
constitution of the United States declaring, "nor shall private prop- 
erty be taken for public use without just compensation," (see U. S. 
Const. Fifth Amend.,) and by articles 155 and 156 of the constitution 
of Louisiana, declaring — 

Art. 155. "No ex post facto law, nor any law impairing tte obligation 
of contracts, shall be passed, nor vested rights be dlvested, unless for purposes 
of public utility, and for adéquate compensation previoiisty made," 

Art. 156. " Private property shall net be taken nor damaged for public pur- 
poses without just and adéquate compensation being flrst paid." 

Ail property of corporations or individuals is owned subject to the 
proper exercise of the police power. If my lot of ground is needed 
for a public hospital or jail, no doubt I am entitled to compensation 
before it can be taken from me. If my vested rights are needed to 
supply the city of New Orléans with pure water, must I not likewise 
be compensated? 

The arguments usually addressed to the courts in cases like the 
one under considération are generally based on the assumption that 
the sovereign, in exercising the police power of the state, is absolutely 
unfettered with regard to ail the rights of individuals and ail the 
rights of property. I am not prepared to take this advanced ground, 
.;nd therefore, having jurisdiction, I feel compelled to enjoin the St. 
Tammany Water-works Company from further proceedings necessa- 
rily resulting in the confiscation or appropriation without compensa- 
tion of the vested rights of the New Orléans Water-works Company. 

So far as the city of New Orléans is concerned, although the city 
attorney bas entered an appearance for her, no steps hâve been taken 
in her behalf as against complainant, and a decree pro confessa has 
been entered. Although from the showing made by complainant it 
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would seem probable that some members of the city council are àis- 
posed to act with the St. Tammany Water-works Company in depre- 
ciating the stock and bonds of complainant, and m hindering the per- 
formance of the Works and duties devoiving on complainant, yet it 
hardly seems probable that such adverse action can be secured from 
the city government. Considering the very large interest the city 
owns directly in the stock and property of the New Orléans Water- 
works Company, and particularty in view of the fact that as the city 
of New Orléans is the vendor and warranter of the property, rights, 
and privilèges she transferred to the water-works company, and was 
and is the ciiief beneficiary in the financial schemes provided by the 
législature bj îvhich she was relieved of an oppressive bonded debt, 
any successful adverse action on her part would subject her, inequity 
and good conscience, to the payment of every dollar of the original 
"water-works bonded debt," and perhaps also to the pàymeijt oî ail the 
bonds and paid stock of the water-works company. 

It would thus seem that in this controversy bothindividual interest 
and good faith would control the city's action. At ail events, the 
restraint by injunction of the législative action of a corporation is of 
doubtful propriety, and I am indisposed to grant such order; particu- 
larly so when complainant will lose no substantial advantage there- 
by, as an injunction can readily issue as soon as législation takes 
any form susceptible of exécution. That any rights of the défend- 
ant the St. Tammany Water-works Company may be saved,'the 
complainant will give adéquate security. 

Let an injunction issue as prayed for against the St. Tammany 
Water-works Company, on compiainant's giving bond in the sum of 
$20,000, with good and solvent security, conditioned to repay ail 
damages resulting to the défendants from the issuance of said in- 
junction, should it be hereafter determined in this court, or on 
appeal, that said injunction was wrongfully or improvidently issued. 



JuBisDiCTiON OF CIRCUIT CouRT. For the judicial power to extend to a 
violation of the constitution, it must be a caso in law or in eqiiity.(a) It is 
the final arbiter of constitiitional construction, and may receive from the lég- 
islature the power to construe every consfcitutional law.(6) The act must be 
clearly subversive ot tlie constitution, (c) — a clear violatiou,((i) — and theobjec- 

(o) Cohens v. Vireinia, 6 Wheat S64. See Rail- Wheat. 264 ; Abloman v. Booth, 21 How. 506 j S. 
road Co. T. Mississippi, lOJ U. S. 133. _ C. 3 Wi«. 1 i Mayoi- V. Cooper, 6 Wall. 247. 

(i) VanHorne v.Dorranoe, 2 Dall.3(l4s Martin (c) Turnep v. Alhana,6 Aeb. 54. 

V . Hiiiter, 1 Wheat. .304 j Cuhens v. VIrgmta, 6 (d) Central C. R. Co. \t. Twenty-thlrd St. K. Co. 

64 How. Pr. 16t ; Beniiington T. Eark,.50 Vi. 17S. 
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tion must not be doubtful.(e) It extends over statutes, whether passed t»y a 
state législature or by congress, which are claimed to be in contravention of 
the constitution of the United State3.(/) Se tlie circuit court lias jurisdic- 
tion of a suit arising under a state law violating thé obligations of a con- 
tract;(p') but not to statutes claimed to be void under a state constitution. (A) 

Vested Rights. a right is vested when it bas already become a title, 
légal or eqxiitable,(i) and tbe législature bas no power to divest titles(y) or 
légal or équitable rights previously ve8ted,(ft) nor to vest them in anotlier.(Z) 
Even if rights bave grown up under a law of somewhat ambiguous mean- 
ing, the législature cannot interfère with them •,{m) but a statute is not objec- 
tionable because it purports to operate on prior, contingent, or qualifled 
rights.{»î) So, if an aot of the législature is within the législative power, it 
is not a valid objection to it that it divests vested rights. Such an act is not 
within the constitutional prohibition, however répugnant it may be to tbe 
principles of sound législation. (o) If a right be impaired by a subséquent 
statuts, the law is void;(p) but the repeal of a statute before a party has 
taken ail the steps neceasary to give him a right under it, does not impair the 
right.(g) A corporation may be private, and yet the charter may contain 
provisions of a purely public character.(r) An act which impairs the charter 
by enlarging the powers of the state over the body corporate, or by abridging 
the franchise, or by altering the charter, is void.(«) The législature may 
make a failure to comply with police régulations a ground for forfeiture of a 
charter,(<) and the provisions of its charter cannot exempt it or its offlcers 
from régulations made in the exercise of police powers of a state ;(m) but 
it cannot subject a corporation to forfeiture of its franchise for any cause not 
sufHcient when such corporation was created.(B) 

Police Powbes of State. The police powers comprehend ail those 
général laws of internai régulation necessary to secure peace, good order, 
health, and the comfort of society.(«;) It extends to the protection of the li ves, 
limbs, health, comfort, morals, and quiet of ail persons, and the protection of 
ail property in the state. (») Congress cannot legislate on the internai police 
of a state ;(2/) the power of the state over police régulations being supreme.(2) 

(e) D. s. T. Jackson, S Sawy. 62; People v. 2Ga. 143; 'Wl.'ie v. Roger», 24 Gratt. 169; Hants. 

Brinkerhoff, 68 N. Y. 259. man v. Eandolph, 5 Hayw. 263; State t. Gray, 4 

(/) Calder v. Bail, 3 Dali. 399; Marbnry T. Wis. 350. 

Miidison, 1 Cranch, 137; Dartinoath Coll. T. (r) Kegents v. Williams, 9 Gill .& J. 363. 

Wciociward, 4 Wheat, 625. (») Philadelphla, etc., R. Co. v. Bower», 4 

Cg) State Lottcry Co. T. Fitzpatrick, 3 Wood, Houat. 506 ; Commercial Bauk v. State, 14 Miss. 
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(A) Calder v. Bull, 3 Dali. 399. (0 State v. S. P. E. Co. 24 Tex. 80. 

<{) Eichîird.son v, Aiken, 87 111. 133. (b) Cnmminga v. Spannhorst,6 Mo. Ct. Ap. 21 

0) Heltn T. Webster, 85 III. 11 J. (») State v. Tombeckbee Bank, 2 Stew. 30. 

' (fc) Bunn T. Morrlson, 5 Ark. 217; Grljsom T. (w) Ex parte Shrader, 33 Cal. 279; Philadel- 

Hill 17 ."^rk. 489. Pli'»! ^to., E. Co. v. Bowers, 4 Hongt. 606; Bear 

(À Koenig v. Omaha, etc., E. Co. 3 Neb. 333. Co. v. Massachusetts, 97 U. S. 25. 

'm) Mcl eod V. Burionghs, 9Ga.213. (i) Munn v. HliTiois, 91 tT. S. 147; Toledo. etc., 

(n) Clarke v. McCreary, 40 Miss. 34T. Co. V. JackaonvlUe, 67 III. 37 ; Ex parte Shrader, 

(o) Lane v. Nelson, ?9 Pa. St. 407. 33 Cal. 279; Davis T. Central R. Co. 17 Ga. 323. 

(jo) Bronson v.Kinzie, 1 How. 311 ; McCracken (ly) Gibbons T. Ogden, 9 Wheat.203; U. S. v. 

T Hay ward, 2 How. 608 ; Van Hoffman T. Qnlncy, De Witt, 9 WalL 41; Slaughter-honsB Cases, 16 

4 Wall. 535. WiiU. 36; Eailroad Co. v. Fuller, 17 Wall.560. 

(7) Van Horne t. Dorrflnce, 2 Diill. 304 ; Mobile (t) Slanghter-honse Cases, 16 Wall. 62; Barfe- 

K. Co. T. State, 29 Ala, 573 ; Brinsfleld v. Carter, meyer T. lowa, 18 Wall. 138. 
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Every citizen bolds his property subservient to such piolice régulation as the 
législature in its wisdom may enact lor the gênerai welfare,(a) and private 
interests must be made subservient to the gênerai intereSt of the commu- 
nity.(6) When applied to corporations the police power la aubjeet to consti- 
tutional limitations, and it cannot conflict with a charter ;{c) but provisions for 
penalties and forfeitures in a charter are not mère matters of contract.((i) It 
is the province of the législature to détermine the exigency calling for the 
exercise of police powers, and of the courts to décide the prdper subjects of 
its exercise,(e) and it cannot, by any contract, divest itself of this power,(/) 
nor of its discrétion in its exercise.(g') — [Ed. 

(o) Brown T. Keener, 74 N. C. 714 -, Pool T. Trei. (<f) Stala v. Rallroad Co. 3 How. 634 ; 12 GUI. fc 

1er, 76 N. C. 297. J. 399. 

(6) Slunghter-honse Cases, 16 Wall. 62; Com. (e) Lake View T. Rose HUl Cemetery, TO 111 

T. Alger, 7 Cnsh. 84; Tannton v. Ttiylor, 116 191; Dnnielsv. HilBard, 77 Ul. 640. 

Mass. 264 ; Watertowri t. Mayo, 109 Mnaa. 316. (f) Béer Co. v. MassaohuMtts, 97 (7.8. 25, 

(c) bake View v. Rose HiU Cemetery, 70 111. («■) Boyd v. Alabama, 94 U. 8. 646j Béer Co. T. 

191 ; Stttte T. Fosdick, 21 La. Ann. 266. Massachnsetts, 97 U. 8. 2S. 



CoQUARD V. Chaeiton Oountt. 

[Circuit Court, W. D. Missouri, W. D. 1882 ) 

1. PowBRB— "Whbn cannot bb Dbleoated. 

Whenever trusts or dlscretionary powers are to be esercised, the exercise 
thereof cannot be delegated. 

2. CouNTT Indkbtednbss — Powers Vested in Oountt Codbtb. 

Where the législature has intrusted the county courts and Judges thereof 
with the settlement and compromise of the bonded indebtedness of their coun- 
ties, they cannot divest themselves of thèse trusts and delegate them to another. 

3. Bamk— Cannot be Delegated. 

A county court has no power to enter into a contract with a citizen of the 
State, delegating to such citizen the power and authority to compromise the 
outstanding indebtedness of such county, and give to such citizen the exclusive 
right to deal with the bondholders of the bonds of such county as its agent in 
effecting such compromise. 

Fither é RoweU and Botsford d Williams, for plaintiff. 

Dobson d Bell, for défendant. 

Kreebl, d. J. Plaintiff, Goqaard, a citizen of the state of Illinois, 
sues Chariton county, one of the counties of the etate of Missouri, on 
the following contract : 

" This agreement, made and entered into by and bet ween tbe county of Chari- 
ton , in the etate of l^issouri, party of the flrst part, and Louis A. Coquard, of the 
city of St. Louis, party of the second pMt, witnesseth that for and in considér- 
ation of the services rendered and to be rendered by the party of the sec- 
ond part in andaboutthe compromising the debt now outstatiding of satd 
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party of the first part, and in considération that said party of the second part 
lias agreed to use due diligence and his best endeavors in efEecting such com- 
promise for the space of one year from the date hereof, party of the flrst part 
agrées that party of the second part shall be its agent for the purpose of 
negotiating and efEecting a compromise of its indebteduess for the said space 
of one year, and that for that time it will employ no other agent, and give 
party of the second part the exclusive right to deal with the bondholders of 
the bonds of said county as its agent in efEecting such compromise ; that party 
of the flrst part will refer ail letters of inquiry or inquiries 6f any kind about 
said indebtedness, or in compromising the same, to party of the second part. 
Said party of the second part shall make no charges against said county for his 
services in efEecting such compromise ; but the party of the first part will 
pay party of the second part ninety-flve (95) cents on the dollar of the princi- 
pal and past-due interost for each of the bonds known as the Chillicothe and 
Brunswick issue of said county, delivered to party of the flrst part by party 
of the second part during said time, and eiglity (80) cents on the dollar of the 
principal and past-due interest for each of the bonds known as the Missouri 
and Mississippi issue, delivered to party of the flrst part by party of the sec- 
ond part within said time, which payments are to be made in new 6 per cent, 
comprouiised bonds of said county. duly executed. And party of the second 
part shall hâve for his compensation the difEerence between the amount he 
can obtain said bonds' for frôm the holders, and the ataount above specifled. 
" J. B. Hyde, Président Chariton County Court. 

"L. A. COQUAED. 

"Octoher 20, 1879." 

The pétition is in the usual form, the varîous eounts setting out 
the particular debta oompromised, claiming the several aniounts to 
Which plaintiflf supposes he is entitled under the contract fôr his 
services. To this pétition défendant, by its attomeys, files a deinur- 
rer, assigning, among other causes, want of power in the county court 
of Chariton county to make the contract, It appears that the législa- 
ture of the state of Missouri, in order to enable the indebted cOunties 
of the state to settle and compromise their bonded indebtedness, 
passed suîidry acts having that object in view. tt is claimed by, the 
plaintiff that under one of thèse acts, namely, that of April 12, 1877, 
county courts of indebted cbunties hâve power to make the contract 
sued on. The act cited in its first section àuthofees couhties- town- 
ships, èitiès, and towns, throtigh the couilty courts, either for the 
cbunties thômselVes or for any township,- or by tbe proper àiithorîties 
of cities or towns, to enter into contracts with any person or per- 
sotis, corporations or associations, for tbe'compromisej purchase, or 
/edempt'ioti 'of ail bonds and coupons, whethër due or not due, inehid- 
ïngjudgment's, and provides for the issuing Ofiiéw bonds to be used 
m sup.ïi compromises. It is not claimed that the act in any of its 
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provisions gives direct authorityto county courts to e&ploy agents to 
efïect tbe compromises authorized, but the argument is that under tbis 
law, wben viewed in connection with the acts of 1875 and 1879 upon 
the same subject, such autbority may he inferred. Moreover, it is con- 
tended that from the nature of the business to be transacted, and the 
unsuitableness of the county courts themselves to attend to it, it is rea- 
sonable to suppose the employment of agents was contemplated, and 
hence the law should be so construed as to allow it. On looking into the 
act of 1875 it is found that the governor of ttie state is authorized to ap- 
point a gênerai municipal agent, who is empowered to reçoive proposi- 
tions from the indebted municipalities regarding the terms upon which 
they will settle, and to ascertain from the bondholders upon what terms 
they will aecept new bonds. The fifth section of the act provides for 
a tote by tha people of the indebted county on compromises, and au- 
thorizes the county court to appoint an agent, who is to report to the 
gênerai state agent the terms upon which it is proposed to settk. 

The acts of 1879 are enlargements of former acts on the subject of 
compromises, and no agencies are therein provided for except in the 
county and township act of May the i6th, which directs the ireasu- 
rers to be appointed as agents for a specified purpose. The various 
acts cited, and ail laws bearing upon the subject under considération, 
must be read in connection with the forty-eighth section of the fourth 
article of the présent constitution of Missouri, if we attempt to arrive 
at and be guided by législative intent. That section, among other 
things, prohibits the législature from passing any act: autàioiàzing 
eounties or municipalities passing any claims "under an agreement 
or contract made without express autbority of law," and déclares «uch 
unàuthorized agreements or contracts as nuU and void. The county 
courts of Missouri are charged with.thecontrolaDd management of 
county property, the assessment, levying, and collection of tax6(j,ilay- 
ing out roads and keeping them Sn. repair, and : the transeijctioti of 
eouqty business generally. .;itis;iaDt denied that the. couat^î Côuift' 
may employ agents wben required in performance of the duties iBoî- 
posed on them under the law. Nothing can be gathered, howeyer, 
from the laws referred to, nor the gênerai -iôOpéof 'the législàtioii'of 
Missouri, indicating that county courts bave power to divest them- 
selves of any of the trusts imposed on them for a definite or in- 
definite time, and that is really the question hère. Could the judges 
of the county court of Chariton county make a contract by which they 
divested themselves of the power to compromise the bonded indebted- 
ness of the county, and delegate that power for the time of one year 
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to the plaintiff ? It may be taken as well-established lawthat when- 
ever trusts or diseretionary powers are to be exercised, the exercise 
thereof cannot be delegated. In re Quong Woo, 13 Ped. Eep. 229; 
Ml. Mun. Corp. § 61; 43 Mo. 352; 48 Mo. 167; 61 Mo. 237, 282. 
Tlie judges of the county court of Gbariton county, in common 
with other county courts of the state, were selected by the voters 
under provisions of law. The législature of Missouri has intrusted 
to thèse courts and the judges thereof the settlement and compromise 
of the bonded indebtedness of their counties. The county court' of 
Chariton county, by the contract sued on, undertook to divest them- 
selves of thèse high trusts, and delegate them to the "plaintiff. This 
cannot be done without express authority of law. Public policy 
would seçm to be equally adverse to the entering into of such a con- 
tract as the one under considération. The county court thereby de- 
prived itself of the means of making favorable settlement and com- 
promises should opportunities occur, placing ail such chances in the 
hands of a person who, on his part, assumes no responsibility what- 
ever, but making it his interest to depress the crédit of the county to 
the injury of the people thereof, that he, and not the county, may 
profit thereby. When such contracts are made by individuals, and 
the law is invoked, courts will look with a critical eye at them, and 
allow no fruits to be reaped therefrom except by compulsion, as it 
were. Parties will not be permitted to take advantage of such con- 
tracts when the interest of the public is concemed. It is nnneces- 
sary to speak of the opportunities for fraud such contracts afford, for 
the county court of Chariton county is not charged with any inten- 
tional wrong, nor is the défendant such a manipulator of public 
gecurities as could seriously affect the market value of Chariton 
county bonds to his advantage. Both for want of power in the 
county court to make the contract under considération, as well as 
on the ground of public policy, it is held that the plaintiff has no 
cause of action on the instrument in suit. The demurrer to the péti- 
tion is therefore sustained. 

Judge McCbaby conears. 
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Casteu-o u. Castello and others. 

(Circuit Court, W. D. Missouri. October Term, 1882.) 

1. Pkactice— Service on Parties Non- Résident— Act of Congrbss, Maech S, 

1875, § 8. 

The eighth section of the act of congress of Maroh 3, 1875, authorizes the 
bringing in of parties to a suit who are non-reiident» of the district where the 
suit is brougUt, by service of an order of the court, as therein provided. 

2. Samb— "Clodd on Titlb"— Equitablb Relief— Jurisdiotion. 

When a complainant allèges in her bill that she was f raudulently induced to 
exécute an agreement to reçoive less than her lawful share of her husband's es- 
tate, and that the estate is being divided according to such fraudulent agree- 
ment instead of being distributed in accordance with the laws of the state 
where it is being adminislered, the suitmust be consideredas instituted "to re- 
move a cloud upon title to personal property," within the meaning of section 
8 of the act of March 3, 1875, and as calling for équitable relief within the juris- 
diction of the United States circuit court. 

Cowan dt French, for complainant. 

James Scammon, for défendants. 

Krekbl, D. J. Complainant, a citizen of the state of Sansas, 
brings her bill against William H. and Charles L. Castello, citizens 
of the state of Illinois, Mary E. Hiekok and Franklin Hickok, her 
husband, and George N. Nolan, public administrator of Jackson 
county, Missouri, the three last-named défendants being résidents of 
the state of Missouri, setting forth that plaintifF was the -wife of James 
0. Castello; that after their marriage they moved to and resided in 
Kansas City, Missouri, where her husband, in July, 1881, died in- 
testate; that soon after his death his brothers and sistèr attfempted to 
fcake possession of his estate, and to protect it she had the. public 
administrator of Jackson county, Missouri, take charge of the same; 
that afterwards said brothers and sister, under the pretense of mak- 
ing a settlement and compromise with her, and paying her for the 
interest she had in her husband's estate, bydeceit and frand in- 
duced her to sign an instrument of writing reciting that she had 
agreed to take ore-fourth of her husband's estate; that said agree- 
ment has been filed in the probate court of Jackson county, which is 
now administering the estate ; and that it is insisted by the défend- 
ants that the distribution thereof shall be made in conformity to said 
fraudulent agreement, instead of the laws of the s-tate of Missouri. 

The public administrator, Nolan, is made a party, and asked to 
be enjoined from paying ôver, so that complainant's estate may be 
preserved. She prays for the setting aside and annuUing. of the 
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instrument referred to, so that the probate court havîng în charge 
the estate may be free to distribute the same according to law, and 
for gênerai relief. As to two of the défendants, William H. and 
Ch arien L. Castello, inhabitants of the state of Illinois, an affidavit 
as to their non -résidence in this district is filed, with prayer that an 
order for personal service on them in Illinois be made as authorized 
by thp eighth section of the act of congress of the third of March, 
1875. The Illinois défendants appear by attorney and file their mo- 
tion to set aside the order made by the court, directing them to be 
served, as improvidently made. The remaining défendants file their 
demrirrer to the bill. The motion to set aside the order of service, 
and the demurrers, are the matters to be determined. 

Ira support of the motions to set aside the order of service, the 
groTind is taken that the act of congress cited does not aufchorize the 
brrnging in of parties non-residents of the district in which the suit 
is brought; that the court can get jurisdiction only by seizure of 
property or personal service in the district. The eighth section of 
'he act of congress cited provides— 

'That when, in any suit commenced in any circuit court of the United 
States to enforce any légal or équitable lien upon, or claim to, or remove any 
inciimbrance or lien or cloud upon, the title to real estate or personal property 
within the district where such suit is brought, one or more of the défendants 
therein shall not be an inhabitant of, or found within, said district, or shall 
not voluntarily appear thereto, it shall be lawful for the court to make an 
ordor directing such absent défendant or défendants to appear, plead, answer, 
or demur by a day certain, to be designated, which order shall be served on 
such absent défendant or défendants, if practicable, wherever found, and also 
upon the person in possession or charge of said property, if any there be." 

Similar provisions for personal service on défendants outside of 
the territorial jurisdiction of the court are found in the statutes of 
Missouri, sections 3494 and 3501. The provisions of the act of con- 
gress differ from the Missouri act in some partieulars, but to what- 
ever the law of congress extends, the provisions thereof are broader 
in their application to the subjects which may be Utigated, as we 
shall hereafter see, on considering the demurrers. In support of 
the view by counsel regarding obtaining jurisdiction, admiralty serv- 
ices, and décisions of courts regarding such, are cited and relied on. 
Admiralty proceedings are based upon the law that the thing seized 
is the défendant in the action, — the responsible party, so to speak, — 
and ail notices are gênerai, and not directed to any person except 
those in possession, who are notified that the property has been 
seized. The service provided in the act of congress of 1875 must be 
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taken to be a service enabling the court to fuUy deal with the parties 
and their rights pertaining to the subject-matter of the litigation. 

The question as to whether, under the act of congress, viewed in 
connection with the Missouri act adopted in praetice, there should be 
serve d with the order a copy of the writ and pétition, as provided 
in the Missouri statute, it is not necessary to détermine, as the parties 
hâve appeared and filed motions ; but it may be remarked that such 
additional service is to be preferred, as it gives the party full notice 
as to what he is to défend. 

The motion to set aside the order of service îs overruled. 

The demurrers of défendants to the bill remain to be considered. 
The demurrer takes the ground that the court cannot grant tlie rehef 
asked — First, for the want of power in the court over the sub- 
ject-matter ; next, for want of equity in the bill. Section 8 of the 
act of congress cited provides for the removal of any "lien or cloud 
upon the title to real or personal property within the district where 
such suit is brought." It is argued that there can be no lien or 
cloud upon the title to property in this case, because there is no 
property described in the bill, and no decree could be rendered with- 
out. This attempted subdivision of the subject-matter in litigation 
for the purpose of trying the parts, is of no avail. Looking at the 
object of the bill it mainly seeks to remove a lien or cloud upon her 
interest in the estate and property of her husband. That this estate 
passed into the hands of the public administrator, and may hâve 
been by him converted into money before this time, can make no 
différence. The question is, is she entitled to a différent share or 
part of the estate and property of her husband than is provided for 
in the instrument of writing under which défendants claim, and 
which she allèges was obtained by deçeit and fraud. The jurisdic- 
tion over questions of this kind by the courts of the United States, 
"when invoked by a distributee and citizen of another state, has been 
determined by the suprême court in Payne v. Hook, 1 Wall. 425, and 
décisions sinee. 

The instrument sought to be set aside may, with no great impro- 
priety, be called a lien upon the amount for final distribution of the 
estate of James 0. Castello, for the défendants assert their title to 
the proeeeds under it. At any rate, it is a cloud upon her title as 
long as it stands and is made the basi^ of olaims adverse to her in- 
terest. The equity of the bill, assuming the allégation thereof to be 
true, as the demurrers admit, can hardly be questioned. Hère is the 
v.l4,no.4: — 14 



210 FEDERAI. REPORTER. 

■wife of a husband wliose estate would descend to her, and the brothers 
and sister of the deceased, there being no will. By deceitful prac- 
tices and frauds she is iïiduoed to sign an instrument depriving her 
largely of her légal interest. The very statement of the matter calls 
for interférence and redress. Scaroely an objeot for more proper in- 
terférence on the part of a court of equity could be conceived of. It 
should be done in time, before the estate bas taken wings and found 
its way into the possession of wrongful claimants. The administra- 
tion of the estate in the probate court is not asked to be interfered 
with, but the way for its proper action is to be cleared, which might 
hâve been done by appearing in the court having the estate in charge, 
but which a non-resident has a right to hâve done in the courts of 
the United States. 

The démarrera will be overruled. 

Judge McCrary concùrs. . 



Non-Residents — As Parties. By section 8 of the act of eongress of 
March 3, 1875, a fédéral court acquires jurisdiction over parties only by serv- 
ice of procesa, or by their voluntary appearance,(a) and only by service of pro- 
cess within the district,(6) aud not tlien if he is but temporarily wîthin the 
district, (c) A person who cornes within tiie district merely for the purpose of 
attending a trial in a state court, cannot be served with process issuing out of 
a United States court ;(d) ànd if served with summons while attending the 
trial of a cause in the circuit court as a party, the service will be set aside.(e) 
Where défendant, not an inhabitant of the district, is inveigled or enticedinto 
the district by false représentations or deceptive contrivances, service of pro- 
cess on him within the district is illégal. (/) If a non-resident cornes into the 
district for the purpose of pleading to an indictment and giving bail, he can- 
not be sued before he has a reasonable time to départ. (a') If défendant is a 
non-resident of the district, the record must show with certainty that process 
was served upon him within the district.(A) Where one joint défendant re- 
moved the suit, plaintifE is entitled to process against the défendant who was 
not served with process in the state court at the time the cause was re- 
nie ved.(i) If necessary parties are non-residents, their appearance may be 
secured under the provision of this section, where there is property within the 

(a) Herndon T. Ridgwajr, 17 How. 424 ; Steven» (/) Bteiger v. Bonn, 4 Fod . Eep . 17 ; (Jalon Sngar 

T. Ricliaidson, 9 Fed. Hep. 191. Eefl. T. Miithiesson, 2 Clifif. 304. 

(S) Allen T. BInnt, 1 Bliitchf. 4S0} Union Sngar («■) U. S. t. Bridgman, 8 Am. Law. Eeo. 641. 

Hefl. V. Mathiesson, 2 Çliff. 304. (A) Allen V. Blnnt, 1 Blatchf. 480; VoreT. Fow- 

(f) Srailh V. Tnttle. S Biss 169. 1er. 2 Bond. 294; McCloskey v. Cobb, Id. 15; 

(a) .1 iineau Bank v. McSpeden, 5 Pis». 64; Par- Thayer T. Wnles, 6 Fislier, 448. 

fcer V Hotchkiss, 1 Wall. Jr.269; Brooks v. Far- (i) Fallls v. MoAnhur, 1 Bond, 100. Contra, 

well, 4 Fed. Rep. 166. Field v. Lpwnsdale, Deady, 228. See PIsk ▼. 

(e) Parker v. Hotchkiss, 1 Wall. Jr. 269. Contra, Union Pac. R. Co. 8 Blutchf. 243 j 6 Blatchf. 362. 
Elieht V. Fisher, Pet. C. C. 41. 
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jurisdiction upon which a lien is claimed.(j') A marshal's return pf " not 
found," is not a condition précèdent to tlie making of the order contemplated 
by this section; sucti order may Be made on afïidavit aione.(fe) The circuit 
court cannot enforce the lien until it bas jurisdiction of the person.(î) This 
provision is not a déniai of jurisdiction, but the grant of a privilège to de- 
fendant not to be sued out of the state where he résides unlesa served with 
process, or waives his privilège by voluntary appearance.{7?i) The successor 
in a deed of trust is a proper party défendant in a suit to adjudge the deed 
a subsisting lien, and he may be brought before the court under this section.{ny 
ïhe circuit court bas jurisdiction to adjudicate upon the claims of parties not 
found within the district, if they bave been notified by service or by publica- 
tion of the pendency of the 8uit.(o) Foreign corporations are found within 
the district when process is served upon their duly-constituted agent in charge 
of their business, (p) — [Ed. 

(j) Mercantile Trn«t Co. ▼. Portland & 0. R. (») Mnss. Mot. L. In». Co. T. Chicago k A. B. 

Co. 10 Fed. Rep 604. Co. 13 Fed. Rep. 867. 

(fc) Forsyth t. Pierson, 9 Fed. Hep. 801 ; Wool- (o) Goodman v. Niblack, 102 U. S. 6M. 

ridge T. McKenna, 8 Fe^/ Rep. 660. 0>) MeCor r. C. I., St. L. tt C. R. Co. 13 Fsd. 

(t) Ins. Co. T. Bnng«, KSU. 8. 435. Rep. 3] Mohr T. Mobr Dist. Co. 12 Fed. Rep. 474. 

(m) Harrlion t. Rowan, Pet. C. C. 469 ; Segee T. 
Thomas, 3 Blatcbf. 11. 



Beechbb, Ex'x, etc., v. Chicago & N. W. E. Co. 

[Cireutt Court, N. B. 1 ttinoit. November 20, 1882.) 

1. Laitd Ghaut ik Atd op Kaixroads. . 

Certain lands were granted by congress to a state to aid in the constructioB 
of railroads, and by the state were granted to a certain railroad company, which 
mortgaged the satne, and défendant became the purchaser at the foreclosure 
sale. HM, that the conditions upon whlch the land had been granted by con- 
gress not having been complied with, the title still remained in_,the United 
Btates. 

2. Samb— Lands Held in Trubt^Liabilitt for Wastb. 

Where défendant agreed that the lands should be devoted to the payment of 
certain indebtedness of the railroad company to whlch the land had been 
granted by the state, and executed and delivered to the bondholders represent- 
ingBuch indebtedness " convertible land certiflcates," which were made assign- 
able, it held the équitable title as trustée, and was not liable for waste in the re- 
moval of valuable timber tberefrom, unless actually recèived and used byit. 
The beneâciaries under the trust had the power to protect theùr own interests. 

John M. Jewett, for complainant. 

JB. C. Coofc, for défendant. 

Dbomhond, c. J. The bill in this case is fonnded on the theory that 
the défendant was the trustée for a séries of years of certain timber 
lande in Wisconsin, the chief value of which at the time consisted 
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in the timlier growing upon them, and that it was the duty of the 
défendant, as such trustée,, to exercise reasonable diligence in pre- 
serving the timber and preventing waste, and that was not done. 

It was also founded on the allégation that the défendant directly 
permitted timber to be eut. The lands were granted in 1856 by con- 
gress to the state of Wisconsin for the purpose of aiding in the con- 
struction of railroads in that state. The state granted some of them 
to a railroad company, which had mortgaged them to secure a cer- 
tain indebtedness, and upon foreclosure proceedings under the mort- 
gage the lands were transferrcd to the défendant, a corporation 
created by the laws of Wisconsin and Illinois. The défendant agreed 
that the land should be devoted to the payment of certain indebted- 
ness of the railroad company, to which the land had been granted 
by the state.: This arrangement was completed in 1859. At that 
time the conditions upon which the land had been granted by con- 
gress not having been complied with, the title still remained in the 
United States, and therefore a good title could not be made to thdse 
who represented the indebtedness of the railroad company already 
mentioned. In conséquence of this, the défendant executed and de- 
livered to the bondholders representing that indebtedness what were 
denominated "convertible land-grantceïtificates," which set forth that 
the défendant held the lands by virtue of the laws of Wisconsin, and 
"certified" that after the first day of July, 1860, the holders of thèse 
bonds were entitled, on présentation of the certificates, tp a deed for 
a proportionàte sharei of the land, in accordance with the légal sub- 
divisions which the defendaiit might receive on th« completion of that 
portion of the railroad, referred to in the acts and grants, in the pro- 
portions named in the certificates. Thèse certificates were delivered 
to the bondholders upon the surrender of the bonds held by them. 
They were assignable, and the pl^întiïf's testator acquired a large 
amount of them. While the lands were thus held by the défendant, 
the most valuable part of the pine timber standing upon them, at the 
date of thé certificates and at the time the title was acquired by the 
raili'oad company, (1861,) was çut off and removed. In 1868 the 
législature of Wisconsin authorized the défendant to take proceedings 
in any circuit court of the state for a partition of the lands among 
the holders of the certificates, anduildèr the authority of this etiatute 
proceedings were instituted in the circuit court of Milwaukee Cburity. 
The cèrtificaté-holders did nOt appear. Publication was made, defaults 
ent ère d, référence was made, and the référée reported that it was 5m- 
practicable to partition the land among the vàrious certificate-hold- 
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ers, and a sale wasorder éd. In the decree of sale provision waa 
made that the certificates might be used in the purchase of land, 
upon certain terras. At thèse sales, made under the order of the 
court, the lands were ail sold. The plaintiff's testator was a pur- 
chaser of lands at the sale. 

The main question in the case is whether the défendant is liable 
for the timber eut down and removed from the lands; and if so, what 
is the nature and extent of îts liability. There seems to be no ques- 
tion made by the défendant growing ont of the Consolidated charao- 
ter of the corporation under the laws of Wisconsin and Illinois, or 
that the subject-matter of this oontroversy relates to lands held in 
trust in the former state. I do not think that the gênerai theory 
upon which the bill is framed can be maintained, that is, because 
the lands were held by the défendant under the circumstances named, 
for a particular purpose, the défendant was obliged to protect them 
from trespasses arid waste. The plaintiiï was one of the benehcia- 
ries under the trust, and under the laws of Wisconsin heundoubted- 
ly had a right to take the proceedings necessary to protect the land 
in which he had an interest from the déprédations of trespassers.' 
But the défendant was amere naked trustée for the purposes named, 
even if the title was aequired from the United States and vested in 
the company in 1861. Before the proceedings in partition took place 
under the spécial act of the législature which has been referred to, it 
was compétent for the plaintitï's testator to take ail proper measures 
under the laws of Wisconsin for the protection of his interest, and I 
apprehend it was not material whether the ôther beneficiaries did or 
did not join in such action. It may be very questionable, t think, 
whether the demand which it is claimed was made on Mr. Ogden in 
New York, was of such a character as to require the performance of 
any affirmative action ori the part of the défendant. The convertible 
land-grant certificates which wereissued, declared that the holderS of 
the bonds were entitled on présentation of the certificates to a deed 
for a proportionate shareof land in kccbrdance with certain principles 
therein stated. It would seem that à moire formai demand than that 
referred to in the testimotiy' of Mr.' Eîeech'er was necessary in order to 
put the défendant in defaûlt' on non-compliance with such dômand. 
It certainly was more obligatôiy on the plaintiff's testator and thé' 
beneficiaries under thé trilst to look àfter their interests in thesé lands, 
and to guard against waste and' treàpasses, than on thé défendant. 
Besides, the beneficiaries providèd no fund-oflt of which the défend- 
ant should be paid for any expenditures that might be inciirred. 
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But, althougli this may be so, still I think there are certain faets 
which, it is claimed by the plaintiff, are establisbed by the évidence, 
whicb, if true, may entitle ber to relief, independent of the view al- 
ready stated by the court. It is said, and there is proof tending to 
show that the défendant received a part of tbe proceeds of the sales 
of timber, and that some of the timber which was taken from the land 
thus held in trust was used by the défendant. Wherever the proceeds 
of the timber taken from the land can be traced into the hands of the 
défendant, or wherever timber eut from the land bas been used by the 
défendant, it ought to account to the équitable owners of the land; and 
80 tbe plaintiff may be entitled to her sbare to that estent and no 
further. 



Oglbsbt and others v. Attbill. 

{C^euit Court, E. D. LouiHana. February, 1882.) 

1. Equitt Pleading and Pkactice— Amendmbnts. 

It an amendment hâve the efiect of making a new case, or if it makes a case 
inconsistent witli tlie position of the complainants in the suit at law where 
they are seeking a new trial, a motioa to take suoh ameudmeat from ihe files 
is aproper one, and will be allowed. 

2. SUBSTITUTED SERVICK. 

There can be no doubt of the propriety of substituted service whea a bill is 
brought to obtain a new trial of a cause at law in the same court. 

Minnesota v. St. Paul, 2 Wall. 633. 
S. Rkview by Anothbr Cibcdit Jcdqb. 

A décision in a case rendered by one judge of a circuit court is not open 
for review by any other judge sitting in the same court and in the same case. 

Cole iiilver Min. C'a v. Virginia, etc., Co. 1 Sawy. 685, 689. 

Motion to take Amended Bill from the Files. 

Richard De Gray, Robert Mott, and Henry B. Kelly, for complain- 
ants. 

Thomus J. Semmes, for défendant. 

Pabdbe, C. J. The original billi in its widest scope, is a bill to 
impeach a judgment rendered at law, and to procure a new trial in 
the case wbere the judgment was rendered. It was only for such a 
bill that substituted service was ordered by the court. It is only for 
such a bill that the défendant is before the court. 

Under leave obtained from the court complainants hâve amended 
their bill by setting up matters not pertinent to tbe question of a 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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new trial or to the impeachment of tbe judgment rendered, but 
tending to charge the défendant, as trustes for the complainants, 
for a large amount of gas stock, the sale of which constituted the 
cause of action in the case at law wherein the new trial is sought. 

Counsel for défendant moves to take the amendaient from the files 
on the grounds (1) of the limited appearance of the défendant, and 
the limited jurisdiction of the court over the défendant; (2) because 
the amendment makes a new case. The motion is a proper 09e, (?ee 

1 Daniell, Ch. 426,) and I think the last ground well taken. The 
first clause of amendment made can hâve no effect unless it be to 
charge the défendant as trustée, and to give it that effect would be to 
make a new case. Besides, an inspection of the record shows that it 
makes a case inconsistent with the position of complainants in the 
suit at law, where they are seeking a new trial. In that case fchey 
sued for damages growing ont of the alleged fraudaient sale of the 
gas stock, which to that estent was an affirmance of the sale. Miller 
T. Barber, 66 N. Y. 564. See Stevenson v. Newnham, 76 E. C. L. 
297. 

Soliciter for défendant aiso moves the court that the substituted 
service of process heretofore made in this case be set aside and an- 
nuUed. I bave examined the record, and I find that this question 
bas been passed upon and adjudicated by the district judge sitting in 
this court in the early stage of this case. 12 Fed. Ebp. 227. This 
décision is not open for review to any other judge sitting in this court in 
the same case. See Cole Silver Min. Go. ^.Virginia, etc., Go. 1 Sawy. 
685, 689. Besides, the décision seeme to be well supported by the 
language of the suprême court in the case of Minnesota v. St. Paul, 

2 Wall. 633, where it issaid: 

"Yet this court has decided many times that when a bill is flled in the cir- 
cuit court to enjoin a judgment of that court, it isnot to be considered as an 
original bill, but as a continuation of the proceeding at law; so much so that 
the court will prooeed in the injunctlon suit without actual service of sub- 
pœna on the défendant, and though he be a citizen of another state, if he were 
party to the judgment at law." 

If this be the practice where a bill ia brought to enjoin a judgment, 
what doubt can there be as to the propriety of substituted service 
when a bill is brought to obtain a new trial of a cause at law in the 
same court ? 

It seems to me that the motion of défendant to take the amendment 
from the files, should be allowed sofar as the first clause of complain- 



216 FEDERAL BEPOBTSB. 

ants' amendment of date January 2, 1882, is concerned, and that 
otherwise the amendment may stand ; the défendant to plead, answer, 
or demnr on or before the rule-day in March; the complainants to pay 
the costs of this rule. And it is BO ordered. 



FiTZPATEicE and others v. Domingo.* 

(Circuit Court, E. D. Louisiana. November, 1882.) 

1. Revivor. 

The revivor of a suit in equity by or against the représentative of a deceased 
party, is a matter of right and a raere continuation of the original suit. 
Ulark V. Mathewaon, 12 Pet, 164, followed. 

2. Same— JuDiciAEY AcT OF 1789— Equity Rule 56. 

The judiciary act of 1789 governs the fcderal courts in matters of revival, to 
the exclusion of the provisions of any state law on the subject, and equity rule 
No. 56 is déclarative, not only of the practice of the court, but of the provisions 
of the statute. 

1 St. at Large, p. 90, } 31 ; Kev. St. 955. 

Albert Goldthwaite and A. Micou, for plaintiffs. 

Chas. H, LaviUebemre, for executor of défendant. 

BiLLiNGs, D, J. This cause is submitted on a demurrer to a bill 
of revivor. The original bill was to obtain an accounting from the 
respondent, José Domingo, in behalf of the next of kin of his deceased 
•wife, as to her estate. The bill of revivor sets out the original bill, the 
pendency and progrepfi of the suit, the death of the original respond- 
ent, the probate of his last will, the appointment and qualification of 
the executor, and then prays for a revival of the suit against the 
estate of Domingo by bringing in the executor, It is not questioned 
that the cause of the action originally commenced against Domingo 
survives against his estate; but the point urged is that under the 
laws of Louisiana, in the courts of the state of Louisiana, ail claims 
against the estâtes of décédants must be presented in the mortuary 
court. But the question is hère one of fédéral jurisdiction, to be 
determined by the statutes of the United States, and the provisions 
of "thèse statutes are," as Judge Conkling, in his treatise, page 469, 
remarks, "verj ample." 

The judiciary act (1 St. at Large, p. 90, § 31) provides that in case 
the cause of action survives, and either party dies, the court before 
whom such cause may be depending is empowered and directed to 

*Reported by Joseph P. Hornor, Esq., of the Kew Orléans bar. 
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hear and détermine the same, and to render judgmetit for or against 
the executor or administrator, as the case may require, and that such 
exécuter or administrator may be brought in by process, and the court 
may render judgment in the same manner as if he had appearedvol- 
untarily. 

In Clarke v. Mathewson, 13 Pet. 164, a bill had been filed by Wet- 
more, who subseçiuently died. Clarke was appointed administrator, 
and filed a bill of revivor. Both the administrator and the respond- 
ent were citizens of Khode Island. The court held that both upon 
the settled rules of equity jurisprudence, and under the statuts above 
referred to, "the revivor of a suit in equity by or against the repré- 
sentative of a deceased party was a matteir of right and a mère con- 
tinuation of the original suit." Eule 56 in equity is déclarative, not 
only of the praetice of the court, but of the provisions of the statute. 
The statute of Louisiana, in this respect, opérâtes only upon her own 
courts, and cannot deprive this court of a iurisdiction aiready vested 
and expressly continued by an aot of eongress. 

The demurrer is therefore overruled, with leave to answer by the 
next rule-day. 

See Vattier v. Hinde, 7 Pet. 252; Kennedy y. 8taU Bank, 8 How. 586; 
Nevitt v. Clarke, Olcott, 316. 



DuDLET V. Lamoillb Co. Nat. Bank. 

[Circuit Court, D. Vermont. November 7, 1882.) 

Attacumbnt Maintained throttgh Hbceiptob. 

A deputy sherifE can maintain an attachment of personal property on the 
f arm of an attachment debtor who does not réside upon it, through a receiptor 
who obtains the record title to the faim, for the purpose of keeping such prop- 
erty there, and the direction and control of the agents of the debtor in charge of 
the farm for him, one of -whom was placed in fchief control after the attach- 
ment was made. 

Aldace F. Walker and William H. DicUnson, for plaintiff. 

Philip K. Gleed and Daniel Roberts, for défendant. 

Wheelee, D. J. The principal and controUing question in this case 
is -whether the plaintiff, as deputy sheriff, could maintain an attach- 
ment of horses on the farm of the owner who did not réside upon it, 
through a receiptor who obtained the record title to the farm for the 
purpose of keeping the horses there, and the direction and control of 
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the agents of the owner, in charge of the farm, for him, one of wLom 
was hired and placed in chief control af ter the attaohment was made. 
There is no question of fraud in law arising out of possession by the 
vendor of personal property after a sale. On that question the law 
of Vermont is peeuliar, and raises a conclusive presumption of 
fraud, as against creditors of the vendor, out of such possession. But 
as te an attachment of personai property on mesne process the law 
of Vermont appears to be the same as that of other states where 
such attachments are had. The property must be taken into the 
custody of the officer making the attachment, to the exclusion of the 
défendant in the writ of attachment. The custodj of the officer may 
be had through the agency of others acting under him. It may be 
maiatained on the premises of the person whose property is at- 
tached, by having bis consent, without any other title to the real 
estate; and the acquisition of the title to the real estate will not 
bring with it the custody of personal property of a former owner re- 
maining there without f urther taking possession of it. pT,amgan v. 
Wood, 33 Vt. 332. The possession of the défendant in 1{he attach- 
ment must in some way be excluded, and that of the officer in some 
way be taken. In thîs case the actual possession of the défendant 
in the attachment would not hâve to be excluded from the farm. for 
he was not there at the timo in question, and did not réside there. 
His control was only that of his agents; when that was chatiged his 
possession was changed. This was probably sufficient, even whîle the 
agents remained the same as when the attachment was made. Shep- 
hard v. Butterfield, 4 Cush. 425 ; Slate v. Barker, 26 Vt. 647. But 
in this case thé person in chief control of the premises came in after 
the attachment; and came in subject to the receiptor's contrx)! as to 
the custody of the horses. He never was the servant or agent of the 
attachment debtor as to the possession of horses. His control of them 
was always the receiptor's control ; he had never any custody for the 
attachment debtor to be changed to custody for the receiptor. He thus 
became the keeper for the officer of the horses, and his custody as such 
would make the attachment good, even if the right to the real estate 
had remained whoUy in the debtor. Newton v. Adams, 4 Vt. 437; 
Baldwvn Y.Jackson, 12 Mass. 131; Train v. Wellington, Id. 495. This 
case is distinguishable from Flanagan v. Wood, 33 Vt. 332, much re- 
lied upon by the défendant, in two important particulars, although it 
is very much like that case in many other respects. Thèse particu- 
lars are that there the debtor was in possession of the premises him- 
self at the time of the attachment, and so continued afterwards, while 
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hère he was not; and that there the same servant of the debtor re- 
mained there with him after the attachaient, while hère there was a 
new agent, which would indicate a change even to an observer, and 
put ail those having occasion to know upon inquiry. 

The motion for a new trial is overruled, and judgment is to be en- 
tered on the verdict. 



MicHiiLS V. Olmstbad. 

{Circuit Court, W. D. Miasouri. October Tenn, 1882.) 

1. EvroENOB— Pabol Mkrobd in Wbitino— Col-latéral Matteb or Condition. 

When parties, without anyfravd ormistake, hâve deliberately put their en- 
gagements in writing, the law déclares the writinjg to be not only the beet but 
the only évidence of the agreement ; but this does not prevent parties to a writ- 
ten agreement f rom proving that either contemporaneously or as a preliminary 
measure ther had entered into a distinct oral agreement on some collatéral 
matter, or an oral agreement which constitutes a condition on which the per- 
formance of the written agreement is to dépend. 

2. PRACD NOT PrBSUMBD. 

Where a défense of fraud and deceit is set up, the law will présume that the 
plaintifl acted honeslly and in good faitb, until défendant bas clearly proven 
the contrary. 

Tichenor de Warner, for plaintiff. 

Peak de Yeager, for défendant. 

Krekel, D. J., {char ging jury.) The plaintiff, Jacob Michela, Buea 
George P. Olmstead on an agreement in writing which stipulâtes for 
machinery to be furnished by plaintiff to the défendant at speoified 
priées. The law favors written agreements between parties to a con- 
tract, because they are supposed to decrease the liabilitîes for misun- 
derstanding. It is presnmed that when a written agreement is 
-entered into that it oontains the whole of the conditions and under- 
takings of the parties to the contract. The suprême court of the 
United States bas had this matter under considération lately, and I 
quote from its décision so much as will show the views taken of writ- 
ten contracts. Chief Justice Waitb, in Bast v. Bank, 101 U. S. 96, 
sayB : 

" When parties, without any fraud or mistake, hâve deliberately put their 
engagements in writing, the law déclares the writing to be not only the best, 
but the only évidence of the agreement, and we are not disposed to relax the 
rule. It has been found to be a wholesome one, and now that the parties are 
allowed to testify in their own behalf, the necesaity of adhering strictly to it 
is ail the more imperative." 



s 20 FEDEBAL BEPOBTEB. 

The contract read in évidence must be taken to set ont tlie wliole 
of the agreements of the parties, and no change of it can be made 
by verbal testimony unless the instrument itself shows on its face 
that certain matters pertaining to it are left undetermined, and 
when this is the case testimony may be admitted to complète the 
contract, so to speak. 

In the quotation made from the opinion of the suprême court of 
the United States there are two exceptions stated to the law regard- 
ing written agreements between parties, and thèse are fraud and mis- 
takes. To bring the défenses made by the défendant within this 
rule, he bas set up in bis answer certain acts and doings of the plain- 
tiff, claiming fhem to be frauds upon him. It is alleged by the de- 
fendant that he was entirely ignorant of the value of the machinery 
for which he contracted, and that he relied on the plaintiff for the 
reasonableness of the charges, and plaintiff was thus enabled to de- 
ceive and did grossly deceive him regarding the cost of the articles. 
A manufacturer under such circumstances, if satisfactorily proven, 
is bound to make reasonable charges, but as nearly ail articles con- 
tracted for vary in priées in diiïerent manufaoturing establishments, 
no definite rule can be laid down as to priées, and unless they are 
found to be grossly exorbitant the agreement made regarding them 
must stand. In the attempt to arrive at a conclusion as to such 
charges, as by their grossness amount to a fraud, you will take into 
considération the knowledge the défendant had of the value of such 
articles and the means at hand to inform himself regarding such. If 
he failed to exercise due caution, was careless or neglectful of his in- 
terest, he cannot set up his own shortcomings in his défense. This, 
however, affeets the amount of damages only, and if plaintiff is found 
entitled to any damages, such an amount will be allowëd him as will 
give him reasonable profits, estimating the original cost at the usual 
priées. If the machinery was to be furnished at cost, he is entitled 
to nominal damages only. 

Another défense is that the so-called dry process by which syrup 
may be produced from corn is valueless, and that a marketable arti- 
cle cannot be produced thereby, and that the défendant was thus 
imposed on. The testimony on this branch of the case is conflict- 
ing, and it is hère where the guaranty made by the plaintiff in the 
contract sued on that the process named will not only produce a mer- 
chantable article, but also in certain quantities from a given amount 
of corn, is of avail to the plaintiff. Under his part ot the contract 
the défendant bas a right that the means of practically testing the 
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process, if not already satisfactorilj done, should be furnished. The 
défendant bas chosen in this particular to rely on his guaranty, and 
might hâve secured hirnself in the contract against losses having 
their prigin in a defect of the process ; and unless you shall find from 
the testimony that the dry process is utterly worthless for the pro- 
duction of a merchantable article of syrup, you should find the issue 
on this branch of the case for the plaintiff. 

If yoti shall find from the testimony that fraud and deceit were 
practiced by plaintiff Eogers or Stebbins regarding the dry process, 
and the défendant was thereby induced to enter into the contract, 
■which he would not hâve done but for such fraud and deceit, such 
fraud and deceit vitiate the contract, and the défendant is relieved 
of any obligation incurred thereby. It will be remembered, however, 
in the considération of the question of fraud, that the law abhors it, 
and will not attribute the commission thereof to any one, but, on the 
contrary, présumes that the action of the plaintiff was honest and 
fair. Moreover, the défendant sets up the frauds regarding the grosa 
excess of prices charged for machinery, the frauds and deeeits prac- 
ticed in référence to the utility of the dry process, and he, the défend- 
ant, îs held to establish thèse frauds on the part of the plaintiff or his 
confidant to your satisfaction. As already stated, the law présumes 
that the plaintiff aoted honestly and in good faith in entenng into 
the contract in évidence; and unless the défendant bas shown to 
your satisfaction that he acted fraudulently in fact, you must find 
the issue made as to frauds and deeeits for the plaintiff. 

To another branch of the case I now proceed to call your attention. 
The written contract itself refers to, and verbal testimony is intro- 
duced to show that défendant contracted with référence to the or- 
ganization of a corporation, which was to assume the obligation which 
he incurred by virtue of entering into the contract read in évidence, 
and he, the défendant, claims to be released from his obligation be- 
cause such a corporation was not organized. The question hère is, 
did the défendant entet into a binding agreement at ail ? You will 
remember what was said about the binding obligation, the solemnity 
of a contract, and the presumptions of law that the whole of the mat- 
ters pertaining to the contract must be assumed to hâve been stated 
therein. This, however, does not tonch upon or exclude the défend- 
ant from showing the conditions under which the contract was signed. 
Law writers hâve expressed the idea eought to be conveyed in the 
following language: 
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" The déniai of explaining a contract by verbal testimony does not prevent 
parties to a written contract from proving that either contemporaneously or 
as a prelinainary measure tliey had entered into a distinct oral agreement on 
some collatéral matter. Still less does it exclude évidence of an oral agree- 
ment wfaich constitutes a condition on wliich the performance of the written 
agreement is to dépend." 

Or, aa another writer expresses it : 

"The first question to détermine in construing a document is whether 
there is a document to construe. Hence it is always admissible to show by 
paroi that a document was conditioned on an event that never occurred." 

Thus, in the case before you, if you shall find from the testimony 
that Olmstead signed the contract sued upon with the full, definite 
understanding by both Michels and himself that he, Olmstead, was 
not to be liable personally in the event no corporation was formed, 
he is not bound by the contract, and you will so find by your verdict. 
With the $46,000 contract which was to be oarried ont by Olmstead 
himself in case of the failure of the 2,000-bushel house of which 
mention was made, you hâve nothing to do, the plaintiff not having 
fiued thereon. 

In case you find the issues for plaintiff, you will state the amount 
allowed him. If you find the issuea for the défendant, you will so 
state in your verdict. 



Bbatjlibu & Allen v. Citt of Pleasant HilIi. 
{Circuit Court, W. D. Missouri. October Term, 1882.) 

1. Mandamub to Compbl Paymunt op Debt op Municipal CospoRATioir— 

Rbtukn. 

The return to an alternative writ of mandamus, îssued against a city to en- 
force the payment of a judgment, must show that the city has exhausted its 
power in the levy and collection of taxes under power conferred upon it by its 
charter and its amendments, and that the revenues so collected hâve been prop- 
erly applied. 

2. MuNiciPAi. CoEPOKATioK — Cbbditob Taking .Bond — Rbmbdt. 

A créditer taking a bond of a municipal corporation whose taxing power at 
ihe time of the issuing of the bond was and still is limited, and providing that 
the bond and interest shall be paid out of the yearly revenue of the city, can- 
not insist on remédies beyond the limitation, but may insist on the full and 
proper exercise of such power within the limitation. 

Mr. Cockrell, for relators. 

Whitsett é Comingo, for respondent. 
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KsEKEL, D. J. Eelators, Beaulieu & Allen, recovered judgment 
in this court against respondent, the oity of Pleasant ïïill, in 1881, 
for the sum of $4,620. Pailing to obtain satisfaction, they sued out 
an alternative virit oî mandamus. The bonds, upon the coupons 
whereof the judgment was obtained, wereissued by the cityof Pleas- 
ant Hill to consolidate the floating debt of ihe pity-, under authority 
of an act of the législature of Missouri amending its charter, passed 
in 1871. The bonds on their face recite thàt tiiéy were issued pur- 
suant to section 12 of the amending act, and an ordinance of the city 
of Pleasant Hill providing for the payment of the floating debt of the 
city. The twelfth section of the ataendment, providing for the con- 
solidation of the floating debt and authoriziug the issuing of bonds, 
in référence to them saya they "shall bear interest at the rate of 10 
per cent, per annum, payable semi-annually: at the office of the city 
treasurer of the said oity, which said interest shaU be provided for 
and paid out of the yearly revenue of said city, and the principal of 
said bond may bô paid out of the yearly revenue of said city." 

ïhe original charter of the city of Pleasant Hill, passed in 185^, 
provided in section 8 for the levy of taxes on real and personal prop- 
erty not to exceed one-fourth of 1 per cent. This section was amended 
in 1868, providing that the members of the counoil "shall hâve power 
by ordinance to levy and coUeot a tax not exceeding one dollar in 
any one year on ail maie inhabitants of the city of Pleasant Hill of 
the âge of 21 years, and not over 50 years; also to levy and collect 
taxes on ail real estate and personal prpperty in said city subjeot to 
taxation by law not exceeding 1 per cent, on the assessed value 
thereof." This power, with its limitation regarding the levy and 
collection of taxes, was in force when the charter amendment of 
1871 was passed. It did not in any way interfère with the limita- 
tion, but extended the power of taxation to the licensing and taxing 
of merchants, retailers, taverns, billiard tables, pigeon-hole tables, 
bagatelle tables, ten-pin alleys, and other gambling devices, hackney 
carnages, wagons, carts, drays, pawnbrokers, hawkers, peddlers, res- 
taurants, eating-houses, livery stables, theatrical performances, cir- 
euses, and shows of whatever kind, singing concerts, and other 
amusements in said city; to levy and collect tax on dogs in said city ; 
to tax, license, and regulate dram-shops and tippling-houses and 
saloona ; to tax auctioneers ; to impose fines, forfeitures, and penal- 
ties for breaches of city ordinances. 

When the court issued its mandate direeting the city council of 
Pleasant Hill to levy a tax to pay relators' judgment, or show cause 
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why it refused so to do, any showing of cause for refusai, if based 
upon the want of taxing power, should show that ali taxes authorized 
by law had been levied, coUected, and properly applied. Instead of 
such showing, the amended returu made is that 1 per cent, has been 
assessed and eollected on ail real and personal property of the city, 
and that the amount thereof, |3,500, has been expended in city ex- 
penses, except about $1,500, which hâve been used in buying up judg- 
ments against the city; that the assessed value of the real and per- 
sonal estate and merchandise for 1882 is $409,000. The remaining 
part of the return consista of statements of the large indebtedness 
of the city, and its inability to pay dollar for dollar; that the city bas 
sought to compromise its indebtedness, and offered to do so with re- 
later without success. 

The city of Pleasant Hill, aside from the right to tax ail property 
made taxable by law, has power to levy taxes on persons and varions 
occupations, collect fines and impose penalties, as pointed out in the 
quotations from its charter, which power to tax, taking the return to 
be true, it has not exercised. It is not the proper answer to the man- 
date of a court to show that a partial tax has been levied and the 
proceeds thereof expended in city expenses and the purchasing of 
judgments. The court is entitlod to know what are the f ull resources 
of the city, and whether they hâve been ealled into réquisition, and 
how the revenues are expended. In the language of the twelfth sec- 
tion of the amended charter of 1871 the interest on the bonds 
iesued under it "shall be provided for and paid out of the yearly 
revenue of said city," so that none of the revenue of the city can be 
used and employed for other than ordinary purposes, so long as 
creditors bave a claim thereon. The purposes for which the ordi- 
nary revenues may be applied are pointed out in the law, and they 
must be applied accordingly. 

On the other hand, it would seem that a créditer taking a bond of a 
municipal corporation whose taxing power at the time of the issuing 
of the bond was and still is limited, cannot insist on remédies beyond 
the limitation, but, as stated, may insist on the full and proper exer- 
cise of such powers within the limitation. This construction does not 
conflict with the provision of the exécution law of Missouri, giving 
authority to courts to compel municipal corporations by mandamus to 
levy a tax to pay unsatisfied judgments. There is application for 
this provision in cases where no limitations as to taxation exist, as 
well as within the limitations, as in this case. The power of taxation 
is a législative power, and cannot be inferred. Except in cases where 
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a déniai woald work injustice, as authorizing the création of liatil- 
ities, implied power may be inferred to raise the means for their sat- 
isfaction. In the case under considération the city of Pleasant Hill 
had a floating debt, for the consolidation and settlement of which by 
way of bonds the législature sought to provide. The creditor had choiee 
between the évidence of debt possessed of and the new instruments 
provided. In the instance beforeus the ereditors preferred the bonds, 
and took them under the limitations the law providés. It is no hard- 
ship to hold them to their choiee, which may be presumed to hâve 
been wisely made. Thèse views find support in the Maçon Co. Case, 
99 U. S. 589. 

The case under considération diflfers from Britton v. Platte City, 2 
Dill. in this : that there is a provision in the Pleasant Hill act which 
requires the interest on the bonds to be paid out of the yearly rev- 
enues of the city. It is this provision which takes it out of the stat- 
utes of Missouri providing for payment of municipal debts and pun- 
ishing neglects, and out of the ralings in the Louisiana Case, 103 U. 
S. 289, and the Butz Case, 8 Wall. 575. 

The conclusions arrived at are that the return to the alternative 
writ of mandamus is insufficient, in its failing to show that the city 
council of Pleasant Hill bas exhausted it» power in the levy and col- 
lection of taxes under power oonferred upon it by the charter of the 
city and its amendments, and by its failing to show the proper appli- 
cation of the revenues coUected. Unless the return is amended in 
conformity to the views expressed, a peremptory writ of mandamns will 
issue directing such an amount of the revenue of the city to be levied, 
collected, and paid to relator as the court shall deem not oppressive. 

McCkarv, g. J., concurs. 
v.lé,no.4 —15 
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MOOBES V. LOUISTILLB UnDERWEITEES. 
{Circuit Court, W. D. Tennessee. November 23, 1882.) 

1. Mabine Insurance— Sba-woethiness. 

If the évidence in the case establish the fact of seaworthiness, there is, where 
a disaater occurs witliout any discernible cause, a presumption of fact that the 
loss was occasioned by some of the périls insured against. 

2. Saiîb— Evidence— BûhTjen op Proof— Juet. 

When a disaster happens in fair weather and without apparent péril of nâvi- 
- gation to cause it, there is, in the absence of other proof sufflcient to countervail 
it, a presumption of the fact that the vessel was unseaworthy at the beginning 
of the voyage, but the assured may show by proof that the vessel was in fact 
seaworthy, and there then arises a presumption of loss by some péril of naviga- 
tion covered by the policy, unless the insurer can show that it was otherwise 
caused by some danger not within the policy. The technical difflculties of the 
burden of proof are diihinished in such cases by observing the distinction be- 
tween that burden as a matter of pleading and the sometimes shif ting exigen- 
Gies of the testimony requiring further proof from the one side or the other. 
But in ail thèse cases there is no flxed presumption of law or fact, but only a 
matter of inf erence by a jury from the particular f acts of the case, and they are 
always to détermine the issue according to the peculiar circumstances of each 
case. 

3. Samb — Policy— Ad ventures — Peeils of the Rivbe— Self-Distribdtiko 

Policy. 

Where the f orm of thé policy is' bne for gênerai use in the insurer's businesSi 
the Word " adventures," associatèd with theWords " périls of the lakes, seas, 
rivers, canals, railroads, Ares, and jettisons," qannot be permitted to enlarge the 
phrase "périls of the river." It.is aself-distributing policy, to be construedin 
each case with sole référence to the subject-matter of the risk in that case, 
whether of lake, sea, river, canal, orrailroad. 

4. Same — Périls of Sea or Rivbr. 

While itis settled that the phrase "périls of the sea" does not cover ail 
losses that happen on the sea, there is a principle of construction which gives 
it as extended a meaning as can be reasonably donc. AU navigation is peril- 
ous, and the rule that the insurer is liable only for losses occurring from ex- 
traordinary causes, means nothing more than that a seaworthy vessel will endure 
ail ordinary périls; it does not mean that a loss for which the insurer is liable 
may not happen to a seaworthy vessel from the ordinary action of the sea, for 
it may, and the term is only used to describe those abnormal circumstances of 
dangerous navigation under which the loss occurs, be they what they may. 
Beoause the " péril " cannot be located, it does not foUow there was none. 

6. Same — Seaworthiness. 

The best and most skillful form of construction is not required to meet the 
warranty of seaworthiness, but only a sufflcient construction for vessels of the 
kind insured and the service in which they are engaged. 

6. Same— Raft. 

A raft is not, in the ordinary contemplation of the maritime law, a ve»»él; but 
where it is insured by a " cargo policy," and is in charge of a tow-boat, the prin- 
ciples of law governinga contract of insurance are applicable to it. 
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7. Bamb— Case Stated. 

Where a raft of logs was insured for a voyage in charge of a tow-boaf , and 
coming to the mouth of a river up which it was to be placed a short distance, 
was lost under circumstances which dld not disclose any extraordinary action of 
the éléments, or, as far as could be observed, any négligence of navigation, and 
it was proven that the raft was " seaworthy," held, (1) that there was, in the 
absence of proof to the contrary, a presumplion of loss by some unknown péril 
insured against; (2) that it was probable the Joss was caused hy the combined 
action of the currents of the two rivers, the strain of the tugs engaged in tow- 
ing, and the possible anskillful or négligent navigation of the crews employed 
in the tow, and ail of this being covered by the policy the insurer was liable. 

The défendant company issued a "cargo policy" on a raft of logs 
to be towed by the steam-boat Trader from the mouth of the Obion 
river down the Mississippi river to the mills in the city of Memphis, 
Bitnated a few hundred feet above the mouth of Wolf river. The 
words of the policy involved in the controversy were thèse: "Touoh- 
ing the adventures and périls which thé said compnny is contented 
to bear and take upon itself , they are of the lakes, seas, rivers, canals 
railroads, fires, and jettisons." 

The tow-boat Trader, having the raft in tow, reached the mouth of 
Wolf river, and doubting her ability to land it signaled for assistance, 
when the harbor-tugs VanderhofiE and De Soto, in the habit generally 
gratuitiously, but sometimes for hire, of assisting the Trader and 
other tow-boats, went this time gratuitously to her assistance. The 
Vanderhoff took position up Wolf river, attached her cables to the 
raft, and was puUing up stream. The Trader, lying with her bow 
partially upon the raft, and the De Soto, with her bow squarely 
against the ends of the logs in the raft, were pushing up stream. The 
raft was next to and against some piles running from the bank and 
used in the tram-way of the railroad ferry transfer. This was the 
gênerai situation, but no progress was made satisf actory to the Trader's 
captain. The Dô Soto's captain thought that the raft should be 
tied where it was, but the Trader did not assent to this, and the Van- 
herhoff in the distance kept on puliing. The De Soto had a signal 
for coal, (she was a coal tow,) and pulled out and left. A few mo- 
ments after this the raft swung around towards the bank, jamming 
the Trader against another boat and the bank, breaking the Trader's 
wheel. About the same moment the raft parted, and a large portion 
of it floated ofif many miles down the river, and only a small portion 
of the logs floating away were saved. 

There was proof by the plaintiff tending to show inoreased current 
by high water, and by the défendant that there was nothing extraor- 



228 FKDEBAL BEFOBTEB. 

dinary in the state of the river, stage of water, wind, etc. The couri 
found tins fact in favor of the défendant. 

There was also proof by the défendant tending to show that the 
raft was ill-constructed and not "seaworthy," and of the plaintiff 
that it was constlnicted as uaual in such cases, and the court found 
this fact in favor of the plaintiff. 

The plaintiff at first attributed the loss to the De Soto, filed 
protest and threatened suit against her owners. In the written 
account of the loss then filed this view of its cause was taken, but 
subsequently the plaintiff notified the insurance company that he 
should claim a loss on his policy, and demanded payment, which 
being refused, he brought this action. There was much proof by 
witnesses of their opinions as to what caused the loss ; those of the 
plaintiff tending to the theory of extraordinary action of the cur- 
rents and "boils" of the rivers at that place, and those of the de- 
fendant that the loss was due to the inhérent weakness of the raft; 
but the gênerai facts were as above stated, and are sufiicient to ex- 
plain the grounds on which the judgment of the court is based. 

Harry M. Hill and W. Y. C. Humes, (with him,) for the plaintiff, 
cite: Union Ins. Go. v. Groom, 4 Bush, 289; Washington Ins. Co. v. 
Reed, 20 Ohio, 199, 208; Patrick v. Hallett, 1 Johns. 241 ; EUery v. 
Netv Eng.Jns. Co. 8 Pick, 14 ; Levi v. N. 0. Mut. Ins. Assoc. 2 Woods, 
63; Carruthers v. Sydebotham, 4 M. & S. 77, 84; Arnold v. United 
Ins. Co. 1 Johns. Cas. 367; Ham. Ins. 35; Walsh v. Washington Ins. 
Co. 33 N. Y. 427; Potterv. Suffolk Ins. Co. 2 Sumn. 197, 200; Barne- 
well V. Church, 1 Caines, 217; Wallace v. De Pau, 1 Brev. 252 ; Pres- 
cottw Union Ins. Co, 1 Whart. 399; Brown v. Girard, 4 Yates, 115; 
Snethen y. Memphis Ins. Co. 3 La. Ann. 474; Parker v. Union Ins. 
Co. 15 La. Ann. 688; Empire Cq. y. Union Ins. Co. 32 La. Ann. 
1081; Bullard v. Roger Williams Ins. Co. 1 Curtis, 148, 151; Thomp- 
son \. Happer, 6 El. & Bl, 171, 192; Hazard v. New Eng. Mut. M. 
Ins. Co. 8 Pet. 557; Martin v. Salem Ins. Co. 2 Mason, 429; 3 Kent, 
Comm. (12th Ed.) 217-291, 300; Magnusv. Buttemer, 2 C. B. 876, (73 
E. C. L. 876 ;) Bishop v. Pentland, 7 Barn. & C. 219, (14 E. C. L. 35 ;) 
Pattersonv. Harris, 1 Best & S. 336, (101 E. C. L. 552;) 1 Parsons, 
Marine Ins. (1868,) 377, 544; Fletcher v. Inglis, 2 Barn. & Aid. 315 ; 
Haie T. Washington Ins. Co. 2 Story, 185; 1 Phil. Ins. 636; Green v- 
Brown, 2 Story, 199; Newboy v. Read, Park. 106; Fremloiv v. Oswin, 
2 Camp. 85; Baker v. Ins. Co. 12 Gray, 603; Dixon, Marine Ins. § 
242; Protection Ins. Co. v. Wilson, 6 Ohio St. 553; Coles y. Marine 
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Ins. Co. 3 Wash. 159; Anthony v. Etna Ins. Co. 1 Abb. 344; Miller 
y. Ins. Co. 12 W. Va. 130; Chandlery. St. Paul Ins. Co. 18 Am. Law 
Eeg. 385; Palmer v. Ins. Co. 1 Story, 364; Yeaton v. Fry, 5 Cranch, 
335 ; 3 Arnold, Ins. 807 ; Wkeeler v. Walker, 55 Ga. 266 ; Hagar v. New 
Eng. Mut. Marine Ins. Co. 59 Me. 463 ; Flanders, Shipp. 202, note 2, 
294; 1 Bouv. Law Dict. 350; IngersoU, Eoccus, 111; 3Phil. Ev. 275, 
and note; 1 Taylor, Ev. 212, § 205; 2 Taylor, Ev. 978; Ins. Co. v. 
Wilson, 3 Cranch, 187; Ins. Co. v. Mordecai, 22 How. 111; Watson v. 
Ins. Co., etc., 2 Wash. C. G. 153; Lawrence v. Mintbum, 17 How. 100; 
Dupont de Nemours v, Vance, 19 How. 170 ; The Mohawk, 8 Wall. 153 ; 
Bulkley v. Naumkeag, 24 How. 386; Waters v. Merch. Louisville Ins. 
Co. 11 Pet. 213; Pope v. Swiss Lloyds, 6 Sawy. 533; Union Ins. Co. 
V. Shaw, 2 Dill. 14; Chase v, EagleIns. Co. 5 Pick. 51; Caryv, Burr, 
8 Q. B. Div. 313; Lunt v. Boston Marine Ins. Co. 6 Fed. Eep. 562, 
566; Hathaway v. St. Paul Ins. Co. 1 Fed. Eep, 197. 

H. C. Warinner, for défendant, cites: 2 Parsons, Marine Ins. 399, 
518, 538; Patrick v. Haïlett, 3 Jphns. 76; Talcot v. Commercial Ins. 
Co. 2 Johns. 124; ^Garrison v. Memphis Ins. Co. 19 How. 312; Gen- 
eral Mut. Ins. Co. V. Sherwood, 14 How. 351; Sansum, Dig. Ins. 1242; 
Norrice v. Anderson, L. E. 10 C. P. 58 ; Cort v. Delaware Ins. Co. 2 
Wash. C. C. 375; The China, 6 Wall. 53; Rugley v. Limited Mut. 
Ins. Co. 7 La. Ann. 279; Marcy v. Limited Mut. Ins. Co. 11 La. 
Ann. 748; Zws. Co. v. Tobin, 32 Ohio St. 77; Gasiride v. Ins. Co. 
62 Mo. 322 ; Flanney v. Marine Ins. Co. 4 Whart. 59 ; Coffin v. Pheenix 
Ins. Co. 15 Pick. 291; Johnson v. Finney, 4 Yerger, 48; Gardner v. 
Buchanan, 5 Yerger, 81; Turney v. Wilson, 7 Yerger, 343; Dyer v. 
Ins. Co. 53 Me. 118 ; Ins. Co. v. Tweed, 7 Wall. 44; Ins. Co. v. Boora, 
105 U. S. 117; Breed v. Providence Washington Ins. Co. 17 Blatchf. 
287; Rothschild y. Royal Ins. Co. 7 Exch. 734; together with many 
of the cases cited for the plaintiffs, as above shown. 

Hammond, D. J. This case bas been twice argued, — the court, by 
stipulation, under the statute, sitting without a jury. On the first 
argument it seemed to me plain that, there being no extraordinary 
action of the éléments, nor, so far as I could eee, any apparent péril 
of the river to cause the loas, nor any proof of damage by some 
unseen periLof navigation, the judgment should be for the défendant 
company on the ground that there was some inhérent defect in the 
thing insured, which rendered the raft incapable of enduring the 
ordinary strain of navigation, although the proof, outside the fact 
of loss itself, was satisfactory as to the "seaworthiness," or, more 
accurately, perhaps, as counsel call it, "riverworthiness" of the ves- 
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sel and raft. However, I based my judgment more on wbat then 
eeemed to me to be tlje failure of the plaintiff to answer the burden 
of proving that the loss was oecasioned by some péril of river navi- 
gation insured against, than on any résolution against him of the fact 
that it was not so caused. 

The reargument waa asked on the claim that, as a matter of law, 
if the "seaworthiness" at the inception of the risk be established by 
proof, as I held it was, the presumption would be that the loss oc- 
cnrred by a péril of river navigation, no matter whether the active 
agency causing it could be discerned or not. This is a question about 
which I find there is much conflict, and, to my mind at least, great 
confusion of authority and statement, some of which I imagine results 
from overlooking an important distinction adverted to by Mr. Flan- 
ders between cases arising on bills of lading against the carrier for 
a violation of bis undertaking and those against an insurer for indem- 
nity under his contract. Flanders, Shipp. 183, It is, I think, more 
a question of fact than one of lavr; and following a fréquent déc- 
laration that it is a question for thé jury and not the court, and be- 
lieving, as I do, that the solution of such a question is better reached 
by the concurrence of twelve minds than the judgment of one, I hâve 
been inclined to require the parties to go to the jury; but it may be 
that the court should not, where the parties choose under the statute 
to waive a jury, décline to try the issues of fact, and this doubt has 
impelled me to abandon that inclination. 

The latest and best discussion of the question T hâve found is in 
the case of Picku-p v. Tliames Ins. Co. 3 Q. B. Div. 594. It is there 
adjudged that the burden of proving unseaworthiness is on the insurer, 
there being a prima facie presumption of seaworthiness in favor of 
the assured, The probative value of the fact that a loss occurs with- 
out any extraordinary action of the éléments, or any discernible péril 
to cause it, is treated as sufficient, in the absence of other proof and 
under some circumstances, to establisb the unseaworthiness at the 
time the risk commenced. The time between the sailing and the dis- 
aster is an élément for the considération of the jury more or less 
cogent according to circumstances, and it is for the jury to say 
whether, under the circumstances of the voyage, the time of loss was 
fao soon after sailing that it raises the presumption of unseawor- 
thiness. It is not a presumption of law at ail, nor a fixed presumption 
of fact either way, but a matter of inference by the jury under ail the 
proof from the spécial circumstances of the case. I think the case 
cited correctly states the law according to the weight of the author- 
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itios, though perhaps many of them do not treat the prima facie 
assumption of seaworthiness as a presumption, throwing the burden 
of proof on the insurer to establish unseaworthinessj bot eay that the 
plaintiff must prove the fact of seaworthinesB, and the burden is 
answered by the very slightest proof, snch, for example, as the start- 
mg on the voyage. It is not, however, far wrong to say that there is, 
to begin with, a presumption of seaworthiness. But when this is 
challenged by any proof of the défendant, such as a disaster without 
apparent cause, frôm the action of the sea or something external to 
theship, the plaihtifip must meet that challenge by proof .of seawor- 
thiness at the inception of the risk. He may do this by the exhibition 
of a cause sufl5cient to occasion the disaster to a seaworthy vessel, by 
proof of circumstances sufficient to countervail the inference men- 
tioned, or by the testimony of witnesses as to the actual condition of 
the vessel. But ail this is for the jury to weigh and détermine the 
fact according to thespecial circumstances of each case. 

In this case the voyage was nearly or quite ended, the disaster 
taking place only a few hundred feet from the point where the raft 
was to hâve been landed. It had successfully sustained, up to that 
time, ail the périls of the voyage. But counsel say that this was 
coming down stream with the current, and that the disaster oecurred 
the very moment the raft was turned up stream, and that this is 
conclusive there was not sufficient strength to resist the up-stream 
part of the voyage. It was in cribs, the logs being pinned together 
and the cribs bound together with ropes and chains. One witness 
did say if it had been more substantially fastened together and more 
rigid it would hâve better withstood the current and other difficulties 
of navigation; but he said, too, that he had put hundreds up this 
river -constructed as this raft was. Other witnesses said the pliable 
form of construction was the better. Be this as it may, while I 
might be willing to say it seems more reasonable that the firmer the 
raft the better for its navigation, yet this is not, as I understand, the 
test of seaworthiness. It is not the best form of construction that is 
required to meet the warranty of seaworthiness, but only a sufficient 
construction for vessels of the kind insiired and the service in which 
they are engaged. It may be that a steel or iron ship would resist 
a given péril better than a wooden one, or that a ship of one form 
and construction may be more stanch than one of another; but this 
is not what is required. To permit this kind of prôof to overcome 
the presumptions arismg from established seaworthiness by proof of 
construction according to the usual mode for the particular olasa of 
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vôssels, and for thaf particular service, would be to release the in- 
surer from liability on riska taken upon ail vessels not of the best 
and most skillful construction. 1 Parsons, Marine Ins. 367, 372, 
386; 1 Phil. Ins. 308, 309. 

I am content to fini that the proof in this case establishes that the 
raft was "seaworthy," — that is to say, so constructed that it was ca- 
pable of withstanding the strain of navigation on the voyage insured 
by the défendant, — and that the other proof in the case overcomes any 
presumption of inhérent defects arising from the want of sufScient 
proof of èxtraordinary causes for the disaster, assuming that thore 
are no such causes discernible in this case. 

Now, the question arises, — if we bave given a "seaworthy" vessel 
and a disaster without any discernible cause, — is there a presump- 
tion that the loss was occasioned by some of the périls insured 
against ? I bave found no authority that satisfactorily answers this 
question put in this form. Cases are abundant which discuss whether 
this or that "péril," or this or that cause of disaster, cornes within 
tbe phrase "périls of the sea," (or périls of the river, in tbis case,) or 
such other terms contained in the particular policy as may be thought 
to cover it; as, for example, in most English policies, where there is 
a phrase now esfcablished to mean m^re tban "périls of the sea," 
when they say "ail other périls, losses, and misfortunes that hâve or 
fihall coma to the subject-matter of this Insurance, or any part 
thereof . " 

The latest and a very able and instructive case on this subject is 
that of the West India Tel. Go. v. Home Ins. Co. 6 Q. B. Div. 51. It 
will be found by examining the cases there cited, and those cited 
elsewhere in tracing them, that at first the English courts were asked 
to limit this supplemental clause in their policies upon the principle 
of ejusdem generis construction to such causes as come within the dés- 
ignation "périls of the sea," and upon arguments that seem to me 
quite difBcult to answer. But the courts naturally and very readily 
laid hold of thèse additional words to relieve themselves of the always 
acknowledged difBculty of defining what is meant by "périls of the 
sea" in what our suprême court calls "an obscure, incohérent, and very 
strange instrument." General Mut. Ins. Co. v, Sherwood, 14 How. 
361. By this means they got back to the principle of construction — 
or very nearly so — laid down by Bmerigon, namely : that "the gên- 
erai rule is, assurers answer for ail loss and damages that happen on 
the sea," and they seem somewhat to regret that any departure was 
ever made from it. And in commenting on it, Vhile maintaining the 
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established rule that the phrase "périls of the sea" does not mean ail 
losses that happen on the sea, Lord Justice Beett agrées that the 
English law gives this gênerai phrase "as large a construction as you 
reasonably can." Id. 60. 

The policy hère does not, as some American policies do, contain 
this supplemental clause, Learned counsel base an argument that 
it does go as far upon the use of the word "adventures," and the asso- 
ciation of the usual words with "railroads, canals," etc.; but I do 
not think this sound. The word "adventures" is a time-worn word 
in thèse policies, and is used everywhere as synonymous with "périls," 
or so nearly so that they cannot serve to enlarge the policy in the 
manner contended for by counsel. It is often used by the writers to 
describe the enterprise or voyage as a "marine adventure" insured 
against. But it is unnecessary to cite instances of thèse uses of the 
word, — though I hâve gathered many, — because it frequently occurs 
everywhere in this connection. As to the use in the policy of "rail- 
roads," it is associated with "lakes, seas, rivers, canals, and jettispijs" 
merely as a convenient form of gênerai policy to receive any- risk within 
the scope of the company's business, and it must be construed with 
référence always to the particular risk. If it be on the "lakes," it is 
a risk limited to lake navigation; if on the "seas," to océan naviga- 
tion; if on the "river," as hère, to river navigation; and if on "rail- 
roads," to railroad transportation ; and the contract is to be read as 
if thèse words were not so associated. It is a kind of self-distributing 
policy, according to the subject-matter. 

Eeasoning that the burden of proof is on the assured to show that 
the loss oecurred by some one of the périls insured against, and that 
the insurer was not a guarantor of safe arrivai, but only an insurer 
against extraordinary périls, I at first thought the fact that the plain- 
titï had not made it plain that this loss oecurred by some extraordi- 
nary péril should turn the case against him. But having established 
that the raft was "seaworthy," — I use this technical term as I do not 
much relish "riverworthy," — I do not now see why his case is not in 
the same condition as if there had been no challenge of that fact. 
In other words, if we concède fuUy that when a disaster happens in 
fair weather, and without apparent sea péril, there is a presumption 
of unseaworthiness, when that presumption of fact is rebutted, — as I 
hâve shown it may be, and as I hold it bas been in this case, — does 
it not logically foUow that the loss oecurred by a "péril of the sea?" 
I think so, unless the insurer proves that it oecurred by some cause 
not within that désignation, or which bas been excepted from the 
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policy. AU navigation is perilous, and this policy does not say the 
indëmnity is against extraordinary périls only. It is true, we are in 
the habit of saying that the insurer is only liable for extraordinary 
périls, but this means nothing more than that a seaworthy vessel will 
endure safely ail ordinary périls. It does not rdean that a loss for 
which the insurer is liable may not corne from the ordinary action of 
the sea, for it may; and the term is used only to describe those ab- 
normal circumstances, be they what they may, of dangerous naviga- 
tion under which the loss occurs. 

Nov?, the proof in this case is clear, I think, so far as the obser- 
vation of the witnerises goes, that there was nothing extraordinary in 
the currents or winds, or other éléments of danger to the raft; and, 
so far as I can see, ail ôngaged wete doing the very best they could 
in the conduct of the navigation. But non constat that there was 
not some abnormal action of the current or the wind, or some other 
force engaged not detected or observed by the witnesses, or some nég- 
ligence of the people concerned not recognized as such, or some com- 
bination of ail thèse, to cause the loss. Because we cannot locate 
the "péril," it does not follow there was none. Given a seaworthy 
craft, in the absence ot ail proof to the contrary, I think the presump- 
tion is that the disaster occurrèd from some extraordinary cause, 
although indiscernible ; and I place this presumption precisely where 
the antipodal presumption we hâve been considering is pla.céd in 
Pickup V. Thameslns. Co. supra. There the court requires the assured 
to rebut the presumption of unseaworthiness by proof, and hère, it 
seems to me, the insurer must rebut the presumption of loss by péril 
insured against by proof of loss by other means. 

Technical difficulties about the "burden of proof," and its shifting 
from one party to the other, are made plain by that case, and, if we 
observe the distinction between the "burden of proof" as it exists as 
as a matter of pleading merely, and as it is less technically applied 
to the exigencies created by the sometimes shifting force of the testi- 
mony in respect to its imposing a burden of further évidence on the 
one side or the other to bring about that prépondérance of probative 
value neces3ary to convince the minds of the triers of the fact in 
issue, thèse ail vanish, and, though sometimes difficult, it is not im- 
possible to reach a rational solution of the issue. 

But I do not base my judgment whoUy on the above presumption. 
While the proof is unsatisfactory as to the précise cause of the loss, 
1 think it may be taken tb establish that it was the combined action 
of the two currents and the strain of the tugs under the difiSculties of 
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the situation, the immédiate cause being, perhaps, the withdrawal of 
the De Soto. How far négligence or unskillfulness in handling the 
tow contributed to it is difScult io say, but perhaps largely. That 
this was a péril insured against I hâve now no doubt, and it was a 
mistake to rule that because there was apparently no extraordinary 
condition of -wind and current there was no péril of navigation to 
cause the loss. The tide of the sea is as ever présent and as normal 
in its action as the current of a river. It ebbs and fiows, but its 
action is understood, and a matter of almost accurate knowledge and 
calculatioTi to navigators. Yet in Fletcher v. Inglis, 2 Bam. & Aid. 
315, and in Bishop v. Pentland, 7 Barn. & C. (14 E. C. L. 33,) and 
other cases where there was no extraordinary action of the tide, îts 
ordinary action oecasioned a loss, through defective fastenings with 
cables, that was held to be within the policy. And in Smith v. Scott, 
4 Taimt. 126, there was no' extraordinary action of the sea to cause 
the collision, but only négligence of the vessel coUiding with the one 
insured whieh was the extraordinary circumstance. Lord Mansfield 
said : "I do not know how to make this ont not to be a péril of the 
sea. What drove the Margaret against the Helena ? The sea, What 
was the cause that the crew of the Margaret did not prevent her from 
running against the other? Their gross and culpable négligence; 
but still, the sea did the mischief." And in Devaux v. J'Anson, 6 
Bing. (N. C.) 519, (35 E. C. L, 207,) and Walker v. Maitland, 5 Bam. 
& Aid. 171, (7 E. C. L. 59,) and many other cases, including those 
already oited, it is established beyond question that the policy covers 
négligence of the oificers and crew where, of course, there is no fraud- 
ulent collusion with the owner ; and thèse cases hâve been approved 
by our own suprême court in Waters v. Merckants' Ins. Co. 11 Pet. 
213. It is true that in most, if not ail, those cases the supplemental 
words before referred to were found in the policy, but our suprême 
court does not predicate its judgment on thèse words. The loss there 
was by "fire," which was specially mentioned in the policy, and that 
it was oecasioned by négligence of the crew was held not to excuse 
the insurer. So, hère, the action of the two currents, and the force 
of cables and tugs applied to this raft, were the ordinary forces of 
river navigation aeting on it with sufficient force to part the raft and 
cause a portion of it to be lost. This was a "péril of the river." 
Whatever négligence of the crew contributed to tiiis cannot excuse it, 
and the loss was withiii the terins of the policy. The périls of our 
river navigation are more insidioas, perhaps, than those of the sea, 
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and far more difficult, I should think, to trace as précise causes act- 
ing to occasion a loss. 

Applying the principles of construction already mentioned, it would 
be placing upon a polioy-holder too great a burden to require him in 
a case like this to demonstrate with exactness what particular force 
operated to make his loss, and that there was some extraordinary ac- 
tion of the winds or currents, or extraordinary stages of water, or the 
like. It would emasculate thèse policies and reduce their value to 
permit this company to escape on the facts of the case, because, for- 
sooth, the witnesses could see nothing in wind, current, or navigation 
that was not in the usual and ordinary course. 

I hâve, foUowing the counsel, treated this case as if this raft were a 
"vessel," but I think it is not. The policy is not one on a vessel, but 
on the cargo of a vessel, and is called by its terms a "cargo policy." 
I hâve not been able to find any discussions of the subjeet of Insur- 
ance of rafts, but in an elaborate case the learned judge of the east- 
ern district of Michigan, sitting in this court, held that a raft of logs 
floating unattached to any vessel and navigated by men upon it was 
not a vessel within the admiralty jurisdiction. Raft ofLogs, 1 Plippin, 
543. I think it must be treated as the cargo of the tow-boat having it 
in charge, and not as a "vessel." But so treated the principles of in- 
surance law applicable to the case are the same, and the distinction 
is quite immaterial. It is mentioned hère merely out of caution, and 
to explain the method of dealing with the sUbject. On the whole, the 
plaintiff must bave judgment for his partial loss, and if the parties 
cannot agrée on the amount, I willadjudge it, on application to enter 
the judgment. 



Abn V. City of Kansas* 

(Circuit Court,. W. 2). Mistomi. October Terin, 1882.) 

SuEFACK Water— Injurt from Diverting. 

The law regarding surface water is that no individual or colTiOTation can 
inake any change thereof to the injury of any one without beingresponsiblein 
damages for suoh injury. 

Municipal Cokpobation— Incrbasisg Flow ov Surfacb Watek. 

.If a city conslructs a sewer in such a manner that an aiditional flow of sur- 
face water into a lot Is cauâed there'by, the owner of such lot may recoversucli 
damiiges as may hâve been :oau8ed.by such mcwasêd flow. 
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3. Same — CoîTSTRUCTiNG Sbwbrs — Injurt to Propektt. 

A city, in the progress of constructingits sewerage, isnotresponsibleforany 
dépréciation in the rental value of property caused by the bad smells of a sewer 
in course of construction, unless it iskept open an unreasonable length of time, 

Boiiscaron dt Kenyan, for plaintiff. 

Mr. Twitchell, for défendant. 

Krekel, D. J., (char ging jury.) The plaintiff, Arn, brings thissuit 
to recover of the City of Kansas damages for the diminution of the 
rental value of a house and lot situated at the junction of Nineteenth 
and Main streets, caused by the foui and filthy discharge of a sewer 
upon part of the plaintiff's promises, and for the washing away of the 
soil of part of the lot, thereby damaging the lot itself. It appears 
that a certain territory now within the city limita of Kanaas City 
naturally drains its surface water across Main street and into a lot 
adjoining the lot of plaintiff, from which it passes in its natural flow 
into the lot of plaintiff. It further aippears that in 1877 the City of 
Kansas constructed a culvert across Main street to improve the street, 
and secure a proper passage ovér it of the surface water flowing at 
the place of constructing the culvert. And it still further appeaïs 
that in 1880 the progress of the city made it necessary to constructa 
sewer from Walnut street alongEighteenth to Main street, and thence 
along Main street into the culvert before spoken of, making the cul- 
vert a part of the sewer which is now extendedinto Nineteenth street, 
tbence west and parallel to plaintiff's lot. 

The matter in dispute is, Jirst, the location of the ôulvert, it beiîig 
contended on the part of plaintiff that it is not locàted in the place of 
the old drainage, but that the location bas been somadeas to change 
the flow of the surface water, thereby. eau sing the water to wàsh 
away the soil and injure the value of the lot itself, as well aS the 
rental of the premises. The law regarding surface water is 'that. no 
change thereof çan be made to the injury of aùy one. No individu 
ual or corporation can make such change, and if it is done, and io-t 
jury is incurred thereby, the wrong-doer is responsible in damages, 
You are therefore instructed that if you shall fiud from the têsti- 
mony that the défendant, the::City of Kansas, bas constructed the 
sewer in question, not along thé ancient drainage, but so divérted the 
natural course of the water as to change the force and effeot of the, 
flow that the soilof plaintiff's lot waswashed away, you should find 
this issue for plaintiff, iand allow him such damage^ as plaintiff bas, 
sustained thereby. But if the jury shall find from the évidence: that 
the ..sewer in controversy was constructed upon the ancient flow-of. 
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the water, they sliould find this issue for the defendaijt. It is an undis- 
puted fact that the water flowing through the sewer along Eighteenth 
street from Walnut to Main, and down Main street, carries off a part 
of the surface drainage which formerly jBowed across Main street, at 
or near the place of the location of the culvert. But it is contended 
that by virtue of the improvements along Eighteenth and Main streeta 
an additional amount of water is discharged into this sewer, and that 
such additional water increased the flow of water into plaintiff 's lot, and 
injury resulted therefrom. Eegarding this additional flow of water, 
if such has been shown to exist, you are instructed that plaintiff has 
a right to recover such damage as has been done by it to his lot. It 
is the damage done by the water which may hâve been added by vir- 
tue of the sewer spoken of, and not for the whole water; in other 
words, if the sewer gathered other than surface water, and damages 
were done on aceount of such increase of water, plaintiff may recover 
such damages. 

We now come to the injury which is claimed to hâve resulted from 
the discharge of nauseating and filthy water and deposits, affecting 
the rental value of the promises. Eegarding this you are instructed 
that the City of Kansas, in the progress of construetîng its sewerage, 
is not responsible for the bad smells of a sewer in course of its con- 
struction, unless kept open an unreasonable length of time. The 
reasonableness of the time is to be judged of by the circumstancea 
testified to. If you shall find from the testimony that the sewer tes- 
tified to was left an unreasonable time in the condition it was, and 
in conséquence of the bad smells thereby created the plaintiff could 
not rent his house at what it was really worth, you will allow him the 
différence between the real rental value and the rent he received, and 
this for the length of time tKe sewer was left open and plaintiff sus- 
tained damages in conséquence thereof . As to the washing away of 
the soil of plaintiff 's lot you are instructed that if you shall find from 
the testimony that an increase of flowing water was caused by the 
sewer run into the culvert, and that such increase of water contrib- 
uted to the washing away of the soil of plaintiff's lot, you will allow 
him such damages on that aceount as will compensate him for the 
restoration of the lot to the condition it would hâve been in had such 
additional flow of water not takon place. 

In your verdict, if you find for the plaintiff, you will find the dam- 
ages sustained on aceount of rental value and on aceount of damages 
to the lot separately, and then state the whole of the damages al- 
lowed. If you find the issues for the défendant, you will so state. 
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Nat. Bank of Chester Co. v. Com'bs of CnEaTEB Co. and others.* 

{Circuit Court, E. D. Pennsylmnia. October 2, 1S82.) 

1. Constitution Law — Statuts:— Subject Exprbssed in Title — Rbpubuoation 

OF Originai. Act in Ambndmbnt— Taxation— National Bank. 

By secticta 17 of aot of June 7, 1879, «ntitled ' 'An act to pro vide revenue by tax- 
ation," the Pennsylvania législature enacted that where any banks elected to 
pay a tax of six-tenths of 1 per cent, on the value of the shares, the shiu-es, capital, 
and profits of the bank should be exempt from other taxation. By act of 
JanuarylO, 1881, entitled "A supplément to an act éntitled 'An aot to providerev- 
enue by taxation, approved June 7, 1879,' " the portion of the seventeenth section 
of that act containing the above provisions "was re-enaoted, with the exception 
that the exemption from taxation was conflned to " so much of the capital and 
profits of such bank as shaîl not be invésted in real estate." The whQle section 
was not re-enacted, and thère were some immatériel verbal altérations in the 
part which was set out. Edd, that the act of January 10, 1881, did not violate 
the constitutional provision that no bill should contain more than one subject, 
which should be clearly expressed iu the title. Ueld,fwiher,%}iat itdid not vio- 
late a constitutional provision that no law should be amended by référence to 
the title only, bat so much thèreof as was amended should be re-énÀcted and 
published at length. 

2. Bame— RBruGNANOT IN Statûtb. 

It appeared that at the time of thé passage of the act of 1881 the only national 
bank property taxable for local purposea was its real estate. Held, that this 
did not render the act void for repugnancy. 

Pbr Bhadley, J., To déclare an act of asserably répugnant the repugnancy 
must appear upon its face, and must be in conflict with the main inteut and ab- 
ject of the enactment. 

Motion for injunction upon a bill in equity by thé National Bank 
of Chester county, against the commissioners of Chester county, Penn- 
sylvania, setting forth — 

(1) That the plaintifE is an association for carrying ou ine ousiness oi 
banking, duly incorporated under 'he national bank act of June 3, 1864. 

(2) ïhat, under the laws of the state of Pennsylvania, moneyed capital in 
the hands of individual citizens of said state js exempt from local taxation, 
and is subject to a state tax of four œills on every dollar of the value thereof, 
annually, and the shares of state and national banks are taxed at the same 
rate. 

(3) That the act of the législature of Pennsylvania, approved June 7, 1879, 
«ntitled "An act to provide revenue by taxation," in section 17 thereof, pro- 
vides as follows: "* 1= * In case any bank or savings institution, incor- 
porated by this state, or any national bank, elect to collect annually from the 
shareholders thereof a tax of six-tenths of 1 per centum upon the par value 
of ail the shares of said bank or savings institution, and pay the same in the 
state tieasury on or before the twentieth day of June in every year, the shaies, 

•Reported by Frank p. Prichard, Eaq., of the PUiladelpliia Uar. 



240 FEBEBAL BEFOBTZB. 

capital, and profits of sucli bank shall be exempt from ail other taxatioji an<ier 
the laws Of this commonwealth," 

(4) That the suprême court of Pennsylvania decided that, in the case of 
national banks paying the increased state tax, the exemption secured therebv 
extends to ail local taxation whatever upon the real estate of sucli bank. 

(5) That, shortly after the said décision of the suprême court of Pennsylva- 
nia, viz., January 10, 1881, the législature of Pennsylvania passed a certain 
other act, entitled "A supplément to an act entitled 'An act to provide rev- 
enue by taxation,' approved the seventh day of June, 1879," the third section 
of which provides as follovvs: 

" Sec. 3. In case any bank or savings institution, incorporated by this state 
or the, United States, shall elect to coUect annually from the shareholders 
thereof a tax of six-tenths of 1 per centum upon the par value of ail the 
shares of said ba.nk or savings iustitutiop, and pay the same into the state 
treasury on or before the first day of March in each year, the shares and so 
miich of the capital and profits of such. bank as shall not be invested in real 
estate, shall be exempt from ail other taxation under the laws of tliis common- 
wealth." 

(6) That, ïn February, 1882, the plaîntiff paid to the commonwealth of 
Pennsylvania, for the year 1882, the sum of $1,350, being a tax of six mills 
upon the par value of ail of the shares of the plaintifE's bank. 

(7) That the plaintifE owns certain real estate in West Chester, Pennsylva- 
nia, on which the défendants hâve levied local taxes for the year 1882; 'that 
the third section of the act of June 10, 1881, is inoperative and void, for the 
following reasons : First, because the title to said act is in conflict with ar- 
ticle 3, § 3, of the constitution of Pennsylvania, which provides: «Sec. 3, 
No bill, except gênerai appropriation bills, shall be passed containing more 
than one subject, which shall be cleaily expressed in the title." Second, be- 
cause tlie third section of said act is in conflict with article 3, § 6, of the 
constitution of Pennsylvania, which provides as follows: "Sec. 6. jNTo law 
shall .hB revived, amended, or the provisions thereof extended or conferred, 
by référence to the title only, but so mueh thereof as is revived, amended, 
extended, or conferred shall be re-enacted and published at length," in 
this: that said third section materially amends the provisions of section 17 
of the act of June 7, 1879, (to which it is a supplément,) and fails to re-enact 
and publish at length so much of said act of June 7, 1879, as is thereby 
ainended. Third, because said third section of the act of June 10, 1881, in so 
far as it attempts to make the real estate of national banks taxable for local 
purposes, is inoperative and void for repugnancy, in this: Under the act of 
congress of June 3, 1864, known as "The National Bank Act," only the 
shares and real estate of national banks are taxable under the state laws. 
The shares are not taxable at any higher rate than " moneyed capital of indi- 
viduals." Moneyed capital of individuals is in Pennsylvania exempt from 
local taxation, and was so exempt prior to the passage of the said acts of June 
7, 1879, and June 10, 1881. At the time of the passage of the act of June 
10, 1881, the only national bank property taxable for local purposes was its 
real estate. The saving clause of the third section of the act of June 10 
1881, excepted from the opération of said act the only property to which thé 



TITI ». TUTTON. 241 

exemption therein given could extend, to-wît, the real estate o£ national 
banks. Said exception or saving clause in the said third section of the said 
act of June 10, 1881, la tlius void and inoperative, as being répugnant to the 
purview of said act. 

The bill prayed for an injunction against the défendants from 
ievying taxes for 1882 upoa the plaintifi's real estate. 

Défendants demiirred. 

James W. M. Newlin, Wm. B. Waddell, &nà. J, M. Gazzam, for 
plaintifï. 

Samuel D. Ràmsey and Thomas S. Butler, for county commissioners. 

Before Bradlky, Justice, and Butler, D. 3. 

Beadley, Justice, (orally.) We hâve no doubt that the act of as- 
sembly of June 10, 1881, is constitutional. . The titleclearly expresses 
the purposes of the act ; and the old law, as amended, is re-enacted 
at length in the supplemental act. Nor is the act répugnant. To 
déclare an act of assembly répugnant, the repugnancy must appear 
upon its face, and must be in confiict with the main intent and object 
of the enactment. The bill is dismissed. 

See Second Nat, Bank v. CaldweU, 13 Fed. Bef, 429, and note. 



ViTi and another v. Tutton, Collector, etc.* 
{Oircuit Court, E. D. Pennsylvania. October 24, 1882.) 

1, CusTOMS DuTiES — MAKUFACTtTnE OF Makblb— Profesbional Peoductioks of 

A Statuakt— Section 5504, Kev. St. 

The " professional productions of a statuary or of a sculptor" include sill the 
artistic work of a professional statuary or sculptor produced in the exen ise of 
his profession, whether the créations of the artist or copies of the creaiicns of 
others. 

2. Same — Kates of Dutibs. 

Such Importations are liable to a duty of 10 per centum ad valorem, and are 
not to be classed with "ail manufactures of marble, not otherwise proTided 
for," which are liable to a dutyof 50 per centum ad valorem. 

Motion for Judgment upon Spécial Verdict. 
The jury f ound the foUowing spécial verdict : 

That during the years 1879 and 1880 the plaintiffs were partners, trading 
as Viti Brothers, and the défendant was, during said time, collector of cus- 
toms for the port of Philadelphia; that between the thirteenth dayof No- 

; ! ♦Reported 1)7 Albert B. Gnilbert, of the Philadelphia bar. 

v.l4,uo.4 — 16 
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vember and the twentieth day of December, A. D. 1879, the plaîutiffa îmported 
into the port of Philadelphia six boxes containing statuary: One marked No. 
1076, containing statues, two boys; one marked No. 1074, containing an 
angel sitting in tlie attitude of writing; one marked No. 1077, containing an 
angel standing in the attitude of praying ; one marked No. 1078, containing a 
statue representing summer; one marked No. 1079, containing a statue repre- 
senting autumn; one marked No. 1080, containing a statue representing 
winter. 

3. That the statues of the two boys were taken out and sculptured from an- 
tique original models, and that the author of those models is unknown. 

4. That the statues of the two angels were taken out and sculptured from 
original models made by the sculptor Achille de Cori, a pensioner of the gov- 
erument at Eome; that he is a professional sculptor, and as such enjoys a 
good réputation, and is known in Carrara as a professional sculptor, and won 
at the Royal Academy of Fine Arts of Carrara the prize of a government 
pension at Borne. 

5. That the said three statues, representing summer, autumn, and winter, 
were taken out and sculptured from original models designed and executed by 
Carlo Nicoli, an honoraiy member of the Academy of Fine Arts at Carrara; 
that he studied sculpture in the Academy of Fine Arts there, and then in 
Florence and Eome; that he enjoys the best réputation as a professional sculp- 
ter, and is recognized in Carrara as a professional sculptor; that he obtained 
the prize of the government pension at Eome ; that for his professional merits 
in sculpture he was decorated by the government of Spain; and that in open 
compétition he won the prize of three years' government pension in the Acad- 
emy of Fine Arts at Carrara, and is also an hoaorary member of the Academy 
of Fine Arts at Madrid, ^pain, and Urbino, Italy, and obtained several prizes 
at the artistic exhibitions of Florence, Parma, and Madrid. 

6. That ail the said statues contained in the said six cases were executed 
in the studio of Pietro Saiada, by Giovani Padula and Alessandre Geraignanl 
professional soulptors, under the direction of the said Pietro Saiada, and that 
the said Pietro Saiada has been a professional sculptor in Carrara for the last 
34 years. 

7. That with the exception of the "Two Boys," which were executed from, 
antique originals, the other statues were sculptured for the flrst time from 
the originals expressly executed by the said De Cori and Nicoli, and were the 
lirst productions from said models. 

8. Tliat the cost of the " Two Boys " was 300 lire each, or 600 lire; and of 
the two angels 690 lire each; and of the three seasons 480 lire each. 

9. That défendant, as said collecter, exacted from said plaintiffs thereon 
duties as follows: 50 per cent, ad valorem; which duties were pald by the 
plaintiffs on the dates mentioned in the bill of particulars, to-wit, March 24, 
1880. 

10. That on February 8 and February 9, 1880, the plaintiffs made due pro- 
test against the exaction of said duties, claiming that said marble statuary 
was dutiable at 10 per cent, ad valorem. 

11. That plaintiffs made due appeal to the secretary of the treasury from 
«aid décision of said coUector, who, on March 18, 1880, afflrmed thasaid decis- 
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ion of the said défendant, whereupon, within 90 days thereaftor, plaintiffs 

brought this suit. 
12. That the amount exacted by the said défendant, over and above the 

amount claimed to be due by the plaintiffs, on the boys was - $43.60 

On the two angels, ....._ 97.60 

AuJ on the thi'ee seasons, - - - - - 101.20 



In ail amounting to the sum of - - - - - $242.40 

And the said jurors say that they are ignorant, in point of law, on which side 
they ought, upon the facts, to flnd the issue; but tliat if the court should be 
of opinion that the plaintiffs are entitled to recover the money paid as duties 
on the statues of the two boys, above the amount claimed to be due by the 
said plaintiffs, then they flnd for said plaintiffs ia the sum of $43.60, with 
interest thereon. 

That If the court should be of opinion that the plaintiffs are entitled to 
recover the money paid as duties on the two statutes, representing two an- 
gels, above the amount claimed to be due by the said plaintiffs, then they flnd 
for the said plaintiffs in the further sum of $97,60, with interest thereon from 
Ilarch 30, 1880. 

That if the courts should be of opinion that the plaintiffs are entitled to 
recover the money paid as duties on the tliree statues, representing the sea- 
sons, above the amount claimed to be due by the said plaintiffs, then they flnd 
forthe said plaintiffs in the further sum of $101.20, with interest from Mareh 
30, 1880. 

That if the court should be of the opinion that the plaintiffs are entitled to 
recover the moneys paid as duties on ail the aforesaid statues, above the 
amount claimed to be due by the said plaintiffs, then they find for the said 
plaintiffs in the sum of $242.40, with interest thereon from March 30, 1880. 

The deciBions of the treasury department are as follows : 

Under date of October 27, 1879, the treasury department decided. (Synopsis 
of Décision, 4266:) 

" The tèrm statuary, as used in the law, has a twofold meaning: First, the 
flnished production of a sculpter or statuary; and, second, the person who pro- 
fesses to practice the art of sculpturing; "Webster defines a statuary, in the sensé 
last above nsed, as one who professes orpractices the art of carving images or 
making statues. He defines a sculpter to be 'one who sculptures ; one whose 
occupation is to carve images or figures.' The words under this définition are 
nearly, if not quite, synonymous. 

" In a note to a décision (3942) of March 31, 1879, the department has dé- 
fi ned what articles shall be admitted as the work of an artist under th^ pro- 
vision which admits the productions of American artists f reé of duty. It is 
there beld that a statue in bronze or marble may be the work of an artist, al- 
though the identical figure imported may hâve been cast or carved entirely by 
other hands than his own, if the model from which the figure was eut or cast 
was the création of the artist. The distinction between an artist and an arti- 
san is given by Webster as follows: 'An artist is one who is skilled 
in some one of the fine arts; an artisan is one, who exercises any me- 
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chanical employaient. A portrait painter is an artist; a sign painter is an 
artisan.' Something of this direction must be inferred from the language 
of the provision for statuary before referred to. If congress had intended 
to admit ail statuary uuder the provision for statuaiy, whether the work of 
an artist or a mère artisan, the word 'statuary' would hâve been suËScient. 
It, hovvever, evidently intended a limitation of this gênerai sensé when it de- 
clared that the term ' statuary,' as used in the laws, shall be understood to 
include the professional productions of a statuary orof a sculpter only. The 
key to the intended limitation seems to be found in the word 'professional.' 
ïhe distinction between a profession and a trade, or mère occupation, is well 
understood in the common use of language. One of the définitions of the 
word ' profession,' as given by Webster, is ' the occupation — if not mechan- 
ical, agricultural, or the like — to which one dévotes himself.' In both the 
common and the critical use of language the word 'profession' implies a 
higher order of employment than that of a mechanic or artisan, and it is 
diffioult to attach any meaning whatever to the restrictive clause of the stat- 
uts, unless it be that the term ' statuary' shall include only the productions of 
artists, as diatinguished from mechanics or artisans. 

" This View is fortifled by the manifest intention of congress in other pro- 
visions of the tariff laws adopted to encourage works of art, as, for instance, 
in the provision for the free admission of articles imported for the use of any 
institution established for the encouragement of the fine arts. Also in the 
provision for the free admission of works of art imported for présentation to 
national institutions, or to any state or municipal corporation. Also in the 
provision that paintings and statuary imported for exhibition by any associa- 
tion for the promotion of science, art, and industry may be admitted free, to 
be exported within six months, under section 2512 of the Eevised Statutes. 
Also the provision that paintings, statuary, and other works of art, the pro- 
duction of American artists, may be admitted free of duty. 

"In the View of the subject thus presented, the quality of the material, 
whether veined or statuary marble or sandstone or granité, is immaterial; 
nof, indeed, can the artistic merit of the particular statue in question be the 
criterion for classification. If it be the production of a professional statuary 
(ir sculpter in the sensé above defined, it is statuary within the intent of the 
law. On the other hand, if it be but a mère mechauical copy, however per- 
f ect, of Phidias or Praxiteles or other ancient artists, it is not the professional 
production of a statuary or sculptor, but is to be regarded as a manufacture 
of marble, subject to a duty of 50 per cent, ad valorem. Invoices of statuary 
from foreign countries, to be admitted at a duty of 10 per cent, ad valorem, 
therefore, must be accompanied by a certificate from the artist, declared to 
before a consular officer of the United States, showing that the former is a 
professional sculptor or statuary, wherever practicable." 

Under date of February 6, 1880, (Synopsis of Décision, 4416,) the treasury 
department states that "the consuls discussed the subject in the light of the 
décision of this department of the twenty-seventh of October, 1879, which had 
for. its object a définition of the word ' statuary ' as used in the law, which dé- 
clares that that term shall be held to include only the professional production 
of a statuary or of a sculptor. A distinction was therein made between figures 
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which were the work of mère artisans and those produced by artîsts; and to 
admit figures which were the productions of professional artists, it was held 
necessary that a certiflcate from the artist, declared to before a consulat officer 
of the United States, should aecompany the invoice. From the report of the 
consul at Carrara, it appears that large numbers of persons are engaged in 
business at Carrara, manufacturing cemetery figures representingHope.Paith, 
Gratitude, Sailor Boy, and other like productions, which are made by workmen 
under their control, and that they turn out duplicates of thèse figures in any 
desired quantity, and that they are held for sale accordingly. The consul at 
Carrara désignâtes this character of work as 'slop-work;' a term aptly descrip- 
tive of it, vie wed from an artistic sensé. It e vidently was not the design of con- 
gress, when enacting that statuary, the professional production of a sculptor 
or statuary, should be admitted at a duty of 10 par cent., to favor the importa- 
tion at that rate of 'duty of this class of mercliandise. 

"The terms 'professional productions of a sculptor ' and ' productions of a 
professional sculptor ' are considexed as having the same signification, and the 
articles must be the productions of a professional sculptor or statuary, in the 
true définition of that term, in order to be admissible at a duty of 10 per cent. 
Professional artists are understood generally to exécute figures to the best of 
their ability, either upon an order given foï a spécial production, or according 
to their own conception, wrought out after montha of patient labor. This 
department, therefore, holds that thé class of work specially alluded to by the 
consul at Carrara, and before described, is not the production of a professional 
sculptor, and that eonsular ofdcers should refuse to give the certiflcate re- 
quirèd by the décision of October 27, 1879, in such cases. The consul at 
Eome, referring to the character of marble figures largely shipped from Car- 
rara to this country, states that they are made by men who call themselves 
professional sculptors, but that they are not real works of art, and are, in fact, 
nothing but manufactures of marble made by good artisans. The following 
is an extract from his dispatch, further in pursuance of the subject; 

" ' From an artistic point of view — and it seems to me that this would also 
meet the jieeds of the revenue in part — I should be dlsposed to consider as 
marble manufactures, and not as works of art as raeant by the law, ail works 
coming from a business bouse, whether a single individual or a firm, and 
especially the latter, and not from the studio of a single sculptor. It would 
be for business purposes, for the purpose of manufacture, and not for art, 
that several sculptors would combine into one flrm or establishment. Such a 
business bouse could readily be distinguished by its sign, by its clerks, by the 
printed headings of its bills, and by the knowledge of its business which, with 
a little patience, eôuld readily be gained by the consul.' 

" Tbese views correspond with those éntertainéd by this department, and 
eonsular officers generally, wheù considering the subject of granting certifl- 
cates under the circulai of June 10, 1879, should act in accordaûce with the 
gênerai views herein expressed." 

Edward Shippen, for plaintiff. 
John K. Valentine, Dist. Atty., for défendant. 
McKennan, g. J. This suit was brought to recover back àlleged 
excessive duties èxacted ûpôn the importation of a nutaber of pièces 
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of statuary. A spécial verdict has been found which présents the 
single question whether the duty imposed and paid is authorized by 
law. This question is to be answered by determining the meaning 
of section 2504, Schedule M, of the Eevised Statutes, which is as 
f ollows : 

" Paintings and statuary, not otherwise provided for, 10 per centum ad va- 
lorem. But tlie term 'statuary,' as used in the laws now In force imposiiig 
duties on foreign importations, shall be understood to include professioual 
productions of a statuary or sculpter only." 

The object of the act is doubtless to encourage a taste for art, and 
hence to admit the work of professional artists at a low rate of duty. 
The plain meaning, then, of the words of the section would seem to 
be that dutiable statuary shall include ail the artistic work of a pro- 
fessional statuary or soulptor prodnced in the exercise of his pro- 
fession. 

But it is urged that only the artist who conceived the idéal of the 
corporealized image is entitled to the benefit of the low duty, and 
hence that the statuary or sculptor who has modeled the work which 
he or others hâve finished is alone within the category of the section. 
We cannot accept this construction of the section, because it in volves 
an arbitrary restriction of the oommon and well-understood meaning 
of its words. A sculptor is "one whose occupation is to carve wood, 
stone, or other material into images or statues." A statuary is "one 
who professes or practices the art of carving images or making stat- 
ues." The "professional productions" of a statuary or sculptor are 
the practical results of the practice of his profession or occupation. 
In other words, they are "images or statues" produced by the exer- 
cise of his professional skill. 

In this sensé of the words of the statnte it dearly embraces ail the 
artistic work of a statuary or sculptor who pursues the employment 
of bis clasB as a profession. We cannot otherwise construe them 
without wrenching them from their generally-accepted signification. 
We cannot adopt metaphysical or spéculative définitions of them 
which hâve this effect; nor can we change the meaning of the statute 
by injecting into it a word or words which the législature has thought 
proper to omit, and which is obviously necessary to authorize the 
construction eontended for by the défendant. 

Ail the statues described in the spécial verdict, except thoae of the 
two boys, are confessedly comprehended by either of the contested con- 
structions of the statute, and are, therefore, subjectto a duty of only 
10 per cent, ad valorem. The two boys were executed from antique 
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models, but they were the product of the labor and skill of profes- 
sional sculptors, and hence were their "professional productions," 
within the purviewof the la w, and aresubjectto the same rate of duty 
with the others. 

Judgment is therefore directed to be entered on the spécial verdict 
in favor of the plaintiffs for $242.40, with interest from March 30, 
1880. 

A wrît of error from the suprême court of the United States bas been taken 
in the abuve case. 



In re Pdlsifeb and others. 
{District Court, N. D. IlUnois. July, 1880.) 

1, Promissort Notes — Riohts ov Houjbs. 

A holder of promissory notes can only collect from the surety what remaina 
due on the notes after deducting the amount received from the principal 
debtor. 

3. Bankrdptcï— raooF op Claim bt CRBDrroR. 

A. creditor has no rlght (o prove his debt and receive diridends on any more 
than the amount of the bankrupt's liability; so a bankrupt indorser is liable 
only for the balance due on notes indorsed by him after deductmg the amount 
paid by the maker of the notes. 

3. State Statutes— No Extratekbitorui., OPEBATroir. 

The holder of dishonored notes cannot import into his state the statutes of 
another state relating to the protest of negotiable paper. Such statutes are 
purely local régulations, enforceable only in the state where the statute pre- 
vails, and are not such a part of the contract as to be chargeable to the bank- 
rupts on their contract of indorsement or guaranty. 

In Bankruptcy. 

H. B. Hopkins, in favor of motion. 

Rosenthal é Pence, for claimant. 

Blodgett. D. J. The facts bearing upon the question ràîsed are 

substantially thèse : 

In August, 1877, the flrm of Pulsifer & Go., who werebankers at Peoria, in 
this district, were adjudged bankrupts in this court. Soon after this adjudi- 
cation, and some time in the month of August, 1877, the Bank of Commerce 
proved and filed with the register to whom the case had been referred, a claim 
against the estate of the bankrupts, based upon three promissory notes in- 
dorsed by the bankrupts as foUows: (1) One note of Woolner Brothers, of 
Peoria, for $15,000, dated February 26, 1877, and payable to the said Pulsifer 
& Co. in four months after date, and indorsed to the bank, "Pay Bank of 
Commerce. S.' Pulsifer & Oo." There was also indorsed on the back of this 
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note an absolute guaranty, by bankrupts, of the payment of this note, with 
interest at the rate of 10 per cent, per annum after due, but which, in the 
View I take o£ the case, cuts no spécial figure in the (Questions raised liere. 
(2) A note of Woolner Brothers for $15,000, dated June 2, 1877, and payable 
to Pulsifer & Co. 90 days after date, indoraed by Pulsifer & Co., "Pay Bank 
of Commerce. S. Pulsifer & Co." (3) Note of Woolner Brothers for $10,000, 
dated May 11, 1877, payable four months after date, indorsed. " Pay ï. C. Van 
Blarcum, Acting Cashier. S. Pulsifer & Co. ;" Van Blarcum being, at the time 
of such indorsement, acting cashier for the baui;, and the indorsement being 
for the beneflt of the bank. 

On the eighth day of Mareh, 1878, a supplemental proof of aaid claim was 
made and flled; and this application involves the sufliciency of the claim as 
shown under the original and supplemental proof. Proof has beeu taken 
under the thirty-fourth rule, and an issue made and certified into court upon 
the said application. 

The questions raised by the issue are as to the amount for whicli the 
bank is entitled to prove Its claim under said notes. The claim as pioveii was 
for the full face of the three notes, $40,000, with interest on the tirst note 
after due as per stipulation in bankrupts' guaranty indorsed on note, $40,2 70 ; 
statutory damages of 4 per cent, under Missouri statute, $1,600 ; total, $41,- 
870. 

By the supplementary and amended proof, the bank gave crédit for the sum 
of $1,410.07, standing on its books to the crédit of Pulsifer & Co. at the time 
of their bankruptcy, which the bank had retained and credited on this indebt- 
edness. 

About tne time that the flrni of Pulsifer & Co. were adjudged bankrupts, 
proceedings in bankruptcy were also commenced in this district agaiust the 
firm of Woolner Brothers, the makers of the notes in question, and said firm 
made a proposition for composition on payment of 30 per cent., whidi was 
accepted by their creditors, and the bank, as the holder of the paper now in 
question, was, by express agreement with the trustée of Pulsifer & Co., ai> 
proved by this court, allowed to accept this composition witliout préjudice to 
its claims against the Pulsifer estate as indorsers of said note. 

This composition by Woolner Brothers was paid in full by two ia-staUmeuts 
half on October 18 and half on November 21, 1877. Tlie total amount rccei ved 
and applied by the bank on thèse notes, under the Woolner composition, was 
$12,224.25. But in making its supplemental proof in March, 1878, altliough 
the bank had then received the 30 per cent, on the notes from tlie Woolners, it 
makes its proof for the full face of the notes as they stood at the time Pulsifer 
& Co. were adjudged bankrupts, and the 4 per cent, statutory damages, claim- 
ing that the bankrupts' estate was not entitled to crédit for the amount received 
from Woolners " until the dividends from bankrupts' estate hâve paid 70 per 
cent, of the whole claim." 

The questions now presented upon the application to reduee this 
claim, as it is asserted in the supplemental proof, involves the right 
of this creditor (1) to prove its debt and draw dividends from the 
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liankrupts' estate for the fuU amount due on the notes, without de- 
duc ting tins payment made by the Woolners; (2) the right of this 
creditor to prove the 4 per cent, statutory damages allowed the state 
of Missouri to be coUected by the holder of a dishonored negotia- 
ble bill of exchange or note against the maker or indorser, "in lieu 
of charfîes of protest, and other charges and expenses." 1 Eev. St. 
Mo. c. 10, § 544. 

There is no doubt that it bas been repeatedly held, under our bank- 
rupt law, that even if the holder of a note bas received a sum of 
monej from an indorser, he may nevertheless prove it in fuU against 
the estate of the maker in bankruptcy, and coUect as much as he can, 
and any surplus he may receive over the amount actually due the 
holder, will be held in trust for the indorser or surety. Ex parte 
Talcott, 9 N. B. R. 502; In re Weeks, 13 N. B. E. 263; In re Eller- 
horst é Co. 5 N. B. E. 144; Downing v. Traders' Bank, 11 N. B. E. 
371. 

And the right to prove the full amount of thèse notes against the 
estate of the bankrupt is insisted upon on the authority of thèse and 
analogous cases. But hère the bankrupts are only sureties on thèse 
notes. Woolner Brothers are the principal debtors, and the bank- 
rupts only made themselves contingently liable, on their contract as 
indorsers, to pay in case the makers did not. 

It is very clear to me, therefore, that the bank, as the holder of 
thèse notes, can only eollect from the surety what remains due on 
the notes after deducting the amount received from the principal 
debtor. The same rule must apply in the case as would hold if a 
suit at law had been brought by the bank against the bankrupts as 
indorsers of this paper. If the notes had been proved by the bank 
as holders against the estate of Woolners, the right to prove in full, 
notwithstanding payments received from the indorsers, would be 
manifest, because any excess collected would be held for the benefit 
of the surety ; but an excess collected from thèse bankrupts could not 
be held in this case for the benefit of the makers; and it is obvions 
that, as against the other creditors of the bankrupts, this créditer bas 
no right to prove its debt and receive dividends on any more than the 
amount of the bankrupts' liability on the paper. 

I am, therefore, of opinion that the claim must be reduced by the 
réduction of the Woolner payment. 

As to the claim for 4 per cent, statutory damages, it is admitted 
that the notes in question were made in this state; that the makers 
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and payées réside hère; that the bank was the St. Louis correspond- 
ent of the bankrapts ; and that the bank discounted the notes in due 
course of business, upon request of bankrupts. The notes having 
been dishonored, can the bank import into this state the Missouri 
statute regulating the damages to be recovered by the holder of pro- 
tested negotiable paper, and hâve thèse damages allowed him hère ? 
This is purely aiocal régulation, enforceable only in the state where the 
statute prevails, and does not, in my view, become so far a part of the 
contract as to be chargeable to the bankrupts in this state on their 
contracts of indorsement and guaranty. 

The statutes passed by the varions states regulating the damage» 
to be recovered by the holders of negotiable paper, vary so much that 
sueh a rule of damages against indorsers or makers upon this class 
of paper would be so variable that no party putting afloat a pièce of 
negotiable paper eould tell what his liability would be. I find no ex- 
press authority bearing directly on this question save the case of 
Fiske V. Poster, 10 Metc. 597, where the suprême court of Massachu- 
setts held that the statute of the state of Maine, regulating the dam- 
ages upon suits between parties to negotiable paper, should hâve no 
extraterritorial opération. The reason on which the décision waa 
made seems to me sound, and I do uot ônd that the case has been 
doubted or overruled. 

An order will, therefore, be made reducing the claim by the 
amount paid under the Woolner composition and the amount of the 
statutory damages. 



HuMPHBBTs' Speoifio Homeopathio Medioinb Co. V. Wenz. 
{Circuit Court, D. New Jersey. November 24, 1882.) 

1. TrADE-MaIIK — NUMBBKB, 

Numbers constitute a lawful trade-mark when ther îndicate origin or pro- 
prietorsbip, and are used in combination with words and other numerals. 

2. Same — WoRBs. 

The wordg " homéopathie spécifies," standing alone, cannot be appropriated 
as a trade-mark ; but can be when used in connection with sériai numbers. 

S. NUMBEK AlONE MAT BB EMPLOYED. 

The complainant was the flrst to adopt such a method of putting up home- 
opathio medicines, and by reason thereof certain spécifie remédies hâve como 
to be known in the trade by numberS' alone. 
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4. Same^Violation by Imitation of. 

The use of another name, such as " Reeves' improved," in place of " Hum- 
phreys'," before the words " homéopathie s^eciflcs," does not tako the défend- 
ant ont of the class of imitators ; such preflxdoes not meet the difficulty, as the 
remédies are purchased by the put)lic by the numbers alone, and the détendant 
has made use of such numbers. 

6. Rbsbmblancb— Intbnt to Decbivb and îIislead. 

if the resembiance is such as not only to plainly suggest an intention to de- 
ceive, but is calculated to mislead the public, who are purchasers of the article, 
and thus to injure the sale of the goods of the proprietor of the original devioe, 
the injured party is entitled to redress.' 

In Equity. 

A. J. Todd and A. Q. Keasbey, for complaînant. , 

J. Frank Fort, for défendant. 

Nixon, D. J. The bill of complaint filed in the above case allèges 
that the complainant is a corporation, organized under the laws of 
the state of New York, by the name and title of "The Humphreys' 
Spécifie Homéopathie Medicine Company;" that for npwards of 20 
yeara past it has manufactured and sold a séries of 35 homéo- 
pathie spécifie medicines or remédies, which hâve been put up in bottles 
containing thereon labels and wrappers having printed thereon the 
words "homéopathie spécifie," in connection with numbers in a sé- 
ries, and particular référence to diseases or infirmities for which the 
medicines in the bottles are intended as spécifies ; that the complaiii- 
ant's désignation of said séries of homéopathie spécifie medicines ia 
by the words "homéopathie spécifie," and by numbers in a séries as 
follows : No. 1, fever, congestion, inflammations ; No. 2, worm fever 
or worm disease; No. 3, colic, crying, and wakefulness of infants; 
No. 4, diarrhœa of ehildren and adults; No. 5, dysentery, gripings, 
bilious colic ; No. 6, choiera, choiera morbus, and vomiting ; No. 7, 
coughs, colds, hoarseness, bronchitis; No. 8, toothache, face-ache, 
neuralgia ; No. 9, headaehe, siek headaohe, vertigo ; No. 10, dyspep- 
«ia, biliousness, costiveness ; and so on, upwards, in the same sériai 
order, to 35 ; that by reason of the use of numbers in sériai order, in 
connection with the words "homéopathie spécifie," the books and 
pamphlets of the complainant, descriptive of its homéopathie spécifies, 
and the directions therein contained relating to their use, could be 
réferred to by the défendant in the sale of his "homéopathie spécifies," 
and such books could be used with the defendant's medicines to a 
large estent in the treatment of diseases, with the sériai order of 
spécifies put up and sold by him, equally as well as with the sériai 
order of spécifies put up and sold by the complainant. 
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The bill further claims that the complainant was the first to use 
spécifies in homeopathy, and the first to adopt the term "homéo- 
pathie spécifies, " and to use in connection with thèse words numbers 
to designate the medicines and the dièeases for which such medicines 
are intended as spécifie ; that such adoption is not descriptive, but 
dénotes origin and ownership; that the use of said numbers in con- 
nection with thèse words it wholly arbitrary, as symbols to dénote 
origin and owne;ship ; that such use has become so acknowl.edged and 
acquiesced in by the pubHc that the spécifies are now known by 
numbers only, and are ordered and called as such, instead of by the 
names of the particular complaints or diseases or remédies there- 
for; and that it medicines thus put up in bottles labeled as "homéo- 
pathie spécifies," and numbered in séries, hâve acquired a high réputa- 
tion throughout the United States and hâve commanded and still 
aommand an extensive sale, and hâve become a great source of profit 
to the complainant. 

The charge is that the défendant has infringed the complainant's 
trade-mark by taking bottles of about the siiîe of complainant's, put- 
ting labels thereon, and printing in conspicuous letters the words 
"homéopathie spécifies," and numbering the séries from 1 to 40, as 
the complainant's are numbered from 1 to 35 ; that in regard to the 
most usual remédies for the most common complaints or diseases 
he has adopted the same numbers for the same diseases, that com- 
plainant has used for many years; and that the efïect of such imitai 
tions is to deceive the publie by making purchasers believe, when 
buying the spécifies of the défendant, that they are obtaining the 
complainant's remédies. 

An application is now made for an injunction to restrain the de- 
fendant, pendente lite, from the continued use of such labels in con- 
nection with numbers. 

The case présents an interesting question. A trade-mark is any 
proper mark by which goods and wares of the owner or manufacturer 
are known in the trade. Courts of equity bave two objects in view in 
granting injunctions against their imitation : (1) To secure to the in- 
dividual adopting one the profits of his skill, industry, and enterprise; 
(2) to proteet the public against fraud. There are limitations upon 
the déviées or symbols that may be adopted. To be lawful they 
must bave référence to origin or ownership, and not to quality. They 
must not be of such a character that their use will give a monopoly 
in the sale of any goods other than those produced by the person 
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whp invokes the protection of the court. Mère numbers are never the 
objects of a trade-mark, where they are employed to indioate quality, 
but they may be where they stand for origin or proprietorship, in 
combination with words and other numerals.' Thèse prinoiples are 
elementary, and hâve been stated in order to test the case by them. 

It cannot be successfully maintained that the words "homéopathie 
spécifies," standing alone, can be appropriated by any one as a trade- 
mark; they are too broad, and if allowed would give the taker a mon- 
opoly in a school of medicine which Hahnemann, its founder, threw 
open to ail disciples. Canal Co,\. Clark, IB Wa,\l. 311. 

A "spécifie" in medicine, says Dunglison, is a substance to which 
is attributed the property of removing directly one-disease rather 
than any other. A "homéopathie spécifie," therefore, is a remedy per- 
taining to homeopathy which exerts a spécial action in the préven- 
tion or cure of a disease. The name can no more be appropriated, 
and is no more the property of Humphreys, than any other practi- 
tioner of the homéopathie System of therapeutics. But I do not under- 
stand that the complainant's soliciter claims this. What is contended 
for is the right to use thèse words in connection with sériai numbers. 
Humphreys was the first to adopt such a method of putting up homé- 
opathie medicines, and the proof is that certain spécifie remédies for 
particular complaints or diseases hâve corne to be known in the 
trade by the number which he adopted to designate them ; that the 
défendant has in several instances applied the same numbers to the 
same remedy; and that such an imitation is calculated to impose 
upon unwary purchasers, who are in the habit of buying Humphreys' 
spécifies by the numbers with which he indicates them. 

The défendant insists that the use of the words "Eeeves' improved" 
before "homéopathie spécifies," takes him out of the class of imitators 
or infringers, as they sufficiently reveal to purchasers that they are nôt 
getting Humphreys' remédies; but that prefix to "spécifies" does not 
meet the difficulty, which is that some of thèse remédies are pur- 
chased by the public by numbers, and that he has copied the com- 
plainant's numbers for the same alleged spécifies. Besides, it is now 
well settled that to entitle the proprietor of a trade-mark to relief, 
or to establish a case of inf ringement, it is not neccessary to show that 
the imitation is exact in ail particulars. If the resemblance is such as 
not only to plainly suggest an intention to deceive, but is calculated to 
mislead the public, who are purchasers of the article, and thus to in- 
jure the sale of the goods of the proprietor of the orginal device, the 
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injured party is entitled to redress, Walton v. Crowley, 3 Blatchf. 
440. 

It is diffioult to believe that there was no intention to deceive in 
this case, although tLe défendant swears that adopting the same 
numbers which Humphreys has used was purely accidentai. He 
states in his affidavit "that the names of diseases claimed to be 
cared by the remédies of the défendant are différent by the numbers 
from those of the complainant, and that whatever similiarity there 
may be in diseases and numbers arises from accident and not inten- 
tion," 

Humphreys' spécifies for fevers, diarrhea, colds, dyspepsia, rheum- 
atism, whooping-cough, gravel, nervous debility, urinary difficulties, 
painful menses, and epilepsy, are respectiveiy numbered, 1, 4, 7, 10, 
15, 20, 27, 28, 30, 31, and 33. The défendant has printed his list 
with the same diseases or complaints designated by precisely the same 
numbers. If this waa accident and not intention it is one of the 
most remarkable coïncidences that ever occurredj and is a serious tax 
upon human credulity. 

A preliminary injunction must issue against the défendant, re- 
straining him from using the above numbers, in connection with the 
remédies for the above diseases or complaints, until the further order 
of the court. 

See Burton v. Stratton, 12 Pfen. Kep. 696, and note, 704; 8haw Stooklng Co. 
V. Maok, Id. 707, and note 717; Binter v. Einney Tobacco Co. Id. 782; Wm. 
Rogers Manvf'g Co. v. Rogers Manuf'g Co. 11 Fkd. Réf. 495 ; Singer Manvf'g 
Co. V. RUey, Id. 706; Hostetter v. Adam», 10 Fed. Eep. 838, 
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Gamewell Fibb-Alabm TsuBaBAPH Co. V. City of Beooextn.* 

(Cwcuit Court, E. J). New York. November 15, 1882.) 

1. Patent— LiCENSE for Pabticui.ah Invention. • 

The liolder of a right to make, use, and vend a patented invention "for the 
f ollowing purposes, and no others, — that is to say, for the purpose of construct- 
ing and bperating telegraph wires and instruments witliin ttie corporate limits 
of any of the incorporated cities or villages, or other incorporated municipalitie» 
analogous to cities and villages, in any of the states and territories of the United 
States, when said telegraph Unes and instruments are used solely by the munic- 
ipal authorities for fire- alarms, or the transmission of police or other municipal 
intelligence,"— is merely a licensee for a particular employment of the inven- 
tion. , , . 

2. Same — Demukeeb •wherb Leoai, Ownbk not Madb a Partt. 

In an action by such licensee for infringement, a demurrer on the ground 
that the owner of the légal title to the patent has not been made a party iâ well 
taljen. 

B. S. Clark, for eomplainant. 

John A. Ta^Zor, corporation counsel, (witîi whom was Geo. Gif' 
fm-d,) for the city of Brooklyn. 

WALiiACB, C. J. The eomplainant, by mesne transfers, is vested 
with the exclusive right to make, use, and vend, the patented inven- 
tion "for the folio wing purposes and no others; that is to say, for the 
purpose of constructing and operating telegraph wires and instru- 
ments within the corporate limits of any of the incorporated cities 
or villages, or other incorporated municipalities analogous to cities 
and villages, in any of the states and territories of the United States, 
■when said telegraph lines and instruments are used solely by the 
municipal authorities for fire-alarms or the transmission of police or 
other municipal intelligence." It appears by the bill that the West- 
ern Union Telegraph Company is the owner of ail the right and in- 
terest in the letters patent which did not pass to the eomplainant. 

The bill is demurred toupon the ground that the Western Union 
Telegraph Company is not made a party to the suit. The rule is un- 
questionably that where one person has the légal title to the patent, 
and another an équitable right therein, both must be made parties to 
the suit in an action in equity to restrain infringement. The légal 
title to a patent is that, and only that, recognized by the laws of 
congress which înake the monopoly property, and regulate the mode 
of its transfer. 

«Reported by Robert D. & Wyllys Benedict. 
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The statutory power of assignment, as is said ia Littlejield v. Perry, 
21 Wall. 205, 219, "bas been so construed by the courts as to confine 
it to the transfer of an entire patent, an undivided part thereof, or 
the entire interest of the patentée or an undivided part thereof through- 
out a certain Specified portion of the United States." In that case 
there was in one instrument a conveyance of the entire patent, 
and there was also an instrument, executed concurrently, called 
a supplementary agreement, which oontained a réservation of the 
right of the patentée to apply the invention himself to certain spec- 
ified purposes. The two instruments were construed as a convey- 
ance of the title to the patent, with a license back from the assignées 
to the patentée, and upon this construction the assignées were held 
as vested with the légal title. From the reasoning of the opinion it 
is évident, if there had never been a transfer of the patentee's right 
to the limited use of the invention, the interest transf erred would not 
hâve been considered as vesting the statutory title in the assignées. 

In the présent case the transfer was only of a right to use and vend 
the invention for limited purposes in specified places; the right to use 
and vend it for gênerai purposes remaining intact until it was con- 
veyed to the Western Union Telegraph Company. The right trans- 
ferred was not an undivided part of an entire patent, or an undi- 
vided part of the entire interest of the patentée in specified terri- 
tory, but was a segregated right for a particular employment of the 
invention. The eomplainant was, fherefore, merely a licensee, within 
the rule established in Gayler v. Wilder, 10 How. 477; the right 
transferred to him being less than that of the entire and unqualified 
monopoly. 

The case of IngaUs v. Tice, 13 Eeporter, G 76, is directly in point. 
There the transfer to the eomplainant was of the sole and exclusive 
right to sell the patented article in certain specified territory, and as 
the right of the patentée to make and use the invention did net pass 
by the instrument, it was held that eomplainant did not acquire the 
légal estate, and, the patentée not having been made a party to the 
suit, a demurrer for that reason was sustained. 

The demurrer is well taken, and judgment is ordered for défend- 
ant, unless eomplainant, within 30 days, amends his bill by bringiug 
in the Western Union Telegraph Company as a party. The défend- 
ant is entitled to costs of the demurrer. 
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AliLEGHENY BaSE-BaLL ClUB V. BbNNETT.* 

{Circuit Court, W. D. Pennsylvania. November 18, 1882.) 

Equitt— Spbcific Pbrfoemancb— Pbrsohai. Bbbvicbs. 

Kespoudent, on the third of Âugust, 1882, signed an agreeraent, in considér- 
ation of $100, by which he boùnd himself ■ to exécute a formai contract to give 
hisi Personal services as a base-bail player to complainant during the season. 
Suljsequently, respondent refused to sign the formai contract, and Tras about 
to sign a contract obligating himself to give his services to a rival base-bail 
club. Complainant filed a bill to compel respondent to exécute the formai con- 
tract with him as agreed, and to restrain him from executing the agreemeat 
with, and giving his services to, the other club. llM, on demurrer, that tho 
bill must be dismissed. 

In Equity. Bill to enforce compliance with agreement to enter 
into contract to give personal services. 

Bill in equity by the AUegheny Base-bail Club, a corporation of 
Pennsylvania, against Charles W. Bennett, a citizen of Miohigan, to 
compel the respondent to exécute a formai contract to give his exclu- 
sive services as a base-bail player to the complainant during the 
base-bail season of 1883, and also for an injunction to restrain him 
from executing a like agreement veith the Détroit Base-bail Club, and 
from performing such services for any other person or corporation 
than the complainant during the season named. 

The bill was filed on the fifth day of October, 1882, and was based 
upon the following written instrument, to-wit : 

It is hereby agreed, thia third day of August, 1882, between the AUegheny 
Baae-ball Club and Charles "W. Bennett, that said Charles W. Bennett hereby 
promises and binds himself that between the flfteenth and thirty-flrst days 
of October, 1882, he will sign a regular contract of the Allegheny Base-bail 
Club, a chartered company belonging to the American Association of Base- 
ball Clubs, which contract shall bind him to give his services as a base-bail 
player to said club for the season of 1883, and shall bind said Allegheny Club 
to pay him the sum of $1,700 for and during such season of 1883; and in con- 
sidération of his agreement to sign such a contract in October, the sum of 
$100 is now paid to said C. W. Bennett, the receipt of which is hereby 
acknowledged. Witness our bands and seals this third day of August, 1882 

The Allegheny Base-ball Cltjb, by 

A. G. Pratt, h. D. MoKnight, Président. [Seal.] 

Witness. C. W. Bennett. [Seal.] 

The bill averred substantially that the complainant was engaged 
in the business of playing base-ball for profit, and that by the expend- 

*From the Pittshurgh Légal Journal. 
v.l4,no.5— 17 
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iture of much time and large sums of money it made préparations 
for the exhibition of siïch games, and expected toreceive large returna 
from the same ; that the respondent was a skillful player of base- 
ball, and, in conséquence of his agreement with complainant, E . N. 
Williamson and James F. Galvin, two other skillful players, had en- 
tered into a similar agreement with complainant; that respondent 
had refused to sign the "regular contract" referred to, and had en- 
tered into a like contract with the Détroit Base-bail Club; that, 
accordingly, Williamson and Galvin refused to keep their said engage- 
ment with complainant, and that the base-bail season had now sofar 
ad-vanced that complainant eould not secure other players of equal 
skill with said Bennett, Williamson, and Galvin, whereby complain- 
ant "would be seriously damaged, to an amount of not less than 
$1,000." 

The bill prayed that Bennett be required to sign the "regular 
contract," and perform his covenants, and also that he be restrained 
from entering into a similar contract with the Détroit Base-bail Club, 
or any other association or person, and from playing base bail "for 
hire," during the base-bail season of 1883, for any other than com- 
plainant. 

The complainant moved for a preliminary injunction. The motion 
was argued by James Bakewell, and was opposed by A. Tausig, and 
was denied. The respondent then filed a gênerai demurrer, on the 
grounds — 

(1) That the bill was prematurely brought; (2) that the agreement was a 
mère preliminary arrangement, anticipating the making of a final contract, 
and that, therefore, there was no contract before the coUrt capable of spécifie 
enforcement; (3) that the agreement was unlimited as to place, and was, 
therefore, nnreasonable and void as against public policy, as covenants in 
restraint of trade; (4) that the complainant had an adéquate remedy at law. 

A. Tausig, A. W. Duff, and Marshall Brown, for the demurrer. 

To maintain a suit there must be a cause of action when such suit 
is commenced. 55 Ga. 329; 29 111. 49Î; 4 Sneed, (Tenn.) 583. 
One who has anything to do on a particular day has the whole of 
that day to perform sucîi act, so that suit for a breach of perform- 
ance cannot be instituted until the next day. 102 Mass. 65; 6 
Watts & S. 179; 18 Cal. 378. And, in gênerai, the time within 
which a contract is to be executed is as much the essence of it as 
any other part. 6 Wis. 120; 43 Me. 158; 18 Ind. 366; 17 Me. 316; 
22 Me. 133. 



ALLEGHKNT BASB-BALL OLUB V. BENNBTT. 259 

1. The présent bill for an injunction to restrain the défendant from 
playing with the Détroit Club, as in violation of the alleged agree- 
ment, will not lie for the reason the contract is a mère preliroinary 
arrangement, and not a final agreement. What are the terms of the 
alleged contract? They provide and contemplate the exécution: of a 
regular agreement, in order to bind the parties and render the con- 
tract mutual, final, and eonclusive. The preliminary contract shows 
that it was executed with référence to a future and final agreement 
between the parties. A contract requires mutuality as to ail its 
essential tetms, stipulations, and conditions. Is there any alléga- 
tion upon the face of the bill that a final, regular contract was ever 
agreed upon between the parties ? There is no contract, therefore, 
capable of being enforced in a court of equity, and the présent bill 
must be dismissed. South Wales Ry. Co. v. Wythes, 5 De Gex, M. & 
Gr. 888. Spécifie performance will not be decreed if it is not clear 
that the minds of the parties hâve corne together. Wistar'a Appeai, 
SOPa. St. 484. 

2. Spécifie performance will not be enforced, direotly or indirectly, 
unless the agreement is mutual, its terms certain, its enforcement 
practieable, and the complainant is without adéquate redress in an 
action at law, (Bispham, Eq. § 377, and cases cited; 10 Wall. 339; 
5 De Gex, M. & G. 888;) and it will not be enforced when it is 
doubtful whether an agreement bas been concluded, (14 Pet. 77; 81 
Pa. St. 484;) nor where the duties are continuons and require skill 
and judgment, (10 Wall. 339.) A court of ehancery will not decree 
the spécifie performance of a contract, where it would be impossible 
for the court to enforce the exécution of its decree, ot where the lit- 
eral performance, if enforced, would be a vain and idle act. Bispham, 
Eq. 436. 

3. Even if the alleged contract is légal and binding on the défend- 
ant, the demurrer should be sustained, because the plaintiff has an 
adéquate remedy at law. It may hâve to pay a higher salary to 
secure a player of Bennett's skill, and the différence would be the 
measure of damages for breach of contract. 

4. Even if the court should be of the opinion that a contract was 
executed, fuU, final, and mutual as to ail its terms, conditions, and 
stipulations, and also of opinion that négative covenants not to exer- 
cise a trade, profession, or caliing within reasonable limits may be 
enforced by injunction, such conclusion would bave no application to 
enjoin and restrain the défendant. The contract is unreasonable 
and void on grounds of public policy, as in cases of covenants in 
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restraint of trade, because it is unlimited. McClurg's Âppeal, 58 Pa. 
St. 51; Gillis V. Hall, 2 Brewster, 342; Catt v. Tourle, Law E. 4 Gh. 
App. 654. 

6. The demurrer should ba sustained beoause equity will not indi- 
rectly enforce spécifie performance of a contract for personal services 
'rvhere the services retjuire a succession of acts whose performance 
oannot be accumulated by one transaction, but will be continuons 
and require the exercise of spécial knowledge, skill or judgment. 
Pom. Spec. Per. § 312; Ford v. Jermon, 6 Phila. 6; De Polv. Sohlke, 
7 Eob. (N. Y.) 280; Sanquiricio v. Benedetti, 1 Barb. 315; Kemble 
v.Kean, 6 Sim. 333; Hills v. Croll, 2 Phil. 60; Rolfe v. Rolfe, 15 
Sim. 88; Fothergill v. Rowland, Law R. 17 Eq. 132; Kimberley v. 
Jennings, 6 Sim, 340. The personal acts with respect to whieh 
courts of equity entertain jurisdiction to decree spécifie performance 
hâve référence to property of some kind. There is none where a 
contract for personal services alone bas been actively enforced. 
There are several, Kowever, in which the court bas interfered nega- 
tively. Thus, in the case of a theater, considered as a partnership, a 
contract with the proprietors not to write dramatic pièces for any 
other theater is valid, and a violation of it will be restrained by 
injunction. Clark v. Price, 2 Wilson, 157; Willard, Eq. 278, But 
where there is no partnership between the parties, and the défendant 
bas violated his engagement to one theater and formed a conflicting 
engagement with another, a court of equity will not interfère eitber 
actively to compel performance of one contract, or negatively to pre- 
vent the performance of the other. Willard, Eq. 278 ; Kemble v. Kean, 
6 Sim. 333, The cases where injunctions bave issued relate (1) to 
partnership agreements ; (2) to property of some kind ; (3) to express 
négative covenants. Willard, Eq. 277, 278. 

6. If the court should be of opinion that the alleged contract is 
complète, mutual, certain, and final, and that under it the plaintiff bas 
nô full, complète, and adéquate remedy at law, the présent bill wHl 
not lie for the foUowing reasons : (1) It is prematurely brought. No 
injury to plaintiff (if any) can arise until the bail season of 1883 
commences. As the plaintiff will not be actively engaged under the 
alleged contract until the regular season of 1883 opens, no damage can 
resuit until that time from the aot which it is sought to enjoin, (2) 
There is no right to, or necessity for, an injunction, for it cannot 
appear, at the présent time, that défendant will play bail during the 
season of 1883, in violation of said alleged contract. De RivafinoU 
V. Corsetti, 4 Paige, 264; De Pol v. Sohlke, 7 Eob. (N. Y,) 283, If 
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the injury be doubtf ul, eventual, or contingent, equity will not enjoin. 
Rhodes v. Dunbar, 57 Pa. St. 274 ; Huchenstein's Appeal, 70 Pa. St. 
108. If the alleged injury is only problematical, aocording as other 
circumstances may or may not arise, or if there ia no pressing need 
for an injunction, the court will not grant it until a tort bas actually 
been committed. Kerr, Injunc. 339. 

James Bakewell and J. S. Ferguson, contra. 

AcHBttOM, D. J., {prally.) Demurrer sustained and bill dismissed. 



KiBBT, Ex'r, etc., ». Lakb Shobb & M. S. E. Go. and others.* 

(Oireuit Court, 8. D. Nm York. November 17, 1882.) 

1. Partnbiîshtp — Bxkcdtok ot' Deceased Partner Suing ht BQurrT. 

An executor of a deceased member of a partnership may maintain a suit în 
equity to discover the amount due from défendant to such partnership, and 
to recover such amount when it appears that the surviving partner has refused 
to juin in the suit. 

2. Statute op Limitations — Discovert of Pbaud. 

Under section 382 of the Code of Civil Procédure of New York, as oonstnied 
by the higheat court of the state, the statute of limitations begins to run from 
the time an account is settled, and not from the time of the discovery of factg 
showing that such settlement was fraudulentlj' made. 

3. SAMB — FOKEIGN COKPOnATION. 

A foreign corporation cannot avait itself of the stattite of limitations of this 
state. 

4. Eqditt — Discovery— FoHEiGN Corporation. 

Where the offlcers of a foreign corporation are not made parties in »n action 
against such corporation, there can be no discovery. 
6. Samb — No Relief against Some of Dépendants. 

That no relief can be had against some of the défendants who were parties 
to a fraud, will not avail the other défendants. 

G. Norris, for complainant. 

J. E. Burrill, for défendants. 

Wallaoe, g. j. The bill is filed by the executor of a deceased 
member of the firm of Alexander & Go. for an accounting concerning 
moneys alleged to be due to that firm from the principal défendants. 
The bill allèges that between June 10, 1870, and March 4, 1871, the 
défendants transported for the firm of Alexander & Go. 2,028 car-loads 
of eattle under a contract which entitled the firm to be allowed cer- 
tain sums by way of drawback on the monthly settlement of account 
between the parties, and that upon the monthly settlements which 

«Affirmed. See 7 Sup. Ct. Rep. 430. 
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took place the défendants eoncealed and misrepresented the aecounts 
which were justly due to the firm by way of "drawbacks," and which 
were peculiarly within the knowledge of the défendants; and thatby 
reason of the concealment and misrepresentation of the défendants 
the firm did not discover the truth until long after the transactions 
between the parties had been closed. The firm of Alexander & Co. 
dissolved, the copartnership indebtedness was liquidated, and the in- 
terests of the several partners in the assets were adjusted. There- 
after one of the members died and another member became alunatic. 
The complainant, as executor of the deoeased partner, requested the 
surviving partner to bring or join in a suit to recover the claim against 
the défendants, and also made a similar request to the conservator of 
the lunatie; and upon their refusai they were named as parties de- 
fendant. The bill prays for a discovery, as well as for a reopening of 
the aecounts, and for a decree for the payment of the sums found due. 
Joint and several demurrers hâve been interposed by the principal 
défendants. 

1. The objection that the complainant bas no standing to maintain 
the suit is quite too technical to prevail in a court of equity, whose 
flexible rules regarding parties aim only to préserve the substantial 
rights of ail who bave a material interest in the controversy. Assum- 
ing that the right of action vested in the surviving partners origi- 
nally, the complainant oannot be deprived, by their incapacity or re- 
fusai to act, of his right to recover bis part of any sum that may be 
found to be due. * 

2. The point raised, that the statute of limitations began to run 
against the right of action when the aecounts between the parties were 
eettled, instead of from the time when the true facts were discovered 
by the firm of Alexander & Co., seems to be fatal to the bill, except so 
far as it affects the foreign corporation défendant. Inasmuch as 
courts of equity, in ail cases in which their jurisdiction is concurrent 
with courts of law, obey the gênerai statutes of limitation, the ques- 
tion whether this action is barred by limitation dépends upon the law 
of this state as found in section 383 of the Code of Civil Procédure. 
That section is not luminous, and is eertainly capable of the inter- 
prétation that actions on the ground of fraud, where the> substantive 
relief sought is a money judgment, must be brought within six years 
from the time the fraud was committed. Any other construction 
would authorize the pleader, by the form of action he might elect, to 
postpone and defeat the running of the bar. But the meaning of the 
section bas been settled in Carr v. Thompson, 87 N. Y. 160; and the 
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interprétation there placed upon it by the highest court of the state 
must control the présent case, it having been held that an action: 
precisely like the présent in principle and structure is within the six- 
years' limitation, irrespective of the time of the discovery of the 
facts. 

3. The foreign corporation défendant cannot avail itself of the 
statute of limitations of this state. Olcott v. Tioga R. Co. 20 N. T. 
210; Boardman v. Lake Shore d M. S. R. Co. 8é N. T. 157. Nor 
does the bill disclose a case where there hâve been such gross lacheâ 
in the assertion of the demand as to permit this défendant to invoke 
the doctrine of an équitable bar to the suit, The allégations of fraud- 
ulent concealment, and of misrepresentations, are very material, as 
where such circumstances exist courts of equity grant relief after a 
long lapse of time. Michael v. Girod, é How. 560. 

4. Eliminating the défendants against whom the action cannot be 
maintained, there can be no discovery, because the officers of the 
foreign corporation are not made parties and the corporation cannot 
be sworn. Story, Eq. PI. § 235. The demurrers as to discovery 
will, therefore, be sustained. 

5. The circumstance that no relief can be had against some of the 
défendants who were parties to the alleged fraud, does not avail the 
other défendants. Their présence in the controversy is not indis- 
pensable. No one need be made a party against wham théïe can 
be no decree, unless a final decree cannot be made without affeeting 
the rights of the absent party. 

The conclusions thus briefly expressed will Bufficiently indicate to 
counsel which of the several demurrers are allowed, and which are 
overruled. 



United States v. Allen and others. 

{Œreuit Court, M. D. Tennessee. October, 1882.) 

Intbkkai, Revenue— Sale undbh Distbess Wabbant Void. 

The provisions of sections 3184 and 3185 of the Revised Stàtutes must be 
strictly construed and Uterally foUowed, and when land bas been sold and bid in by 
the United States for taxes due from a flrm of distillers in 1867, but not assessed 
until the interest and penalty exceeded the tax, and not enforced until 1876, 
and no formai notice and demand of payment could be proved, the United 
States acquires no title, and a cotiveyance made before such sale to an inno- 
cent purchaser will not be set aside. 

In Equity. 
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A. McClain, U. S. Atty., and J. B. Dillon, Asst. Dist. Atty., for 
plaintiff. 

J. W. Newman, for défendants. 

Key, D. j. The bill in this case îs filed to remove a eloud upon 
the title of the United States to the real estate described in the bill. 
Alexander & Co. were distillera in Lincoln eounty, Tennessee, in 
1866-7, They were assessed on the July list for 1867 the sura of 
$3,057.16 ; the tax so assessed, and interest and penalty thereon, 
amounted to said sum. On the twenty-first day of January, 1876, 
the collector issued bis distress warrant for the collection of this 
money, in which he recites that more than 10 days had elapsed since 
the payment of said taxes was deinanded. This warrant went into 
the hands of W. B. Nicks, a deputy collector, and on the twenty- 
second day of January, 1876, he levied the warrant upon the real 
estate claimed in the bill as the property of E. L. Allen, a member 
of the firm of Alexander & Co. It is stated in said levy that demand 
of payment of said tax had been made on the second of January, 
1869, and also on the seventeenth of December, 1875. The lands 
were sold and bid in for the United Btates, and a collector's deed 
executed therefor in September, 1877. On the fourteenth day of 
January, 1876, Allen had oonveyed this property to C. S. Wilson, 
and the bill is filed to déclare this deed void (1) because the taxes 
were due and had been demauded before the exécution of the deed to 
Wilson; and (2) because it was made to hinder and defraud the gov- 
ernment in the collection of its debt. 

The first question to détermine is whether the United States bas 
title to thèse lands. The earlier proceedings, upon which this title 
rests, were during a period when the internal-revenue laws were little 
understood in this région of the country by the parties against whom 
taxes were assessed, or the officers charged with the assessment and 
collection of thèse taxes. The record in this case furnishes abundant 
évidence of that fact. The title of the government rests upon a lien 
of an extraordinary nature. The lien provided by the law is a lien 
upon Personal property as well as land. It is a lien on property in 
possession, and upon ail rights to property depending on contracta 
and unexecuted contracts. It not only créâtes a présent lien, but it 
relates back. The demand may be made long after the maturity of 
the tax, and will create a lien which relates back and establishes 
itself upon the property. 4 Dill. 71. There is no limit as to the 
time, so that innocent parties and purchasers may be involved and 
ruined. The assessment is ex parte. The party against whom the 
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tax is assessed bas no opportunity to resist or combat it. The de- 
mand for paymeat is his notice, and this is after an assessment 
•which lias the force of a judgment awarding Jî. fa. The levy of the 
warrant, the sale, and the coUector's deei ail foUow without afïord- 
ing the tax-payer any forum for opposition, and it is only when a 
judieial tribunal is invoked to place the purchaser in possession that 
he whose property bas thus been sold is in a condition to be heard. 
The law upon which such titles are predicated will be strictly con- 
strued. Pailures to comply with its provisions will not be cured by 
presumptions and intendments. The steps required must be literally 
taken, and must be made évident by clear and conclusive testimony. 
In order to support and enforce a statutory lien for taxes, ail the 
prerequisites of the law granting the lien must be strictly complied 
with. Thncher v. PowcU, 6 Wheat. 119 ; Parker v. Rule's Lessee, 9 
Cranch, 64; Earlyv. Doe, 16 How. 610. 
Section 3184, Eev. St., says: 

" Where it is not otherwise provided, the coUector shall in person or by dep- 
uty, within 10 days after i-eceiving any list of taxes from the commissioner of 
intei-nal revenue, give notice to each person liable to pay any taxes stated 
therein, to be left at his dwelliug or usual place of business, or to be sent by 
mail, stating the amount of such taxes, and deraanding payment thereof . If 
such person does not pay tlie taxes within 10 days after the service or sending 
by mail of such notice, it shall be the duty of said collecter, or his deputy, to 
collect said taxes, with a penalty of 5 per cent, additional upoa the amount 
of taxes, and interest at the rate of 1 per centum per month." 

Section 3185, Eev. St., provides that ail returns to be made 
monthly, by any person liable to tax, shall be made on or before the 
tenth of the month, and the tax assessed shall be retumed by the 
commissioner of internai revenue by the last of the month ; and that 
ail returns for which no provision is otherwise made shall be made 
on or before the tenth of the month sueceeding the time when 
the tax is due and liable to be assessed, and shall be due and pay- 
able on the last of the month in which the assessment is made, and 
if not paid, the penalty and interest follow non-payment; — 

" Provided, that notice of the time such tax becoraes due and payable is given 
in such manner as may be prescribed by the commissioner of internai revenue. 
It shall then be the duty of the collecter, in case of the non-paynient of said tax 
on or before the last day of the month as aforesaid, to demand payment 
thereof, with 5 per centum added thereto, and interest at the rate of 1 per 
centum per month as aforesaid in the manner prescribed by law; and if said 
tax, penalty, and interest are not paid within 10 days after such dera ind, it 
shall be then lavvful for the collecter or hla deputy to make distraint therefor 
as provided by law." 
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The proceedings in tliis case were uuder thèse sections; it so 
appears from their face. The law requires diligence of the ofScers 
charged with its exécution, but in the case before us the taxes became 
due and payable in July, 1867, and amounted to $1,484.70. They 
were not assessed, and the penalty and interest fixed, until said 
penalty and interest amounted to $1,573.10, — a sum larger than 
the tax. The distress warrant did not issue until the twenty-first 
of January, 1876, seven years after the taxes accrued. Allen had 
purchased and sold property in the mean time, and the rights of 
innocent persons had intervened. There was great and inexcusa- 
ble lâches on the part of the ofiScers of the government, and while 
this may not affect the title of the United States to the property, 
it does not add weight to its équitable remedy, but on the contrary 
furnishes an additional reason why strictnesa should be required in 
the steps necessary to support the title. 

Unquestionably, a demand on the part of the collector or his 
deputy of the payment of the tax, penalty, and interest, was a ùeces- 
sary prerequisite. This is so regarded by the United States, for the 
eommissioner of internai revenue bas by régulation provided not only 
a form of demand, but of the notice which must précède it. There 
must be, under the proviso in section 3185, not only a demand, but 
it must be preceded by a notice of the time when such assessment 
becomes due and a demand for payment. Is the required demand 
established clearly, satisfactorily, in this record? The distress war- 
rant recites that "more than 10 days had elapsed since said taxes 
were demanded." The return of the deputy collector says that de- 
mand was made on the second of January, 1869, and also on the 
second of December, 1875. Thèse récitals are suffieient to establish 
prima Jacie a demand, but is not this prima facie case overturned by 
the proof ? There is no record or writing anywhere sustaining thèse 
récitals. The warrant was issued January 21, 1876, and levied the 
following day. Sevcn years had passed between the first demand 
and the levy eontaining the récital of the demands, Eamsey, who 
was collecter in 18G9, had gone ont of office, had been succeeded by 
Mullens, and Mullens in tum had been succeeded by Bryant. The 
deputy collector in 1869 was named Farrar. In 1876 that place was 
fiUed by Nicks. Eamsey does not prove any demand in January, 
1869. He says that he made varions demands, verbally and in 
writing, by himself and by his deputy, Farrar, and that thèse demands 
were made from the latter part of 1867 through the year 1868. He 
proves no demand in 1869. Farrar, Bryant, and Nicks are not ex- 
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amined to prove a demand. I take it that as complainant's title 
on its face, rests on the deTûands of January, 1869, and December 
1875, thèse demanda must be established, or at least one of them. A 
failure to do this would not be cured by proving other demanda, but 
if it were the other demanda are not sufficiently proven. The demand 
required is not an informai onc — a mère dun. It must be formai and 
spécifie. The law requirea that within 10 days after receiving hia list 
of taxes from the commissidner of internai revenue the coUector or 
hia deputy ahall give notice to each person liable to pay taxea, to be 
left at his dwelling or place of business, or sent by mail, stating the 
amount of taxes and demanding payment thereof. Section 3184, 
Eev. St. The notice must be in writing or print, or it could not be ao 
left or aent by mail, and it muât be given in one or the other methods. 
Not only so, but it must state the amount of taxes and demand pay- 
ment thereof. How could Nicks know or ascertain that thèse things 
had been dcne seven years before, when there is no record, book, or 
paper anywhere showing the faot, nor proof of any one establishing 
it'/* Nor does his récital of the demand of December, 1876, hâve 
any better support. 

Titles shonld not be divested ont of owners and purchasers in pro- 
ceedings like thoae, where so much lâches, carelessness, and uncer- 
tainty appears. It is not neceaaary to discuss the question as to 
whether a def ective prior demand would be cured by a subséquent 
one made in due form, as in my opinion neither demand is satia- 
faetorily established in fact. To escape this conclusion the dis- 
trict attoroey earnestly, ably, and with great force argues that the 
aasessment in this case was under section 3253, Eev. St., in whieh 
no such formality of demand is required as in sections 8184, 3185; 
that thèse sections in terms only apply to cases -where no other 
method is provided; and it is insisted tbat another method is giveu 
in section 3253 in a case like this. It is true that the liquors were 
illegally removed, but in this the collecter and his deputy joined 
Alexander & Co. AU the parties concemed were ignorant of the 
law applicable in such instances, and the letter of the commissioner 
of internai revenpe, dated February 18, 1876, treats the removal as 
having been made in an "informai manner," and not as working a 
forfeiture of the apirita. They were simply taxed as though the re- 
moval had been légal. In case of a légal removal the taxes should 
hâve been paid before removal, and it was only the tax thus due which 
was assessed. But if I am in error in this, section 3258 expresaly 
provides that its terma "shall not exclude any other remedy or pro- 
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ceeding provided by law," and the remedy and proceedings in this 
record are clearly under sections 3184, 3185. 

The conclusion I arrive at is that complainant has net acquired 
title to the lands sued for, or any interest in them, and as the bill 
seeks no equity save such as would grow out of an ownership légal or 
équitable of the lands and lots, or some interest therein, it must be 
dismissed. But as the assessment of taxes seems to hâve been valid, 
and as Alexander & Co. were at fault, as well as the revenue officers, 
in the matters which led to this litigation, I shall direct that ail the 
costs in this litigation incurred or placed thereon by the défendants, 
be paid out of the estate of E. L. Allen, for which exécution may 
issue. 



DbexeIi and others v. Beenbt, Ex'r, etc. 

(Circuit Court, S. D. New York, November 17, 1882.) 

Equitt— Restrauting Action at Law— Défense at Law. 

Where the faots disclosed by a bill in equity would avail as a défense to an 
action at law, which is sought to be restrained, and complainant ia noi en- 
titled to a discovery, the bill is demurrable. 

Tracy, Olmstead é Tracy, for complainants. 

Lord, Day é Lord, for défendants. 

Wallace, C. J. The f acts disclosed by the bill will avail the com- 
plainant as a défense at law to the action which is sought to be re- 
strained by the bill. They do not show a défense of an équitable 
character distinctively. Even if formerly the complainant might hâve 
been entitled to a discovery, now that parties can be examined in the 
same manner as other witnesses, at the instance of the adverse 
party, there is no necessity for such relief. Heaier v. Erie R. Co. 9 
Blatchf . 316 ; Markey v. Mut. Benefit L. Ins. Co. 3 Law & Eq. Rep. 
(Ist Cir.) 647. The jurisdiction of a court of equity in this regard 
rests upon the inability of the common-law courts to obtain or com- 
pel the testimony sought, and when it can be obtained by the pro- 
cess of the latter it is an abuse of the powers of ohancery to interfère. 
Brown V. Swan, 10 Pet. 497. 

The demurrer is allowed. 
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Yale Look Manuf'g Co. v. Colvis. 

{Circuit Gowrt, D. Vermont. December 1, 1882.) 

DooKBT Fee— COPY op Anbwbk. 

Where there was no hearing and no décision of the court, no docket fee is 
provided by the statute ; but copies of an answer required by the rules to be 
furnished are taxable. 

In Equity. 

Betts, Atterbury & Betts, for plaîntiff. 

Henry A. Harman, for défendant. 

Wheeleb, D. J. This cause was discontinued by the orator with 
costs to the défendant. The clerk in taxing costs refused to tax a 
docket fee of $20, and for the answer; and the défendant appeala 
from this taxation. The discontinuance was the voluntary aot of the 
party. There was no hearing and décision of the court ; therefore 
no docket fee is provided for by the statute. No costs for the answer 
itself are provided for, and none are taxable for it. The copies of an 
answer required by the rules to be furnished are taxable. The mak- 
ing the answer is an incident to the appearance, and no statute makes 
any allowance for it. The rule (equity rule 25) in regard to it is a 
limitation without anything to operate upon, as the statutes and raies 
now stand. 



Painb V. Central Vermont E. Co. 
{Oireuit Cowt, D. Vermont. November 7, 1882.) 

Peomissost Note — Défenses — Pabol Testimont — Suit bt Indorsee — BkimTnis. 
Défendant, a railroad corporation, executed a note, payable on demand, for 
money loaned by the payée, with the understanding that such note should 
stand against assessments on payée' s subscription to the capital stock of de^- 
fendant, and be delivered up when the stock was isaued. Assessments large 
enough to cover the note were made. Af terwards, and thrée or fout montlis 
âfter its date, the note was transferred to the plaintifl as security for a loan. 
The différence between the amount of the note and the assessnients was paid 
in cash; and the stock was delivered after the plaintifC toolc the note. Held, 
that in a suit brought by the holder of such a note against défendant it Was 
subject to ail défenses that it would havè been subject to in the, hands of the 
original parties, as it must be considered as having been taken by the plain- 
tifl after maturity, being payable on demand, under circumstances that 'should 
hâve put him upon inquiry, and that paroi testimony was admissible to show 
the understanding between the original parties at the time the noté was glven 
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Ileman S. Royce and Eleazer R. Hard, for plaîntiff. 

Daniel Roberts, for défendant. 

Wheeleb, D. J. The note on which this suit is brought was given 
for œoney lent, was payable on demand with interest, and was to 
stand against assessments on the subscription of the person to whom 
it was originally made payable to the defendant's capital stock. R 
came to the hands of the plaintiflf between three and four months 
after it was made. Assessments on that subscription large enough to 
cover the note were made and stood against that person before the 
transfer of the note to the plaintiff; the balance of the assessments 
was paid by him, so that the amount due on the assessments exactly 
equaled the note at the time the plaintiff took it. The note wasto be 
given up when the stock certificates should be delivered ; but the note 
was in the hands of the plaintiff, and the certificates were delivered to 
the subscriber on his assurance that he would procure the note and 
give it up. 

The évidence by which thèse facts as to the assessments were 
proved was objected to, and it is argued that it was not admissible to 
affect the note, and that without it there would be no défense to the 
note. There is no question but that paroi évidence is inadmissible 
to alter, contradict, or vary a written instrument, in an action upon. 
the instrument as claimed by the plaintiflf, but that rule is not appli-^ 
cable to this proof . This évidence did not vary the note nor its obli- 
gation. It recognized the note as a valid instrument according to its- 
terms, but showed an obligation from the holder to an equal amount 
to be set oflf against the note. There is no fair question but that the 
évidence is admissible if the facts established by it would affect the 
note in the hands of the plaintiff. At the time the plaintiff took the 
note it had not been demanded; and if it had been it would not bave 
been honored but by making the offset, according to the understand- 
ing. The plaintiff took it for value as security for a loan actually 
àdvanced. If he cannot recover upon it he may lose some of the 
money lent ; if he does recover upon it the défendant may lose the 
assessment. The question arises hère as to which, under the law, 
should stand this risk of loss. The plaintiff took the title of the per- 
son he dealt with to the note, and acquired ail the rights of that per- 
son upon the note. Those rights were to hâve the note set off against 
the assessments. If the plaintiff's rights are no greater than that he 
caiinot recover^ He bas no greater rights, unlèss the défendant i» 
bound to stand to the note as due in the hands of the plaintiff on account 
of his position in reispect to it as induced by the act of the défendant 
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in leaving the note outstanding. If the act of the défendant in leas- 
ing it outstanding induced him to part with his money without fault, 
the défendant ought to make the note good to him.as it appeared to 
be; but if he was in fault iù taking it he has no ground to hold the 
défendant to make it good to him. As the note was on demand, it 
was due presently. It would hâve tb be presented and paid accord- 
ing to the usual course of business, if free from défenses. The time 
would corne when, if outstanding, the presumption would b^ that it 
had been demanded, or that a demand had been omitted because 
known to be unavailing. If this time was such as to make it reason- 
able to suppose that the note was outstanding because it would not 
be paid, then the plaintiff was in fault in taking it without inquiring of 
the maker, Whether the lapse of time was such is a question of law. 
On this question the authorities are not uniform, but no case shows 
that more than three months can reasonably be overlooked. Business 
paper would usually be adjusted within that time, if regular. In this 
case the eircumstance that the holder of the note was borrowing on 
disadvantageous terms, would lead directly to the inquiry why he did 
not resort to the maker of the note wben it was due on demand. Had 
the plaintiff inquired, the presumption is that he would hâve learned 
the truth, and both would hâve been saved from loss. As he did not 
inquire, it seems more just, as well as lawful, that he should take the 
risk brought about by the failure to inquire, than that thé défendant 
should. ' , 

It has been argued with much plausibility that there was nothing 
perfected to meet the note uhtil the stock certificates were delivered, 
long after the plaintiff had it, and that, therefore, it was valid when 
the plaintiff took it. But this argument is not well founded in îact. 
The person who took the note was not a purchaser of stock, but a 
subscriber for stock. The assessments made the debt due from hini, 
and it was that debt which met the note. He could not resist pay- 
ment of assessments because the stock certificates were not delivered. 
The delivery of the certificates did not pay the note, nor create the 
debt which would pay it. That was merely the occasion when the 
note was to be delivered ,up. Amer. Bank v. Jenness, 2 Meto. 288. 
The président of the défendant held out encouragement to the plain- 
tiff that the défendant would pay this note if thés plaintiff did not 
succeed in collecting the debt to which it was collatéral ; and this 
fact has been relied upon by the plaintiff as a waiver of ths défense 
now set up. There was no new considération for any undertaking in 
this respect,, It does i;iot appear that the plaintiff lost anything by 



272 FBDEBAL BEPOBTBE. 

reason of what took place on this subject. He has the same right 
against àis debtor since that he liad before, and the same rights 
against the défendant. 

The plaintiff must stand upon bis rights acquired by taking the 
note at the time and under the circumstances when he took it. The 
note was at that time overdue, and he took it with the same obliga- 
tion that it oarried in the hands of the person whom he took it of. 
This principle that overdue paper is taken subject to ail défenses is 
so well settled in the law as to require no citation of authorities to 
support it. 

Judgment for défendant. 



Langdon V. Union Mutual Life Ins. Co. 

{Circuit Court, E. D. MicMgan. June 5, 1882.^ 

1. Life Instirakce— For Benepit of Anotebr. 

A person may insure hia own life and make the policy payable to any one, 
though such payée has no interest in the life of the insured. Hence, where a 
policy was taken eut upon the life cf one, and made payable to another (who 
had no légal interest in it) in case he survived the assured, and there was strong 
évidence tending to show that the transaction was a mère wager, hdd, that it 
was properly left to the jury to say whether the policy was obtained in good 
faith, and net for the purpose of speoulating in the hazard ai. a life in which the 
plaintilï had no interest. 

2. Same— Peiob AppiiiOATioN. 

An applicant for a policy was asked the following question : " Has any ap- 
plication ever been made either to this or any other company, upon which a pol- 
icy was not issued î" Held, that a négative answer was not improper, although 
an application had been made which had not been flnally pasaed upon by the 
Company. 

3. Same— MiSTAKE dp Agent. 

Where an applicant made a full statement of ail the facts regarding the 
name of his usual médical attendant to the subagent who took the applica- 
tion, and the subagent, putting his own construction upon the facts, fllled in 
the wrong name, it was held the company could not take advantage of the 
mistake. 

This was an action upon a policy of life insurance upon the life of 
Augustus E. Baker, "for the sole and separate use and benefit of his 
brother-in-law, William W. Langdon. But in case of his previous 
death to revert to the insured." The facts in relation to this policy 
were substantially as follows : The agent of the défendant solicited 
Langdon, the plaintiff, to insure his life in his company. This ap- 
plication plaintiff declined, but said to the agent that he might go to 
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hÏB brothei'-in-law, Baker, and get him to make an application for a 
policy, and the plaintiff would pay the premiums. Baker was the 
plaintiff's brother-in-la-w, but he had no other interest in his life. 
The court left it to the jury to say whether the policy was taken out 
in good faith by Baker, with a désignation of the plaintiff as a per- 
son to receive the money, or -whether it was intended by the plaintifl' 
as a wagering contract upon Baker's life. The jury retumed a ver- 
dict for the amount of the policy. 

Motion was made for a new trial upon the ground of misdirection 
upon this and other points stated in the opinion. 

Moore é Canfteld, for plaintiff. 

H. M. Duffield, for défendant. 

Beown, D. J. The policy in this case purported upon its face to 
be taken out by the insured upon his own life, but the évidence 
shows that it was taken at the suggestion of his brother-in-law, who 
sent the agent of the company to Baker, and paid ail the premiums 
upon the policy. It was made payable to the plaintiff in case he sur- 
vived Baker. Baker's life had previously been insured in other com- 
panies for plaintiff's benefit to the amount of $6,000. He had also 
made application to the Massachusetts Mutual Life Insurance 
Company for a policy of $3,000, which was rejected. Upon the 
trial, the question was left to the jury to say whether the policy was 
obtained in good faith, and not for the pur pose of spéculation in the 
hazard of a life in which the plaintiff had no légal interest. It was 
thought that the fact that the policy provided in express terms 
that in case of the préviens death of the plaintiff it should revert ~ 
to the insured, and hence that the plaintiff's interest was contingent 
upon his surviving Baker, was some évidence to go to the jury that 
the policy was taken out in good faith. It was certainly consistent 
with an understanding that the plaintiff wished to hold the policy 
during his life as security for the premiums, with a resulting trust in 
favor of Baker's wife, who was his own sister. 

It is now well settled in the fédéral courts that a party cannot take 
out an insurance upon his own life and assign the policy, either con- 
temporaneously with its exécution or subsequently, to a person hav- 
ing no légal interest in his life, although the décisions of the state 
courts upon this point are conflicting. Warnock v. Davis, 104 U. S. 
775 ; Cammack v. Lewis, 15 Wall. 643. 

But there is no case, to my knowledge, which holds that a party 
may not insure his own life and make the policy payable to any one 
v.l4,no.5— 18 
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he may sélect, though such person hâve no légal interest in his life. 
This point was first held in fche case of Campbell v. New England Mut. 
Life Ins. Go. 98 Mass. 381. The policy in this case was taken eut 
by Campbell upon his life, payable to him, his executors, etc., for 
the benefit of the plaintiff, in very nearly the same terms as are con- 
tained in the policy under considération. The only substantial dif- 
férence in the two cases is that the premium in this casé was paid 
by the assured, and not by the beneficiary. So in the Provident Life 
Ins. Go. V. Baum, 29 Ind. 236, it was said to be "beyond question 
that a person has an insurable interest in his own life, and that he 
may effect such Insurance, and appoint any one to receive the money, 
in case of his death during the existence of such a policy." This 
was an accident policy in similar terms. Although this exact ques- 
tion has not often been decided, the intimations of the courts are 
uniformly in the same direction. Lemon v. Phœnix Mut. Life Ins. Go. 
38 Conn. 294, 302; Guardian Mut. Life Ins. Go. v. Hogan, 80 Hl. 
35; American L. é H. Ins. Go. v. Eohertshaw, 26 Pa. St. 189; Fair- 
field V. N. E. Mut. Life Ass'n, 51 Vt. 624; Olmstead v. Keyes, 11 Ins. 
Law J. 55. 

Hence, the production of the policy, proof of payment of premiums, 
and of the insured's death, were sufQoient tomake aprimafacie case 
for the plaintiff without évidence of interest in him. The facts, 
however, that the policy was taken out by Baker at the plaintiff's in- 
Btigation, and that the premiums were paid by plaintiff, taken in con- 
nection with Baker's position in life, his total want of means, and the 
f urther fact that the plaintiff had obtained policies upon his life to 
the amount of $6,000 in addition to this, were strong évidence to 
show that the transaction was a mère wager upon his life, notwith- 
standing the fact of Baker's reversionary interest. The case was sub- 
mitted to the jury in supposed conformity to the opinion of the su- 
prême court in Conn. Mutual Life Ins. Co. v. Skaffer, 94 U. S. 67. 
See, also, JEtna Life Ins. Go. v. France, là. 561; Brockway v. Mut. 
Benefit Life Ins. Go. 10 Ins. Law J. 763-769; Wainwrigktv. Bland, 1 
Moody & E. 481; Swick v. Home Life Ins. Co. 2 Dill. 160. The 
mère payment of the premiums by plaintiff is not condusive évidence 
that the policy was taken out by him, Tuston v. Hardey, 14 Beav. 
-232; Arinstrong v. Mut. Life Ins. Co. 13 Eeporter, 711. Were it an 
original question, I should be disposed to say that a policy taken out 
hj one person for the benefit of another could no more be supported 
without évidence of légal interest in the beneficiary, than a policy 



LANGDON V. ONION MUTUAL LIFE INS. CO. 275 

assigned to one having no interest in the life. But a large number 
of cases seem to make this distinction, and I know of none which 
reject it. Under ail the circumstances, I think the question -was 
properly submitted to the jury. 

There was no error in the charge respecting the prior application 
made to the Massachusetts company. In the application in this case 
the following question was asked : "Has any application ever been 
made, either to this or any other company, upon which policy was 
not issued?" The answer was, "No." The évidence showed that 
upon the day before Baker made this application he signed a written 
application for a policy in the Massachusetts Mutual Life Insurance 
Company, and submitted to an examination by the surgeon of the 
company. This examination proving unsatisfactory, the surgeon cer- 
tified upon the back of the application that the risk was an unfit one. 
The application was then returned to the gênerai agent of the com- 
pany, who forwarded it to the home oflSce of the company in Spring- 
field, Massachusetts, where it was rejected. If the question had been, 
"Has any application ever been made to this or any other company 
upon which a policy has not been issued," I should hâve had little dif- 
ficulty in holding that the answer was false; but I think that there is 
a distinction between thewords "was not" and "has not been" issued. 
I think a person of ordinary intelligence might answer no to the first 
form of the question, supposing that the company desired to know 
whether an application had been made and rejected. But the appli- 
cation in this case had not been rejected. The examining surgeon 
had no authority beyond bis certiûcate as to the physical condition of 
the party examined. Notwithstanding this certificate, the company 
might hâve issued the policy if it had chosen to do so. It did not, in 
fact, reject the application until some time after the application in 
this case had been made to the défendant. The question as put was 
somewhat ambiguous, and I think it contemplâtes, when fairly and 
reasonably construed, that the company desired to know whether an 
application had been made and rejected. 80 long as the matter was 
still pending,.it does not seem to me that a négative answer to the 
question was an improper one. 

There was no error in the refusai of the defendant's request that 
Baker's statement of his âge in the application was entitled to no 
greater weight than any other statement of his as to his âge. The 
request asked for a charge upon the weight of testimony. Parties hâve 
no right to this. The court may, in its discrétion, comment upon the 
testimony, and even express an opinion upon it, and upon the weight 
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to which the several items of testimony are entitled, but counsel hâve 
no légal right to sueh instructions. 

Baker did misstàte the name of bis médical attendant, and upon 
the first trial this misstatement was held fatal to a recovery ; but upon 
the last trial it appeared that he made a full and fair statement of 
the facts regarding his médical attendant to Mr. Hitchcock, the per- 
son who took his application, stating that Dr. Loring had been his 
médical attendant in Providence, and up to the time he removed to 
Détroit; that since he had been hère Dr. Book had treated him for a 
disorder of tho nose, and, being evidently in some doubt as to what the 
correct answer was to the question, he left it Hitchcock to make the 
answer. He, it seems, put his own construction upon his language, 
and advised him, under that state of facts, to answer that Dr. Loring 
was his médical attendant. 

It is claimed by the défense that the company is not estopped by 
this statement, because Hitchcock was not the agent of the company, 
but a. subagent holding his appointment from the gênerai agent of 
the company, Mr. Patton. Had Hitchcock been the gênerai agent of 
the company, there can be but little doubt that the case would bave 
fallen within the décision in Ins. Co. v. WilJdnson, 13 Wall. 232. 
While it is true that Hitchcock did not hold his appointment from 
the company, but from Mr. Patton, the contract between Patton and 
the company, produced upon the motion for a new trial, shows that 
it was contemplated that Patton should appoint subagents, whose 
duty it would undoubtedly be to take applications. Besides, it is 
a well-known çustom of insurance agents to employ subagents of this 
kind to take applications, which are forwarded by the général agent 
of the company and upon which policies are constantly issued. Under 
such circumstances it seems to me, upon principle as well as author- 
ity, that the company ought not to say that the construction put by a 
subagent upon a statement made by the insured as to his médical 
attendant (a statement made in entire good faith) was false. I do 
not contend but that if the statement was false in fact and designedly 
80, or if it was made with intent to impose upon or mislead the com- 
pany, the mère knowledge of the subagent would prevent the com- 
pany from taking advantage of it. But where, as in this case, the 
applicant states ail the facts, and the subagent puts his own con- 
struction upon them, I think the company is estopped. Woodbury 
Savings Bank v. Charter Oak Ins. Co. 31 Conn. 517; Myera v. Mut. 
Life Ins. Co. 3 Ins. Law J. 662; Badine v. Exch. Fire Ins. Co. 51 N. 
Y. 117; Van Sckoick v. Niagara Ins. Co. 68 N. Y. 484; Strong v. 
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Siewart, 9 Heisk. 137; Furnm v. Frankman, 6 Neb. 429; ^Brown t. 
/)is.. Co, 45 Mo. 221; Am. Ins.Co. v. Lesem, 39 111. 314. 
The motion for a new trial must be denied. 

Sce Brocliway v. Mut. Ben. L. Ins. Co. 9 Fed. Rbp. 249. 



KiNG ». Ohio, Etc., B. Co. 

(Cireuit Court, D. Indîana. 1882.) 

1, Masteti and Servant— Neoligbncb of Fellow-Sbutant. 

A master is not relieved f rom responsibility ia ail cases when a servant ia 
injurcd by the négligence of a fellow-servant, but oaly where the servants are 
engagée! in the same common employraent ; that is, in the same department of 
duty, not in departments essentially /wejp'rt to each other. 

2. Same— LiABiLiTT foe Injury Resulting pkom Dbfbot in Cab. 

Railroad companies are bound to use dae care in seeing that their cars and 
other rolling stock are maintained In a reasonably-safe condition ; and when 
an employé, — a brakeman, for instance, — in the proper discharge of his duty, is 
injurcd from a f allure on the part of the Company to perform this Personal 
duty, it is liable. 

John A. Henny, for petitioner. 

Harrison, H'ines é Miller, for receiverB. 

Gresham, D. J. The petitioner, Henry P. Bruning, by this proceed- 
ing seeks to recover damages for injuries sustained in eoupling cars 
at North Vernon, Indiana, while in the service of the receiver. The 
petitioner and others, on the fifth day of January, 1880, \rere making 
up a freight train at this point to go south over the Louisville branch 
of the Ohio, etc., Kailroad Company. He was assisting as brakeman 
in switching and eoupling, and finally ran along with the train as it 
backed up to,^. coal car, and hurriedly stepped inbetween this car and 
the rear car of the train, when they were three or four feet apart, to 
make the eoupling. Instead of meeting or bumping together, as they 
should hâve done, the draw-bars passed each other, and allowed the 
ends of the cars to come together, or so near together as to seriously 
injure the petitioner. The strip which supported the draw*bar of the 
coal car and held it up had beçome unbolted at one end, the nut be- 
ing missing, and the draw-bar was thus allowed to drop far enough 
belûw its proper position to miss the draw-bar pf the forward car and 
pasB under it. There was some évidence tending to show that the 
"dead-wood," which is a block bolted on the end of the car, above the 
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draw-bar, to assiet in keeping the cars from coming together, was im- 
perf eot, it being worn away as much as a f ew inches. If the coal car 
had not been out of repair the draw-bars would bave met or bumped 
instead of passing, and the coupling would bave been made witbout 
injury to the petitioner. - 

This coal car, which belonged to the company and had been in use 
for nine years, was, it appears from the évidence, brought from 
Washington, Indiana, loaded with coal, the evening or the night be- 
fore the accident. The car inspecter at Washington testihed that he 
had inspected ail cars on leaving that place the day before the acci- 
dent, and none of them, so far as he observed, were out of repair. And 
three of the four car iaspectors at Seymour testified that they had 
inspected ail trains passing there from the west the same day and 
the night of that day, two performing the labor together during the 
day, and the third alone at night, and that the cars ail seemed to be 
in proper condition. 

There were no car inspectors at North Vernon at this time, but 
one appears to hâve been appointed for that place some months 
later. This appointment was made, however, it is claimed for the 
receiver, on account of the great increase of business at this point 
after the accident. There is no évidence that the coal car, or any 
other cars, were inspected at North Vernon. The petitioner testified 
that he did not notice the condition of the coal car until he ran in 
and took hold of the link to make the coupling, and that he did not 
discover bis péril until it was too late to esoape. He was eaught 
between the ends of the cars when they came together, and seriously 
injured in bis right side and chest. The physician who was called 
in after the accident, and who treated the petitioner for some time 
afterwards, testified that he found a dépression of at least two inchea 
on the right side, the ribs from the fifth down, on that side, being^ 
forced in that far; that he did not succeed by manipulation and 
bandaging in entirely removing this dépression ; that the right lung^ 
and the membrane surrounding it were seriously injured; that som& 
months after the accident he thought, on examination, that he found 
an accumnlation of pus in the lower part of the right lung, corre- 
fiponding to the place of injury, and tubercular deposits in the top 
of this lung; that the petitioner was not able to work, and the chances 
werè that he ne ver would be. 

During the year prior to the accident the petitioner had an attack 
of lung fever, from which he seemed to recover, and again went ta 
work. He was a man of average health and strength, and there wa» 
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no évidence that he inherited any tendency to lung diaease. Nine or 
ten weeks after receiving the injury he undertook to résume work on 
the road, but owing to his feeble condition he was compelled to rest 
at fréquent intervais, sometimes for a week or longer. At the time 
his testimouy was taken, which was two years or more after the acci- 
dent, he was unable to work. It is not.denied that his injuries were 
serious, very painf ul, and, perhaps, permanent. 

It is urged for the receivér that the testimpny failed to show want 
of proper care on his part, or that of his managing agents; that if any 
carelessness was shown it was the carelessness of the car inspectors, 
who should hâve discovered the damaged condition of the car before 
the accident, and ordered it into the shops for repairs; that the peti- 
tioner was compensated by his wages for his services, and ail riska 
incident to his employment, including the carelessness of the car in- 
spectors, who were his fellow-servants; and, finally, that the petitioner, 
by his own négligence, contributed to his injury by runuing inbetween 
the cars to make the coupling without using his eyes and disoovering 
in time the dangerous condition of the coal car. 

It is 100 miles from Washington» where the coal car was loaded, 
to North Vernon, and from Seymour to the same place the distance 
is only 15 miles. 

It is not denied that the coal car was out of repair and unfit for use 
at the time of the accident, and in view of its then condition it is 
probable that the defects already described existed when the car 
passed Seymour, and even when it was loaded at Washington. Thèse 
defects, when tue car was detached, were plainly visible on examina- 
tion, but when it was eoupled up in a train and the draw-har thus 
somewhat held in position, they were more liable to escape observa- 
tion. But whatever the condition of this car may hâve been at Wash- 
ington and Seymour, trains were made up at North Vernon, where 
the defective car was switched off on a side track to go south over the 
Louisville branch, and if proper care had been used at this point its 
damaged condition would hâve been discovered, and it would hâve 
been condemaed for repairs instead of having been ordered into the 
train as it was. 

It is not the law in the fédéral courts, nor is it believed to be the 
law in ail of the state courts, that the master is relieved from respon- 
sibility in ail cases in which a servant is injured by the négli- 
gence of a fellow-servant. The master's immunity is limited to cases 
where the servants are engagedin the same common employment; 
that is to say, in the same dep^irtment of duty, Such immunity does 
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not extend to cases where the servants are engaged in departments 
essentially foreign to each other. A servant cannot be held to hâve 
contemplated, in the adjustment of bis wages, those dangers which 
arise from the oarelessness of fellow-servants, veithout any référence 
whatever to the nature of their employment or duties. Hough v. 
Texas, etc., R. Co. 100 U. S. 213; Indianapolis, etc., B. Co, v. Mor- 
ganstein, 15 Chi. Leg. News. But, without further discussion of the 
question of the master's immunity, I prefer torest the décision on 
other ground. 

It is bis duty to furnish bis employés with proper machinery or 
instrumentalities for their use in the work assigned them, and to see 
to it tbat tbe same are kept in a reasonably-safe condition, or in 
reasonable repair. He may intrust tbis duty to others, but he cannot 
by so doing escape the responsibility for its négligent non-perform- 
ance. The aots of bis agents in this regard are hia acts; their nég- 
ligence is bis négligence, This rule applies to individuals, and there 
is no good reason for exempting railroad and other corporations from 
its opération. It is true that corporations can act only by their 
agents, but tbat is no reason for not holding them to the same per- 
sonal responsibility as natural persons. Conduct which amounts to 
Personal négligence as against an individual sbould and does amount 
to tbe same thing against a corporation acting by its proper officers or 
agents. Eailroad oompanies are bound to use due care in seeing that 
their cars and other rolling stock are maintained in a reasonably-safe 
condition; and when an employé, — a brakeman, for instance, — in the 
proper diacharge of bis duty, is injured from a failure on the part of 
the Company to perform tbis personal duty, it is liable. Hough v. 
Texas, etc., R. Co. supra; Railroad Co. v. Fort, 17 Wall. 557; DU- 
lon V. Union Pac.B. Co. 3 Dill. 319; Ford y. Railroad Go. 110 Mass. 
241; Gibson v. Pac. R. Co. 46 Mo. 163. 

The master is bound to protect tbe servant, not against ail risks, 
but against risks which oould be avoided by tbe exercise of reason- 
able care on the part of the master. Tbe brakeman's employment 
exposes him to constant péril under tbe most favorable conditions. 
He is expected and required to act with dispatch in coupling and 
uncoupling cars, and wben he is negligently required by the proper 
ofi&cers or agents to bandle cars out of repair, unfit for use and dan- 
gerous, and in doing so is injured, perhaps for life, without fault on 
bis part, be sbould, in justice, bave a remedy against his employer. 
This road and ail its possessions were in the bands of a receiver, 
wbo was operatiug it at the time of the accident. He, of course, sus- 
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tained lo the petitioner the relation of master, and the neglect of his 
proper agent or agents to condetnn the coal car and keep it oùt of 
use until repaired was his neglect, for which he is liable. 

It does net appear from the évidence that the petitioner knew the 
coal car was out of repair when he ran in, as he was acoustomed-to 
do, and as brakemen usually do, to make the coupling, or that, with- 
out stopping and looking before running in, he might hâve seen that 
it was unfit for use. He testified that he disoovered for the first time 
when he was between the cars, and when it was too late to escape, 
that the draw-bars would not meet. Knowing that promptness in 
the discharge of his duties not only recommended him to his em- 
ployer, but that it was required of him, the petitioner had a right to 
assume, without inspection, as he no doubt did, that the cars he was 
required to couple were in a proper state of repair for handling. It 
cannot her said from the évidence that the petitioner acted recklessly, 
or that he failed to use due care for his own préservation, and thua 
contributed to the injury. He earned $45 a month at his business 
before the accident; he is now 31 years old, and he seems to bave 
been industrious. His injuries were such that he is not expected to 
recover. It is fair to assume that he will never be able to perf orm 
active labor, 

I allow him damages in the sum of $4,000, including medicines, 
n^ipdical and board 1)ills, and expenses of nursing. 

See McMahon v. Henning, 3 Fbd. Ebp. 353 ; Ross v. Chicago, M. & 8t. P. 
R. Co. 8 Fed. Rep. 544; Qravelle v.Minneapolis (& 8t. L. R, Co. 11 Fed. Réf. 
569; Miller v. Union Poe. R. Co. 12 Fed. Eep. 600; Dunmead v. Amer. M.<& 
8. Co. 12 Fed. Rrp. 847. 



Blythb v. Lunins. 

{Oircuit Court, D. Oàlifornia. March 13, 1882.) 

Taxes — Ok SECUKiTrBs — DnTT of Chbditor to Pat. 

Under the constitution and statutes of the state of Californîa it is the duty 
of the mortgagee to pay the tax assessed upon the value of the security held by 
him, and if he accepts the full amount due him upon the mortgage he cannot 
afterwarda repudiate ail liability for such tas, but must diacharge the moftgaga 
and ail liens incident thereto, including the lien for taxes. 

Demurrer to the Complaint. 
McAllister é Bergin, for plaintiff. 
Sidney V. Smith, Jr., for défendant. 
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Sawteb, C. J. The constitution provides as foUows : 

"A mortgage, deed of trust, contract, or other obligation by wWch a debt 
is seenred, shall, for the purposes of assessment and taxation, be deemed and 
treated as an interest in the property afEected thereby. Except as to railroad 
and other quasi public corporations, in case of debts so secured, the value of 
the property affected by such mortaage, deed of trust, contract, or obligation, 
less the value of such seourity, shall be assessed and taxed to the owner of the 
property, and the value of such security shall be assessed and taxed to the 
owner thereof, in the county, citj, or district in which the property afEected 
thereby is situate. The toeoes so levîed shall be a lien upon the property and 
seourity, and may be paid by either party to such security. If paid by the 
owner. of the security. the tax so levied upon the property affected thereby shall 
become a part of the debt so secured; if the owner of the property shall pay 
the tax so levied on such security, it shall constitute a payment thereon, and, to 
the extent of su^h payment, afull discharge thereof: provided, that if any se- 
curity or indebtedness shall be paid by any such debtor or debtors after assess- 
ment and before the tax levy, the amount of such levy may likewise be re- 
tained by such debtor or debtors, and shall be computed according to the tax 
levy for the preceding year." Const. Cal. art. 13, § 4. 

Under this provision of the constitution it was the duty of défend- 
ant to pay this tax. He was the party, and the only party, person- 
ally liable. It was his debt, and not the debt of plaintiff. The tax, 
hbwever, is made a lien upon complainant's property as a means of 
securing its payment to the state. As it is a lien upon the land, the 
statute and constitution gives the mortgagor the j^ght to pay the tax, 
as a means of relièving his land — a ineans of securing a speedy dis- 
charge of the lien — and allows him to deduct the amount so paid 
from the amount of his debt secured by the mortgage. But it is in- 
sisted that the right under the constitution is strictissimi juris; and 
that as the constitution only provides that, "if the owner of the prop- 
erty shall pay the tax so levied on such security, it shall constitute a 
payment thereon, and to the extent of such payment a full discharge 
thereof," he must pay the tax before he pays the debt, and, on the 
subséquent payment of the debt, deduct the amount before paid for 
taxes therefrom, but cannot pay the whole debt to a creditor who de- 
manda the whole, and répudiâtes any liability on his part to pay any 
part of the tax, and afterwards, when compelled to pay the tax in 
order to relieve the property from the lien, in addition to the whole 
debt, recover the amount from the party whose debt it is ; that a pay- 
ment under such eircumstances is a voluntary payment of another's 
debt, which créâtes no liability. To adopt this view would be not 
only to regard the right as strictissimi juiis, but also, in construing the 
constitution, to "stick in bark." Qui hceret in litera, hœret in cortice. 
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It can make no différence to the creditor whether the tax is 
paid first to the state and dedueted from the debt, or the whole debt 
first paid to the creditor on his demand, and then refunded to the 
debtor, who is afterwarda compelled to pay the tax to relieve hia 
property from the lien ; while for the debtor to first pay the tax to 
the state, and then enter into a légal controversy with a creditor who 
répudiâtes any liability, and the payment on his behalf, and refuses 
to reçoive the balance or discharge the lien, might greatly .embarrasa 
the debtor in the use or disposition of his property during the litiga- 
tion, which may be protracted. When the mortgagor has paid to the 
inortgagee at maturity ail the money which his contract requires, he 
is entitled to hâve the mortgaged property completely released from 
ail liens and charges arising out of and incident to the mortgage; 
and he is entitled to hâve an immédiate release from ail such liens, 
in order that he may hâve the free and unobstructed use of his prop- 
erty. He has f ally discharged ail his liability to the mortgagee under 
the contract and the law, and he is entitled to hâve an immédiate 
satisfaction and discharge of ail liens and charges growing out of and 
incident to that contract, which the other party is rèquired to give. 
The mortgagee, after receiving fuU satisfaction, cannot, for his own 
convenience, continue his lien for any portion of the demand against 
the consent of the mortgagor. It is true that, as security for the pay- 
ment of the tax, he may require the mortgagor either to pay the tax 
himself, or to pay to him the amount, before releasing the mortgage. 
The right given to the mortgagor to pay the tax instead of paying the 
amouut to the mortgagee is intended as a benefit to the mortgagof , 
and for his own protection, and not for the benefit or protection of 
the mortgagee. To adopt the construction insisted upon by the de- 
fendant would be to reverse this principle, and require him in many 
instances to stop and litigate .his rights in advance, at the great haz- 
ard of losing his property by reason of his inability to make it avail- 
able during the litigation. No such hazard was contemplated by the 
provisions of the constitution in question. In this case the mortga- 
gee repudiated ail liability to pay the tax, or any portion of it, levied 
on bis secured loan ; although the contract itself , as well as the con- 
stitution and law, so rèquired. He aocepted the full amount due 
him upon the contract by taking the money deposited for him under 
protest. It therefore becomes his duty to discharge the mortgage 
and ail other liens incident to the contract. He had received the 
money from the mortgagor with which to pay the tax. As he de- 
clined to pay it, and the mortgagor was unable to use his property 
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by reason of the lieu, which the mortgagee was bound to discharge, 
his payment was in invitum, and under coercion, or quasi légal duress, 
wrongfuUy imposed by the mortgagee, and in my judgment he is en- 
titied to recover the amount eo paid, with interest from the date of 
payment. 

There is no impairing of the obligation of a contract in this case 
by thèse constitutional provisions. The new constitution had been 
adopted at the date of the mortgage, although but partially in force 
at the time. But, doubtless, the contract was made in anticipation 
of its going into effect, as it provided in express terms that the mort- 
gagor should not pay the money in question, and by implication that 
the mortgagee should. The mortgagee was therefore bound to pay 
the tax under the contract, as well as under the constitution and stat- 
utes. 

Let the demurrer be overruled, with leave to answer in the usual 
lime and on the usual terms. 



United States v. Brooklyn City & Newtown E. E.* 

{Circuit Court, E. D. Nem York. November 13, 1882.) 

1. Intbknal Kevenub — Failurb to Make RETUiiNS OF Interest — Penalty.' 

Where an action was brought agaiast a corporation under section 120 of the 
act of JuneSO, 1864, as amended by the act of July 14, 1870, (16 St. p. 260, } 15.) 
to recover penalties for failure to make retum of interest and pay the tax on a 
bond of the défendant, hdd, that only one penalty is recoverable for ail fail- 
ures to make the required returns prior to the commencement of the action to 
recover penalties for such failure. 

2. Samb— Failueb TO Pat Tax on Eabnings. 

The same rule applies to penalties for failure to pay the tax on earnings and 
profits. 

3. Same— Plbadings. 

To constitute a cause of action under section 120, the complaint is sufflcient 
if it aver either a dividend declared, or the earning of profits, which instead of 
being divided hâve gone to increase the surplus fund of the corporation. 

A. W. Tenney, for plaintiff. 

Alexander â Green, for défendant. 

Bbnedict, D. J. The décision of the questions raised by the de- 
murrer in this action has been delayed by reason of the suggestion 
that a décision of the principal points involved, by the suprême court 

«Reported by R D. & Wyllys Benedict. 
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of the United States, was about to be made. No such décision bas 
yet been made, and as a détermination of this case is now desired, I 
proceed to dispose of the demurrer, The amended complaint sets 
forth six separate causes of action. The first three causes of action 
are eaoh a neglect to make return of interest and pay the tax on the 
interest due on a certain bond of the défendant. The first cause of 
action is the neglect and failure to make such return of the interest 
and pay the tax for the period from April to October, 1868. The 
second cause of action is a like failure for the period from October, 
1868, to April, 1869 ; and the third cause of action is a like failure 
from April, 1869, to October, 1869. Thèse counts are ail founded upon 
section 120 of the aet of June 30, 1864, as amended by the act of 
July 14, 1870, (16 St. at Large, p. 260, § 15,) and the only question 
raised in respect to them is whether the statute permits a separate 
penalty to be recovered for every failure to make return and pay the 
tax described, or -whether the recovery must be limited to a single 
penalty for ail failures prier to the commencement of the action. 
The language of the section upon which thèse counts are framed is the 
same in légal effect as that employed in section 122, which latter sec- 
tion was considered by Blatohford, J., in U. S, v. N. Y. Guaranty 
é Indemnity Co. 8 Ben. 269, where it was held that the recovery 
must be limited to a single penalty for ail failures prier to the com- 
mencement of the action. That ruling will be followed in this case, 
and accordingly it is held that upon the facts stated in the first three 
causes of action set forth in the complaint a single penalty and no 
more can be recovered. 

The second three causes of action are alike, and consist of a neg- 
lect to make return and pay the tax on earnings and profits. In 
regard to thèse causes of action the ruling will be the same as that 
made in respect to the first three counts. Upon the faots stated in 
thèse counts no more than one penalty can be recovered. 

An additional point is made in regard to the last three counts that 
the facts stated are insufÊcient to warrant any recovery. This objec- 
tion is not well taken. To constitute a cause of action under this 
section the complaint is sufficient if it aver either a dividend declared 
or the earnitig of profits, which, instead of being divided, hâve gone 
to increase the surplus fund of the corporation. The complaint may, 
as I think, be considered to be sufficient within this rule. 

Judgment for défendant on demurrer, with leave to amend. 
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Simpson. and others v. Sohbll. 

{Circuit Court, 8. JD. New York. November 17, 1882.) 

Recovebt of Ddties Paid bt Third Parties. 

Where merchandise is witlidrawn upon the written authorization of the im- 
porter, by third parties who pa3' the duties thereon, in an action by tlie importer 
against the coUector of the port to recover duties illegally exacted, the duties 
thus paid may be recovered upon the assumption that they were paid in behAlf 
of the importer. 

A. W. Oriswold, for plaintiff. 

S. L. Woodford, for défendant. 

Wallace, C. J. The plaintiffs, upon the importation of merchandise, 
entered the same for warehouse and esecuted the usual bond. The 
merchandise was withdrawn upon the written authorization of the 
plaintiffs by third persons, the latter paying the duties. In a suit 
against the défendant as collecter of the port, to recover duties ille- 
gally exacted, the référée allowed the plaintiffs the duties whioh were 
paid by the persons who withdrew the merchandise. Exceptions to 
the rulings of the référée having been filed, the question now is 
whether the plaintiffs can recover the duties thus paid. 

The theory of the plaintiffs, which was adopted by the référée, Î8 
that the persons who withdrew the merchandise under the authoriza- 
tion of the plaintiffs were the plaintiffs' agents, and therefore the duties 
paid by them were in law paid by the plaintiffs. That the persons 
who were thus authorized to withdraw the merchandise were the 
agents of the plaintiffs, so far as to make the plaintiffs responsible for 
the act of withdrawal and any liabilities springing therefrom, to the 
Bame extent as though the plaintiffs had acted in person, is un- 
doubtedly true ; but it does not f oUow that the relation of principal 
and agent existed as between themselves. If the duties were paid 
for the plaintiffs, or if by the agreement between the parties the pay- 
ment, though not made with their moneys, would ultimately fall upon 
the plaintiffs, then they would be regarded as the principals. 

But the question hère is simply as to the burden of proof. The 
case was argued as though the persons who withdrew the goods had 
purchased them from the plaintiffs and had agreed to pay the duties 
themselves ; but the case does not disclose any évidence or offer to 
prove such a state of facts. As the plaintiffs were the owners of the 
merchandise, and the parties primarily responsible for the payment 
of the duties, it is a reasonable presumption of fact that the persons 
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who were authorized by thém to -withdraw the goods and pay the 
duties wbiich were required to be paid upon withdrawal, were acting 
in their behalf in the whole transaction. The case is quite similar to 
Greenleaf v. Schell, 6 Blatchf . 22T, where the verdict, the référence to 
ascertain the amount due, and the question raised before the referea 
were substantially the same as hère. ^ 

The exceptions are overruled; 



In re Mead, Bankrupt. 
{District Court, S. V. New Fork. November 21, 1882.) 

1. BaIÎKRUPTOT— EjCPnNSBMBNT OF DiSPROVBD Claiu. 

Where, upon a long re-exainination of a, creditor's proof of debt, the daim, 
as made, is disproved in form and substance, it sliould be expunged. 

2. Same— Joint Tbanbactionb— Filing New Proofs. 

Where a large daim was proved upon six notes, alleged to hâve been given 
for loans of money and accumulated intereat thereon, and on re-examination 
it appeared that none of the notes were given on a loan at intereat, but that ail 
the advances of money were made for the purposes of continuons spéculation 
in city lots through many years upon joint account between the oreditor and 
the banlîrupt, and under his management ; that large lossea had eventually 
arîsen, apparently sufflcient to cover ail the creditor's daims, and that no final 
account as to the resuit of ail the joint transactions had ever been had; hetd, 
that the notes were not intended as unconditional promises of payment, but 
were subject to the final resuit of the joint transactions, and that the proof of 
- them as absolute debts on loans at intereat should be expunged, with liberty to 
the creditor to file new proof on the resuit of the joint transactions, if anything 
should be claimed to be due thereon, on payment of costs, and on fllingastate- 
ment in détail of the account on which the claim should be made. 

Nelson Smith and G. A . Hart, for contestants. 

Edward G. Black, for claimant. 

Bkown, D. J. The contesting creditor in this prooeeding seeks to 
expunge a proof of debt made by the claimant James G. Mead, a 
cousin of the bankrupt, upon five promissory notes of the latter, dated 
in 1873, 1874, and 1875, to the amount of $34,350. The adjudica- 
tion of bankruptcy was made on June 29, 1878, in involuntary pro- 
ceedings, upon the pétition of six creditors, including the claimant, 
at the instance and request of the bankrupt or his attorneys. The 
regular business of the bankrupt was that of a plumber, but he had 
been largely engaged in spéculation in city lots during 15 or 20 years 
prior to the adjudication; and in the year 1875, or prioï thereto, he 
had become insolvent through the great dépréciation iu the value of 
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real estate during the few years previous. The claimant, in his orig- 
inal proof of debt, states that the notes were given for money "loaned 
and advanced by him to the bankrupt at or about the dates of the 
several notes," etc. By an additional affidavit which bas been ad- 
mitted as an amended statement of the considération of the notes, 
they are alleged to bave been given "for moneys loaned and advanced 
by the claimant to the bankrupt at or about the dates of said notes 
and of other notes surrendered, and the notes now proven or given, 
and interest on sums which had been loaned prior to the giving and 
receipt of said notes." 

Though the grammatical construction of the amended statement 
may be dubious, the meaning is plain that the sole foundation of 
the claim is a simple loan of moneys to the bankrupt at various 
times, with the accumulations of interest thereon; and the notes are 
presented as unconditional obligations of the bankrupt to pay the 
amounts stated in them, as they import upon their face. 

The examination of this daim, under section 6081 of the Eevised 
Statutes, upon which a large mass of évidence bas been taken, discloses 
transactions between the claimant and the bankrupt running back, 
perhaps, to 1860. But no books of account recording any of thèse 
transactions are produeed, nor any vouehers in support of a single 
one of the alleged original loans. The claimant, moreover, was un- 
able on his examination to specify the date or amount of any one of 
ail his alleged advances of money; but he estimated that the total 
amount advanced by him to the bankrupt was from $10,000 to 
$12,000, the rest of the claim being profits. 

Thèse advances are repeatedly spoken of in the testimony as loans 
upon interest. But the examination shows by a great prépondérance 
of testimony, both of the claimant and of the bankrupt, that ail the 
moneys advanced by the claimant were advanced for the purposes of 
continuous spéculations in city lots, on the joint account of the 
claimant and the bankrupt, and of others who might advance him 
money for the same purposes; the purchases and sales to be made 
by or under the management of the bankrupt, and the profits to be 
divided, pro rata, aocording to the money of each employed in the pur- 
chases. Up to about 1872 thèse spéculations seem to bave been largoly 
profitable. Many such purchases and sales on joint account were made 
and large profits thereon were reported by the bankrupt to the claim- 
ant. No aceounting in détail was ever had between the parties as 
to any of the purchases and sales. The claimant took, without ques- 
tion, such statementa of the results as the bankrupt from time to 
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time made to bîm. On Januarj 1, 187o, the claimant'B interest in 
tbe joint opérations had amounted, according to an entry made by 
the bankrupt in bis pocket diary of tbat date, "in an aocounting witb 
James G. Mead," to "$18,970 in cash due him, not invested, and 
$21,380 investedinto lots." , 

Tbe claimant testiûed explioitly tbat none of the moneys advanced, 
or of the profits thereon from time to time, were ever withdrawn by 
him ; but tbat, as often as any lots were sold, both the principal in- 
vested in them and bis share of tbe profits were left in the hands of 
tbe bankrupt for further similar spéculative purchases, and tbat the 
bankrupt had f ull autbority from him to employ ail such moneys 
and profits in tbat way, and tbat tbis understanding between them 
continued down to the last. ' 

From eome portions of the testimony it would appear that notes 
were sometimes given on tbe original advance of the money; from 
otaer portions that notes would be taken when profits were ascer- 
tained or declared upon some sale of lots, tbe former notes being 
Burrendered and new ones substituted, inoluding the profits. But 
from the explicit testimony of the claimant that it was the under- 
standing tbat ail such advances and profits remained in the bank- 
rupt's hands for further spéculation on joint account down to the 
last, and from the f act that they were so used or beld by the bank- 
rupt, it is manjfest that such notes could not bave been either given 
or received, or intended by either party, as unconditional obligations 
to pay tbe sums named in them. They were necessarily subject to 
tbe resuit of tbe spéculations in whicb the parties were jointly en. 
gaged, and they were probably designed as no more than mémoran- 
dums or vouchers of the estimated amount in round numbers (for 
they do not accord in dates or in amounts witb any of the entries in 
the bankrupt's private dairy) of the contributions of the claimant, 
from time to time, to the joint opérations in charge of the bankrupt. 
Upon notes given for such a purpose, or on such an understanding, 
the facts being proved or admitted, no judgment could be recovered 
while the joint transactions remained open and unsettled, as in this 
case. - 

The basis of tbe clalm, as stated both in the original and in tbe 
amended proof of debt, is therefore shown to be erroneous. Tbe 
notes do not represent any loan of money upon interest; nor was 
there ever any unconditional obligation of tbe bankrupt to pay the 
amount of the notes, as they import on their face, or any part of 
V. 14.no. 5— 19 
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tlieœ. ,A'loan:on,înter€!8t, ^itb a further. stipulation for a Bhare of 
any, profits. wlpQti the bankrupt might make by theuseofthemoneya 
on àis own aocount, would haye been usurious. But it is very clear, 
,uponaUtbe. évidence, that theçs were jiot such loans at ail. The 
moneys advanced remained in the bankrupt's hands, the proper 
Eàoneys of theplftiniant, for use in spéculation on joint account; the 
claimant's share of the profits, when collected, were the claimant'a 
proper : fuuds ; and, bioth were Bubject to déduction for his share of 
any losses that might arise, and at: the close of; ail the transactions 
enjoint aeoount,, any moneys in the bankrupt's hands and anyclaim 
against him for previous receipt of such moneys, were subject to be 
offset by whatevet losses in any of the. joint transactions were justly 
apportionable to the claimant's share. 

At the date of th« "aecounting" above referred to, viz., January 1, 
18Î5, 11 lots, purchased about 1872, in whioh $21,380 of the claim,- 
ant's funds are saidto: hâve .been invested, were still unsold. They 
had greatly depreciated in value since the purchase, and large loss 
upon them beypnd the money invested in the purchase, was then 
obvious. .They were shortly afterwards, during the year 1875, dis- 
posed of, çither at private sale or by foreclosure, and at such a loss 
upon the claimant's share therein as would appear, from the évi- 
dence put in by the contestant, to exceed the amount of the notes 
proved and the entire crédit given to the claimant by the bankrupt 
in his entry of January 1, 1875. 

The claimant's share of the loss. in thèse lots would be an offset 
eyen against any claim upon tbè- bankrupt on loans independent of 
the joint transactions; and this offset, as I hâve said, seems, from 
the évidence, to be equal to the entire claim presented, unless the 
claimant's share in the 11 lots referred to was subsequently mate- 
rially diminished, It is contended by the claimant that it was so 
diminished in January and February, 1875, to the extent of $13,000, 
upon an agreement to that effect made in January and February, 
1875, at the time when the notes of $6,000 and $8,000 were given, 
and that thèse two notes were given as absolute obligations. But 
I am not satisfied from the évidence that any such change in the rel- 
ative, obligations of the parties, or any such réduction in the claim- 
ant's s.hare of tlje losses justly chargeable against him, is made out, 
either in law pr upon the facts. , 

As above stated, in January and February, 1875, when the agree- 
ment for the partial withdrawal of the claimant's interest in the lot? 
is alleged to hâve been made, large losses beyond the money jnvested 
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in'tbë lots theii^held on -joint accotint haâ obviously beèn încûrfed. 
The claimànt had then no interest im them, of any peouniary value, 
which he could convey or transfer to the bankrupt, but orily. a large 
loss which he was légally bou'nd to sharewith him prorata. Accord- 
ingly, no transfer or salé of hisintôrest to the bankrupt i's Bï>bkën of 
in the testimofiy; but only a withdrawal of se much from the lotâ. 
But, in fact, thé olaimaùt then had no moneys in those lots whieh 
could be withdravm; ail that had been invested in them oh his ac- 
cOunt had been plainly lost, and far more; and I cannot doùbt that 
both parties khew this fact. Upon the téstimony, the noté oî $8,000 
appears to be nothing but a voluntary concesêion to the «laimânt's 
complaints,^ without any légal dômand upon the bankrupt for any 
valuable interest in the lots. Any new agreement, however, whereby' 
the bankrupt's share of thé losses already incùrred tvas to be înate- 
rially increaaed, could only be sustained upon 6ome Bufficieht legàl 
considération. ' . : 

The only considération alleged is in connection with the note of 
February, 18T5, and the alleged "withdrawal" of $5,000 at that time, 
viz., in the advance of $1,000, by the claimànt to the bankrupt, to 
enablo him to rescind a contract of sale of his bouse on Fifty-third 
street, and to payback the cash received on the contract of sale; and 
the bankrupt testiâes that the giving of the note of February, 1875, 
and the "withdrawal," were "on the same day" as the advance of thé 
$1,000, "or on the next day." But the téstimony subsequently taken' 
shows incontestably that thiè repayment was in September, 1874, 
Bome four or five months before the time of the alleged partial with- 
drawal of the claimant's interest in the lots, and before thé giving of 
either of the two notes referréd to; so that if the partial "withdrawal" 
of the claimant's interest was in January and February, 1875, as 
alleged, it was without any proved légal considération; nor can it 
be supposed that the bankrupt would be willing to assume a greatly- 
incréased share of the loss without any considération whatever. But 
if he were willing^ a mère promise to do so, and a note given for no 
other considération, would not be legally binding. 

On the other hand, if the time of the "withdrawal" be supposed to 
bave been erroneously stated as in January and February, 1875, in- 
stead of September, 1874, then the évidence fails to connect the 
notes of January and February, 1875, with any suoh withdrawal four 
or âve montbs ptevious ; aifd the bankrupt's entry on January 1, 
1875, of the reisuit of "the àccountihg w*^ith James C. Mead" on that 
date, must be held to include and to allow for ahy such "withdrawal" 
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or change of intereet made in the September prévious; and the 
claimaut's sbare of the loases would then remain undiminished, as 
shown by the contestant. 

Moreover, the testimony in relation to the alleged "withdrawal" 
refers only to an interest in the particular lots then unsold, and does 
not show any change whatever in the Conditions or purposesfor which 
the money deemed withdrawn from the lots was still left in charge of 
the baukrupt. The claimant says expressly that the same arrange- 
ment continued down to the last; so that the notes of January 
and February, 1875, if given on the withdrawal, as claimed, would 
not differ in character from the previoua ones, but would be legally 
subject to the resuit of the ûnal accounting as to ail the joint trans- 
actions. 

Holding upon the évidence, therefore, that none of the notes in 
question were given upon any loan of money on interest, or intended 
as absolute or unconditional promises to pay the amounte mentioned 
in them, but that they were at most merely vouchers for the esti- 
mated amount of the claimant's moneys in charge of the baukrupt 
for the purposes of spéculation in lots on joint account, and there- 
fore at ail times subject to the final resuit of ail the joint transac- 
tions ; that this original understanding of the parties continued un- 
changed "down to the last;" and that large losses ultimately arose in 
the joint transactions, a part of which is ohargeable against the 
claimant, and no final account in relation thereto having ever been 
had between the bankrupt and the claimant, — I must hold that the 
proof of debt as filed is not made out, either in form or in substance, 
and that it must therefore be expunged. Whether anything is owing 
to the claimant, either upon the notes, or for bis advances and profits, 
dépends wholly upon the resuit of the final purchases and sales on 
joint account; and this bas never been ascertained, either by any at- 
tempted settlement between the parties, or by any accounting in court. 
The évidence given in this proceeding by the contestant in relation 
thereto was incidental only, and not upon a direct issue on that sub- 
ject. 

Altbougb the évidence, therefore, shows losses sufficient to cover 
ail the claimant's demands, it should not, I think, be held to pre- 
clude further examination on that subject, if on a just accounting as 
to ail the joint transactions, anything is claimed to be due. 

An order should, therefore, be entered expunging the proof of debt 
as made, but without préjudice to the claimant, or bis représenta- 
tive, filing new proof of debt for any balance claimed upon joint 
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transactions in rdal estate, or opon an account stated as the resull 
of ail their joint dealings; but such new proof should not be allowed 
except upon payment by the claimant of the costs already incurred 
in this proceeding, nor except upon a statement in détail of the ac- 
count of the joint transactions since the last actual settlement be- 
tween the parties, upon which any balance may be claimed ; and in 
any proceedings for the re-examination of such new proof of debt, if 
made, the testimony already taken, or any part thereof, may be used 
by either party. 



DuMONT and others v. Fry, Trustée, etc., and others. 
{Circuit Vouri, S. J). New York. November, 1882.) 

1. BANKRDPTCT— SlJKBTY GUARAUTYING ANY UnpAID BaLAKCB— ApPHOPRIATIOH 

OF DrVTDEND. 

C. & Son hypothecated certain bonds to 3. & Sons apon agreement that the 
bonds to the extent of $100,000 should be held by the latter as a continuing secur- 
rity for any overdraft or unpaid balance that might arise upon the account of the 
New Orléans National Banlcing Association with 8. & Sons. The New Orléans 
National Banking Association and 8. & Sons having gone into bankruptcy, the 
claim of 8. & Sons against said association, amounting to $195,315.13, was proved, 
and a dividend of 55 per cent, thereon paid to their trustée. Jleld, that the 
whole of this dividend should be applied to discharge the unsecured portion of 
the claim of S. & Sons against the banking association, and not ratably upon 
that part secured by the collaterals as well as upon that part unsecured. 

2. SaMB— GUARANTY OF PaBT OF DebT. 

Where a surety guaranties a limited part of a debt and not the unpaid bal- 
ance of a debt, with a limitation as to the amount of the liability in case of in- 
solvency, whatever is paid as a dividend arising from that part of the debt must 
be applied to discharge that portion; but when the guaranty contemplâtes the 
protection of the creditor against any ultimate balance that may arise upon the 
dealings between the debtor and the creditor, this rule does not apply. 

E. A. Hutchins, for complainants. 

Platt <jÉ Bowers and Man dt Parsom, for défendants. 

Wallaoe, g. J. The question now raised upon the settlement of 
the decree was not suggested at the hearing of the cause or upon the 
briefs of counsel, doubtless upon the assumption that there would be 
no controversy in regard to it, the principal contention being disposed 
of . It was decided that the hypothecation of the collaterals made by 
Cavaroc & Son to Schuchardt & Sons was upon the agreement that 
the bonds, to the extent of $100,000, should be held by the latter as 
a continuing security for any overdraft or unpaid balance that might 
arise upon the account of the New Orléans National Banking Associa- 
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tîoii with Seliuchkrdt (fe Sons. The bonds were lield by Seliueliardb 
& Sons pursuant to the terma of the hypothecation until the suspen- 
sion of the banking association, whéii thelatter went into liquidation. 
As was subsequently ascertained, the unpaid balance of the account 
due from thé banking association to Schuchardt & Sons was the sum 
(adding interest) of $195,315.63. The comptroUer of the currency, 
pursuant td the provisions of the lawsof congress respecting national 
banking associations, prçceeded to appoint a reeeiver of the New 
Orléans National Banking Association, and to wind up its affairs. 
By section 5236, Eev. St., the comptroller is required to make a ratable 
dividend of the moneys arising from the assets of such associations 
upon ail claims proved to his satisfaction. Fry, as trustée in bank- 
ruptcy of Schuchardt & Sons, proved their debt of $195,315.63 
against the banking association to the satisfaction of the comptroller. 
The comptroller thereafter declared a dividend of 55 per cent, to the 
creditors of the banking association, and paid Fry such a dividend upon 
the claim prbved by him. The question now is whether Fry can 
apply the whole payment thus received, first, to discharge the un- 
secured portion of the olaim of Schuchardt & Sons against the bank- 
ing association, or whether he must apply it ratably upon that part 
secured by the collaterals as well as upon the part unsecured. 

Obviously this is not the ordinary case when a créditer holding 
two demands against his debtor, one of which is secured and the 
other is not, may exercise his right to àppropriate a paymènt in the 
absence of any application made by the debtor at the time. Nor is 
it the case where, neither party having made application of a volun- 
tary payment, it de volves upon thé court to make the just and équi- 
table appropriation. The payment hère was not made by the debtor, 
and the case, therefore, is not controlled by the rules ordinarily gov- 
erning the appropriation of payments made to creditors by debtors. 
The payment hère was made by the law — the statutès 6î congress which 
vested the comptroller of the currency with authority to distribute the 
assets of the banking association, and which prescribed thé mode of 
distribution. Neither the debtor iiôr the créditer coxild exercise the 
right to détermine the application bf ' the dividends. If the case 
tumed merely upon the law of the appropriation of payment, it would 
not be a doubtful one. Thé geiieral rule is that where the payment 
is' not a voluntary one, but is made under légal proceedings, it is to be 
appi-opriated to ail the demands against the debtor ratably, (Black- 
siôm V. Hill, 10 Pick. 139; Com. Bank v. Cunningham, 24 Pick. 
2T0;) and'it would seem clear thàt as each dollar of the demand 
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earneâits-rataMe proportion of the sumrealizéd froM tb© Assets of 
tke debtor, the sum earned by onô portion of the demand could not 
be credited to the other,' but ■ should be applied ratably upon eaoh 
dollar of the demand, wheth&i?eecured or unseoured. ■ 

But the question hère dépends, not upon the law 6f the appro- 
priation of payments, but upon the effect of the agreement betweèn 
the sureties and the créditera. If Cavaroc & Son had beeome surer 
tiea for $100,000 of any advancethat Schuchardt & Sons ehould make 
to the New Orléans National Banking Association, and the Schu- 
chardts had advanoed $200,000, it "would be plain, upon authority, 
that the dividend earned by the whole advance should be applied 
ratably. , As between the surety and the oreditor that woold be a 
case where the latter held two distinct demands, and a dividend aris- 
ing from oneof them could not be applied to the other -without divert- 
ing it from its propcr fund. But hère the Cavarooa agreed with the 
Sohuchairdts that the latter might advance any sum'they might see 
fit to the New Orléans National Banking Association, and that the 
Cavarocs' bonds, to the extent of $100,000, shouW be seeurity for 
any unpaid balance of the advances. The law can make no appli- 
cation of the payments received on accôunt of the advances contrary 
to the agreemeni between the parties; and,> as it was agréed that the 
Gavarocs should be sureties to the extent of $100,000 for any unpaid 
balance arising between the primary parties, the gênerai doctrines of 
the appropriation of payments cannot be invoked to defcat the agree- 
ment. A careful reading of the English authorities supports this 
conclusion. The resuit is determined by the character of the under- 
taking of the surety in each case. Ex parte Hope, S M.ontvigù, D. & 
D. 720; Midland Banking Go.y\.Chàinbers, S8 Law J. Ch. 4Î8. 

As is held in Ellis v. Emmanuel, 1 h. E. Exch. Div. 157, "it is a 
question of construction on which the court' isto say whether the in- 
tention was to guaranty the whole debt, with a limitation on the lia- 
bility of the surety, or to guaranty a part of the debt only." 

In Hobson v. Bass, 6 L. E. Ch. App. 792, the undertaking of the 
surety > was construed as though it read: "I guaranty the payment 
of ail goods supplied, but my liability is not to be increased by their 
amount exceeding £250." 

In Ex pan-té Rushforth, 10 Ves. Jr. 409, the sanie interprétation, sub- 
stantially,; was placed on the undertaking of the surety. 

In Paley v; Meld, 12 Ves. Jr. 484, the engagement 6î the surety 
recited the intention of the parties to be that- the bankers shoiild not 
be indemnifiedby the surety ior any loBS which they should; sustàin 
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by giving crédit to the principal debtor beyond the sum of £1,500. The 
master of the roils says: "The instrument marks distinctly that the 
8um for which the surety was to be answerable was as against him 
to be considered as the whole amount of the creditor's demand." 
BardweU v. Lydall, 5 Moore & P. 327, is decided on the authority of 
Paley v. Field, but upon the facta cannot be reconciled with it, the 
guaranty being to secure a running balance of account. 

In Raikes v. Todd, S^Adol.jfe E. 846, and in Thornton y. McKewan, 
1 Hem. & M. 525, the guarantee was to hold the plaintiff harmless 
for advancing a specified sum to the debtor from time to time, as he 
might require. 

In Gee v. Pack, 33 Law J. (N. S.) 49, a note was pledged as se- 
curity to repay an advance of £300 "now or hereafter to be made" 
on a banking account with a third person. Cobubn, C. J., holds that 
the "document amounts to a promise to be liable for an advance to 
the extent of £300," and "not a gênerai promise to pay £300 on any 
balance, however arrived at, or that may remain due on a gênerai ad- 
vance to the principal." 

In ail thèse cases an advance was made in excess of the sum guar- 
antied, and upon the debtors beooming insolvent thecreditorreeeived 
a dividend on the whole advance, and it was held that the dividend 
was to be applied ratably on the secured and unsecured portion of 
the whole demand. They ail prooeed upon the distinction that the 
surety had guarantied a limited part of a debt, and not the unpaid 
balance of a debt, with a limitation as to the amount of liability, — a 
distinction which seems subtle, but which resta on the supposed inten- 
tion of the parties. In a guaranty of a limited part of a debt the 
parties to it do not contemplate, as between thernselves, any aug- 
mentation of the debt. Whatever is paid, therefore, as a dividend 
arising from that part of the debt must be applied to diacharge that 
portion. As between the surety and créditer it is as though no other 
debt were held by the creditor against the debtor. 

To apply the same rule when the guaranty contemplâtes the pro- 
tection of the creditor against any ultimate balance that may arise 
upon the dealings between the debtor and creditor, would be to ignore 
the intention of the parties to the guaranty. 

The conclusion is therefore reached that the bonds of the Caveioes, 
having been pledged to secure any unpaid balance arising upon the 
account of the New Orléans National Banking Association to Schu- 
chardt & Sons, it is quite immaterial to the former how, when, or by 
whom part of that balance bas been paid, so long as $100,000 re- 
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mains unpaicl. If, however, the dividends reduce the balance below 
the amount of the pledge, the Bureties are to hâve the benefit of the 
réduction, because upon payment of the debt they woald be subro- 
gated to the creditor's lien upon the bonda. 

See S. G. 12 Fed. Eep. 21; 13 Fed. Rep. 423 



Ingalls V. TiCE. 

{Circuit Court, S. D. New York, May 2, 1882.) 

Patents fob Inventions. 

Where the patentée entered into an agreement whereby he granted to coin- 
plainants the soleriglitto sel] the patented articles within certain specifled ter- 
ritory, it does not grant any part of the légal estate in the patent. The right of 
the patentée, not only to make and use, but to authorize others to make and use, 
the articles within the specified territory, reraains intact. 

F. H. Angier, for plaintiff. 

Kuntëman é Yeaman, for défendant. 

Wallace, g. J- The demurrer must be sustained on the ground 
that the bill does not show the complainants to hâve such an inter- 
est in the patent as is necessary to enable them to maintain suit for 
an infringement. The allégation of the bill in this behalf is that the 
patentée, for a valuable considération, entered into a written agree- 
ment with the complainants "whereby the patentée granted unto said 
complainants the sole and exclusive right to sell said patented arti- 
cles" within certain specified territory. The written agreement is bot 
set forth. Its légal effect cannot be extended by inference beyond the 
fair purport of itsterms as alleged. It does not purport to transfer to the 
complainants the right to manufacture the patented articles in the ter- 
ritory described, or the sole right to use the article in that territory. 
Not being a transfer of an undivided part of a whole patent, or of the 
exclusive right to the whole patent, for a particular territory, it is sim- 
ply a license. Gayler v. WUder, 10 How. 477. It is a grant or per- 
mission for a limited use of the invention within certain territorial 
limits. The complainants did not acquire any part of the légal es- 
tate in the patent. They oould not authorize others to make the 
patented articles. The right of the patentée, not only to make and 
use, but to authorize others to make and use, the articles within the 
specified territory, remains intact. As the patentée is not a party to 
the suit, the complainants cannot maintain their bill. 

Demurrer sustained. 
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>' The AusTBiA. (Two Cases^) 

(District Court, D..OaUfornia. Januaryi 3l, 1882.) - 

1. AdMIRALTY — IlîJURT AT PlBR — iNEViTAELB ACCIDENT. 

Inévitable accident is where a vessel is pursuing a lawful avocatioQ in a law- 
ful manner, using proper précautions against danger, and an accident occurs. 
It is enoug.h tliat the caution exercised should be reasonable under tho circum- 
stances ; such as is usual in similar cases, and wliicli has been found suffloient, 
by long expérience, to answer therend in view— jtlie safety of life and propertj. 
The highest degree of caution tliat can be used is not required. 
iî. Same— Cash Btated.' 

Wherea vesseJ,— madefast to a wharf by a compétent band of stevedores by 
fasts which, thrpugh long expérience, are deemed by them suficient, — through 
the actioii of the winds and waves, breaks her fasténings ârid drifts towards a 
schooner, placing the schooner in suoli imminent péril that in moving to a 
place 6f safety she is capsized and foiinders, it is a case of inerifable accident. 

M. Andros, for libelants. 

W. H. L. Barnes, for claimants. 

HoFPMAN, D. J. On the eighth df Maïch, 1881, the ship Austria 
aîîd the seow-schooner Modoc were lying at a pier on the north side 
of a slip in Oakland Long Wharf, The Modoc arrived at àbout 12 
or 1 o^loot, and made fast to the wharf astem of the Austria — the 
latter bëiiig further* up thé wharf, toWarda its head. At àbout 4 
o'clock p. ir. the Modoc moved further ûp the slip tb a position soutb 
and abreast of the Austria, with the object of getting under her lee, 
as the 'weather had become threatening. She put eut several lines 
to thé wharf forward and astern of the Austria, and attached one to 
the Mter vessel about àmidships. The wind eontinuôd, as night 
eame on,:to increasein violanee, and ait about 8 o'clock the Modoc was 
haiied froin the Austria to let go the line attached to that vessel. Be- 
fore, however, this could be done, the line was cast off by the Aus- 
tria's crew. The Modoc then haùléd off to the south side of the slip 
to a position to the south of and not far from abreast of thé Austria. 

A short time afterwards the schooner was haiied from the Austria 
to get awSy, as the lattér was drifting. She had in fact parted her 
forward' fasts, ànd herbow was beginning'to swing round towards the 
eodth before the nôi'therly gale. Thére seemed to be imminent dan- 
ger that the schooner'would be crushéd betweeri the Austria ànd the 
wharf. She^fhereforé'commenced hauling ont between the Austria's 
stêrn and- the stem of the Transit, aîafgé eteamer whioh was at- 
tached to the soùthérlypier of tbe slip. ; In so doing her'boat was 
crushed, but whether by contact with the Austiria,: or by thé- falling 
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of tlië schooner's îhain boom, thei toppirig-lift of which had fouled 
with tHe tigging of the Transit, isâispated. The Mbdoc continued 
to haul ôvier towards the sduthefly pier, whieh she finally reaohed, 
but foundered almoat immediâtely On eotiiing in contact with it. The 
Âustria's bows, in thc mean time,had continued to swing aroundun- 
til they were checked by her bowsprit coining in contact with the rail- 
road company's sheds on the southerly pièr. As her stem Unes still 
held, this brought her up, and she remained in the same position 
during the rest of the night. 

It is claimed by the libelants that the accident was.the indirect but 
not remote conséquence of the Austria's négligence in breaking adrift. 

1. The claitoants contend that the breaking adrift was the resuit 
of inévitable accident ; and, 

2. That even if the Austria was guilty of négligence, the founder- 
ing of the schooner was the direct conséquence of her béing overladen 
and unseaworthy ; that her deck-load had become satarated with 
water, rendering her crarik and top-heavy, and giving her a list to 
starboard, which conatantly inereased nntil she capsized in thehea-vy 
sea which was setting in under the piles of the wharf; and that, as 
there was no actual collision of the vessels, the foundering of the 
Modoc was too remote a conséquence of any négligence of which the 
Austria might bave been guilty, to render her liable. ■ 

The circumstances of tjiis case suggest several interesting ques- 
tions, which, howevér,* in the view I take ôf it, do not require a défin- 
itive solution. 

In gênerai, it would seem that where a vessel, herself free from 
fault, bas been obliged by the f ault of another to change her position, 
or attempt any other maneuver, to avoid impending danger, and in 
doing so sustains an injury, the damage should be deemed to hâve 
been caused by the vessel by whose fault she waS compelled to incur 
the risks of making the maneuver. But in this, as in eases of ap- 
prehended collision, she is bound to exercfise reasonable jndgment 
and skill, in the absence of whieh the damages will be apportioned. 
7 Wall. 203. But suppose the new position whioh sheia obliged to 
take is more perilous than her original one, and that before she can 
move to a safer position a storm arises, the conséquences of wMch 
she would hâve escaped in her old position. la the offèuding vessel, 
whîcb originally compelled her to ahift her position, liable for the 
damage dortè by the storm ? 

Again: A vessel threatened with injury through the fsiult of an- 
other is, as already remarked, boubd to exercise reasonable skfll and 
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diligence to avoid or mitigate its conséquences. Is she not also bound 
te be well oonditioned and appointed, with ail necessary applianeea 
to avoid a collision, even thongh the danger of its occurrence may 
liave arisen from the fault of another? 

Suppose, for example, that in attempting to escape from an impend- 
ing collision, a vessel, by reason of defective steering apparatus or 
rigging, sustains damage which she would hâve escaped had she been 
suiïïciently provided. Or suppose that, being compelled to slip her 
anchor, she might readily hâve secured her safety had she been pro- 
vided with proper lines and hawsers, but owing to the entire absence 
of thèse she is stranded. Or suppose that she is overladen and un- 
manageable, and from that cause unable to exécute a maneuver 
which she might otherwise hâve safely accomplished. 

It would seem, in thèse and similar cases, that where a vessel is 
endangered by the fau't of another, and unable to secure her safety 
through the want of the usual and proper appliances and means, she 
is herself as much in fault as if her inability arose from the want of 
proper skill and diligence on the part of her ofiSeers and crew. 

But if her inability bas been the resuit of a péril of the sea or vis 
major, the conséquences of which she bas been unable to remedy, 
then her defective means should not be imputed to her as a fault. 

It is unnecessary to pursue this subject further. Perhaps what 
bas already been said is superfluous, as it is oertainly obiter. In my 
judgment, the accident in this case is not to be attributed to the nég- 
ligence of the Austria, but to "inévitable accident." Numerous au- 
thorities, defining themeaning of this term and illustrating its appli- 
cation, bave been cited at the bar. 

It will be sufficient to quote the language of the suprême court in 
a single case. "Inévitable accident," says the court, "is where a ves- 
sel is pursuing a lawful avocation in a lawful manner, using the 
proper précautions against danger, and an accident occurs. The 
highest degree of caution 4hat can he med, is not required. It is enough 
that it is reasonahle under.the circumstances; suchas is usual in similar 
cases, and has been found, by long expérience, to be sufficient to aMswer 
the end in view — the safety of life and property." The Grâce Girdler, 
7 Wall. 203. 

The Austria was made fast to the wharf by a gang of stevedores, 
under the direction of Capt. Batchelder, a master stevedore of 30 
years' standing, assisted by two foremen of great expérience. It is 
unnecessaiTyr to enumerate the yarious chains and hawsers by which 
she was attached tp the wharf. In the judgment of ail concerned in 
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the opération, they were auÉScient to secure her safety under ail cir- 
cumstances likely or possible to occur. Two witnesses, and those of 
no very great expérience, suggest that it vioxdà hâve been better to 
put ont her anchor chain. But this criticism is made after the event, 
and one of them, when informed what fasts were aotually put out, 
admitted that "he thought them sufficient, except in some great emer- 
gency." 

Capt. Batchelder déclares that even with hîs expérience of the 
resuit, he would not moor the vessel differently if the work had to be 
done over again. He expresses the opinion that if he had put out 
the anchor chain, it would either hâve parted or torn out the pile to 
which it was attached. If the mooring had been insufiScient, it would 
hâve been easy to establish the fact by the testimony of experts. No 
stevedore of expérience has been called to express such an opinion. 

I think, therefore, that the measures adopted by the Austria were, 
in the language of the suprême court, "reasonable under the circum- 
stances ; such as are usual in similar cases, and hâve been fognd, by 
long expérience, to be sufiScient to answer the end in view 

It is contended on the part of the libelants that the Austria was 
négligent in not putting outother fasts after the first one had parbed. 
The interval that oecurred between the time when her fasts began to 
part and her bringing up against the shed was from 20 to 26 min- 
utes. No expert has been called to state what the persons on board 
(three in number) could hâve done, rnore than they actually did, to 
prevent the vessel from breaking adrift. They were certainly busy 
paying out chain, etc., and doing what seemed best to them for the 
safety of the ship. It is not shownthat three mén were not the usual 
and proper crew or watch for a vessel lying in a slip and supposed to 
be securely fastened to a wharf. 

But the conclusive answer to the suggestion is that the négligence 
suggested did not and could not bave had any eflfect to avert the dis- 
aster. 

The scbooner was wamed to move away when the danger of the 
ship's breaking adrift became apparent. The latter was in fact 
brought up by the sheds on the opposite wharf without touching the 
scbooner, though possibly she may hâve crushed the boat at her stern. 

The accident oecurred during the attempt of the schoôner to get 
out of the way of the vessel, which she was wamed was drifting down 
on her. That attempt she made as soon as she waa apprised ôf her 
danger. If, then, the men on board the ship had succèeded in pre- 
venting her bows from breaking adrift, the resuit would hâve been in 



303 FEDEBAL BBa'OaTEK. 

QO ï'espect différent. She did bring up against the shed, without 
touching thé schooner. 

■ ï The latfcer foundered in the attempt to extricate herself from a posi- 
tion of imminent danger. That , attempt she h ad already entered 
upon:, and the resuit would hâve been the same if additional fasts 
aufficient to secure the ship had been put ont, and her further drift 
ing thereby arrested, just as it was a very short time afterwards by 
her coming in contact with the sheds. 

The négligence, if any, to be imputed to the Austria, is négligence 
in the original mooring; and of tbis, for the reasoas assigned, I do 
not find her guilty.. 

Libels dismissed. 



The Pbitheoff. 

(District Court, B. California, February 8, 1881.) 

Beamen;» Wages-^-Payments to bb Akfibmativei.t Ebtablibhbd. 

Where the seaman shows himself entitled to a certain amount of wages, it !» 
for the master to show payment in whole or in part ; and- where the teatimony 
iâ conflioting and equally balanced oii the question of payttieùtg claimed by th& 
master to hâve been made, but of which there is no corroborative évidence, and 
npthing to justify rejecting the seaman 's évidence, the case must be decided 
against the party on whom rests the burden of oroof and duty of makingout 
his case afBrmatively. 

Daniel T. Sullivan, for libelant. 

A. P. Van Duzer, for claimant. 

HoFEMAN, D. J. There is no dispute as to the amount of wage» 
earned by the libelant çn the two voyagea, viz., $134.94. The cap- 
tain ciaims to bave paid him on aocount . various sums, the greater 
part of which the steward admits. The master took no receipts, and 
kept no accounts. He fails to produce a single written mémorandum 
of '.any paj'ment -whatever. The man having shown himself entitled 
to a certain sum,dt is for the master to show payment in whole or 
in pari. The testimony being conflicting, and there being no cir- 
cumstances developed -rtrhich justify me in rejecting the steward's 
*viden«e, I must décide the matter against the party upon whom 
rests the burden of proof and the dutyof makingout his case affirm- 
-atively, The man, admits having,recexved $32. He charges the cap- 
tain f 1,50 for a -pig supplied Jjim. This does not appear to be 
disputed, I think, toc, the evid«rice shows pjretty cleaxly. that ^wp dol- 



lap^ should .l>e fch$rg«d- tahim for timé lost, and ône dollar folr a boàt/ 
making in ail |32.50 to.befléduetèd from grosa earoings. If theBiàs- 
ter is not allowed ail the crédits for paymeuta on a,ocoant to rwhich 
he is entitled, he bas only himself to blâme for tbe loose manner in 
wbicb he conduqted bis business. It seettis incrediblè that aperson 
owning several vessels, and cotiamanding oné, sbould bave failedîto' 
obtain receipts or make any wrîting whatever shomug the namefous 
payments he claims to bave made. The master also claims an offset 
against the steward on account of the balance of a lot bf cigarsgiven" 
or sold to the steward a year and a half ago, at ihe beginning of a 
former voyage. It is not quite cleàr from the oaptain's statement 
wbat the transaction was.^-whéther a sale to the istewàrd, with the 
right on the part of the latter to return as many of the cigairs as he 
sbould be unable to dispose ôf, or a bailment to bim to sell tbem oh 
the master's aecount. The steward dénies the whole matter^iand ija- 
sists that he never bought or had anything to do with the oigars. 
Tbere is no written mémorandum of any kind of the transaction, ndr 
ahy corroborât! vé proof. I must apply the same rule to thisclaim 
asto the payments on account. The case is evén strôngér; for tbis 
demand is claimed to bave arisen at the beginning or in the coursé; 
ôf a voyage long since ended, and for wbîch îuU sèttlement was made 
and the man paid by a draft on this oity; Two voyages hâve since 
been made by the libelant in the satae vessel, and it is to his daiin 
for wages on thèse that the demand in question is set up as an oflfset. 

It is evidently a stale and,I think, doubtful claim." Jt is oertainly 
not established by a prépondérance of affirmative proof. The most 
that can be said is that the proofs are balance^ . 

I shall allow the claim for $6.50 paid by the master to one Eich- 
ards at libelant's request. His testimony is corroborated by that of 
another witness. 

The four dollars for a woolen sbirt I cannot allow, for the reasons 
above.giyen. !,T|ie ste^afd,denie3 thjat he receiye|l it;,a:çid the mas- 
ter bas no testimony but bis own oath, agaiijst the jçath of the 
steward. 

I shall allow the steward $8.T5 whicb he appears to bave paid for 
a chart, etc., furnished to the vessel. He bought the articles, perhape, 
without authority, but the captain ratified the purchase, by accept- 
ing and appropriating them, and be admits they were needed by the 
vessel. 

I at first tboogbt the captain 's claim for $14 for a gun purchased 
by the steward should be peremptorily rejected, as the crédit seemed 
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to have been gîren bj the Tendor to the man ; and the master bas 
neither paid nor was under any légal liability to pay for the steward's 
purchase.' On examining my notes, however, I find that the clerk of 
the vendor swears that the gun was bought by the steward in the cap- 
tain's name. If so, the crédit was given to the latter, — a view of the 
transaction corroborated by the fact that the gun was charged in the 
vendor's books against the master, and not against the steward. 

The master, on being applied to, seems to bave assumed the liabil- 
ity. My recollection is that he only agreed to pay it ont of the stew- 
ard's wages ; but my notes contain no such qualification. The gun 
bas since been retumed by the steward to the vendor, who seems not 
to bave rescinded the sale, but to hold the gun for bis lien, It 
would evidently be unjust to deduct this amount from the steward's 
claim, unless the master pays it; and he may very probably defeat 
any action by the vendor against him. On the other hand, if the 
vendor should recover from the master, injustice will hâve been done 
him by a refusai to recognize his liability and to allow him the dé- 
duction olaimed. I shall, therefore, hold this item in abeyance. If 
the steward will produce a mémorandum from the vendor rescinding 
the sale, or accepting a sum in settlement thereof, and releasing the 
master, I will disallow the déduction. Otherwise, I shall impound 
the sum in the registry until the master's liability is determiued. 
The accounts will therefore stand : 

Amount earned, - - - - - - - 8134 94 

Less payments, etc., $32.50, - - - - - - 32 50 

«102 44 
Add Dayment for chart, $8.75, - • - 8 75 



$111 19 
Less $6.50, paid by libelant's request, - - 6 50 

$104 69 

— ^For which sum a decree will be entered, but of whioh $14 will be 
retained in the registry. 
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GoLLiNsoN V. Jaceson and others. 
{Œreuit Court, D. Oregon. November 1, 1882.) 

1. AMENDifRNT ON FlNAL HeABINS. 

An amendment allowed to the bill on tbe final hearing. stating the ral&e of 
the matter in dispute to be over $500. 

2. Fraudoient Contbtancb. 

A Yoluntary conreyance of real property by a husband to hia wife through 
the intervention of her father, wliich left him unable to pay his debts, or If 
made for a raluable considération, as claimed, it being also made with tlie in- 
tent to hinder and delay creditors, to the knowledge of the wife, held frauda- 
ient. 

3. PbOMIBB! of WiFB to HnSBAND. 

At common law a husband and wife cannot contract with one another, and 
therefore the promise of the wife to release her right of dower In certain prop- 
erty of the husband's is not a valuable considération for a conveyance by him 
to her of otber property. 

4. Bill bt Jbdgmbnt Creditob to 8kt Asidb Contetancb. 

The assignée of a promissory note brought an action against the maker, in 
this court, and had judgment therein, and then brought a suit to set aside a 
certain conveyance of the judgment delitor to his Wife as fraiidulent. Held, 
that the wife was entitled to show as a défense to the suit tliat the judgment 
was void for want of jurisdiction in the court to pronounce it. 

6. Action in the National Courts bt the Absionbb of a Promissort Notk. 

The assignée of a promissory note may now sue in the national courts with- 

out référence to the citizenship of his assigner, (18 St. 470 ;) and if the aasign- 

ment is absolutely and legally made, the motive which induced it in no way 

afCects the right of the assignée to sue in said courts. 

6. CoNVETANcas TO HiNDEH, Etc, Creditors — GooD Bbtwbbh thb Pabtiicb. 

A conveyance, though made to hinder, delay, or defraud creditors, is valid ■■ 
between the parties thereto, and is only so far voidable as to enable a creditoi 
who is prejudiced by it to enforce his demand against the grantor. 

In Equity. Suit to set aside cunveyance. 

M. W. Fechheimer and TJonry Ach, for plaintiflf. 

T. B. Handley, for the défendants Beauchamp and Mary Jackson. 

Deadt, J. This sait is brought by Thomas CoUinson, a citizen of 
California, against Eugène S. Jackson and Mary Jackson, his wife, 
and Tilden Beauchamp, her father, ail citizens of Oregon, to set aside 
two certain conveyances of over 160 acres of real property, situated 
in Washington county, Oregon, as being made to hinder, delay, and 
defraud the creditors of said Eugène Jackson. The case was heard 
tipon the bill, the answer of the défendants Mary Jackson and Beau- 
champ, and the replication thereto and the testimouy. As againat 
v.l4,no.6— 20 



the défendant Eugène S. Jackson the bill was taken for confessed 
for want of an anaweîf'byliim thèretd. :^ 

On the hearing, objection was made by counsel for the défendants 
tiiat the value 6f the lànd — the matter in dispiite — Waa not alleged 
in the bill, and therefore it did not appear that the court, had jurisr 
diction ol the sujt, Thereupon the plaintiff moved îox leave to 
amend his bill, so as to allège that the premisès are of thé value of 
^3,000. The hearing of the cause was then conclûdéd, but it stood 
over for détermination lintil the niotion to amend should be disposed of. 
Afterwards, upon considération thereof , the motion to amend was 
allowed. 1 Dan.Cb.P. & P.élT; Story,Eq.Pl.§§ 904,905; Nealew. 
Neale, 9 Wall. 1. The défendants Beauchamp and Mary Jackson, 
after due, notice of the allowance and filingof thç amendmènt, having 
failed to answer the same, as required by the order of the court, 
it was dnly taken for confessed against them. 

Quite a number of witnesses, including the défendants, were exam- 
ined before the examiner. The exaininatiori àppeara to bave taken 
a wide range ; and much of the testiiipiony is irrelevant and immate- 
rial, and that which is otherwise is often conflioting and contradic- 
tory. But the materiàl facts of the case are easily found, and they 
are substantially thèse : 

; On January 1, 1878, and for some months before, the défendant Eugène S. 
Jackson was indebted to the flrm of Hotaling & Co., liquor dealers in Port- 
Itind, in the sumof $2,443.86, for "goods" before that time sold and delivered 
tohim, while engaged in the saloon business at Amity and Independence ; and 
being so indebted he gave his note therefor, payable to the order of said flrni 
ôîiè day afteï date, With iûtetest at 1 per centum per month. Afterwards, be- 
tvveen January 23 and Jùly 18, 1878, Jackson made three payments on this 
note, amounting to $1,322.18, — the last oné, of nOniinally $1,000, consisting of 
the conveyance of his saloon at Independence, on which Hotaling & Co. had a 
mortgage, and for which they have not yét beeri able to reàlize $500. On April 
28, 1880, Hotaling & Cb. àssigned this note to the plaintiflf, whobrought an 
actioiithfereon^giiinst the défendant Eugène S. Jaeksou in this court, and on 
May 26th,theieafterobtaineijudgment therein, foi- wantof an answer, for the 
sumof $1,626.05 and $60.50 oosts. On December 29, 1877, Jackson conveyed 
the premisès in controversy to his wife's father, the défendant Beauchamp, 
for the nominal considération of $1,000, ând in trust that lie woxdd convey the 
sàme to the défendant Mai-y Jackson, Which he did on the saine dày for thè 
nominal consideratibn of $5. At the date of thèse conveyances JaeksôTi 
Was in failing circumstances, and his , assets, apart from this property, 
w^^re not sugjcient to pay Wie debfc of Itçtaiing & Co. They. consisted of an 
interestin bis father^s estate, being the undivided one-seventhof certain re^tl 
propei1,y in Washington county, which he sold on Noyember 21, 1878, to his 
brother, William R. Jackson, for $1,000; the saloon property at Independence, 
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worth not to exceed $500; the stock in the saloon at Amity, wortb It may be, 
$400; and front f 1,000 to $1,500 of saloon accounts, worth next to nothing, 
andcertainly not more than 25 cents on, the dollar, $315, — njaking in ail, at 
the very highest estiinate, $2,215; ont of whieh it is not probable that more 
than $1,200 could hâve been made on exécution. 

By the laws of tliis state (Or. Laws, p. 523, §§ 51, 55) it is pro- 
•vided, as in chapter 5 of 13 Eliz., that every oouveyance of any estate 
in lands "inade \yith the inteut to hinder, delay, or defraud creditors 
of their * * * demanda, * * * as against the person so 
hindered, delayed, or defraudedi, ehall be void," except in the case of 
a purchaser for a valuable considération, withoat notice of the fraud 
or fraudaient intenta 

Upon the f acte stated, the reasonable inference is that the convey- 
ance to the wife through the f ather-in-law was made with the intent 
to hinder, delay ,^ ând defraud the creditors of Jackson; and neither 
the wife nor father-in-law being purchasers for a valuable considéra- 
tion, itis declared void by the statuteas against such creditors. Bump, 
Fraud. Conv. 267. But, in addition to this, there can be no doubt 
f rom the évidence that Jackson actùally intended, by this conveyance 
to bis wife, to put the property beyond the reach of his creditors, and 
so he and his attorney now admit and testify; and that she wasfully 
aware of his purpose and aotively participated in it. True, she dénies 
this now, but without reason or probability. Besides, the transaction 
is covered with the usual badges of fraud. The conveyance to Beau- 
champ, made upbn a mère nominal considération furnished by thé 
grantor, falsely récites that the considération was $1,000; and the 
considération pf $6, upon whieh ïhe conveyance to the wife purports 
to hâve been made, was also furnished her for the occasion by her 
husband. The pains taken to disguise the true nature of the transac- 
tion is only explainable on the theory that ail parties to it were aware 
that a fraud was intended; The two conveyances, although made at 
the same time and place— ^Beauchamp's house — were designedly wit- 
nessed by différent pereons, ànd acknowledged bef ore différent officers, 
and filed for record on différent day s, so as to create the impression 
that they were indepéndent and nnreliated aets, and not the compo- 
nent partftdf a pireooneerted scheme to put the husband's property 
into hiswife's name with the intent to prevent his creditors from 
reaching the same, as was the fact. 

In addition to> thèse there is the suspicions cireumstance that the 
conveyances t^ere made to near relations— the father-in-law and wife 
of the granton . Bump, Frarud, Coov. 54. ■ Aftet^ this ipro|)erty was 
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thns conveyed to the wife, — in February, 1880, — she left her hus- 
band and bas since obtained a divorce from him ; and this circum- 
stance seems to bave prompted bim to disclose the true nature of the 
transaction to bis creditors, in the hope, as be testifies, that if he can- 
not bave the benefit of the property himself by holding it in the name 
of a wife, it may go to the payment of bis debts. The défendant 
Mary Jackson joined in the conveyance by her husband of bis in- 
terest in bis father's estate and that of the saloon property at Indé- 
pendance, and thereby relinquisbed ber right of dower tberein; and 
she testifies that wben the premises in question were conveyed to ber, 
that it was done in pursuance of a verbal agreement then made be- 
tween berself and husband, by which she promised, wben thereafter 
requested, to ]oin him in the conveyances of the other property above 
mentioned. And it is nov? claimed that this promise to relinquish 
her dower was a sufficient considération to support the conveyance to 
her. 

The first answer to this proposition is that the évidence does not 
support it; and the second is that the promise, if proven, is void, 
because made by a wife to ber husband, (Pittman v. Pittman, 4 Or. 
29!) ; Elfelt v. Hinch, 5 Or. 267,) and because it was not in writing. 
Code of Civil Proc. § 776, sub. 6. And being a void promise, it could 
not be enforced, and therefore it was not a valuable considération 
moving from the grantee at tbe time of the conveyance, although it 
was subsequently performed. Bump, Fraud. Conv. 220, 222, 225. 
In Howe v. Wildes, 34 Me. 670, it was held that the note of ekfeme 
cofert was not a valuable considération although paid wben due, and 
that, therefore, a conveyance by a son to bis mother upon tbe consid- 
ération of her note was voluntary and void as against bis creditors. 
But the conclusive answer to this «laim is that, let the considération 
for the conveyance to tbe wife be ever so valuable, she took it with 
full knowledge of her husband's intent to thereby hinder and delay 
if not defraud bis creditors, and was therefore a party thereto. 
Again, if this conveyance had been made in considération of an act- 
ual release of the rigbt of dower in property worth not to exceed 
|l,pOO, the gross inadequacy of price would itself be a badge of fraud. 
The property conveyed; is admitted to be worth not less than $3,000, 
and , the , husband at the date of the conveyance was only about 32 
yoars of âge. His expectation of life was about 30 years, and tbe 
wife's but little more, if any. The value, then, of this right of dower 
at the date of the conveyance was very trifling compared with tbe 
value of the property conveyed, and is hardly worth estimating. The 
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net income of $500 for a few years, receivable 26 years bence, and 
discounted to its présent value, would nearly lepresent the alleged 
considération for the conveyance. 

But the défendant Mary Jackson further contends, by an alléga- 
tion in her answer and in the argument, that this bill cannot be main- 
tained, because, as she allèges, the judgment which it is brought in 
aid of is void for want of jurisdiction in the court that gave it over 
the Bubject-matter, in that the parties to whom the note was made 
could not maintain an action upon it in this court, and assigned it, 
if at ail, to "the complainant herein for the purpose çf bringing 
such action in this court," Without stopping to détermine whetber 
this allégation is not a plea in abatement whieh is waived by an 
answer to the merits, (Dowell v. Cardwell, 4 Sawy. 230,) the question 
raised by it will be considered. . But before doing so it is. proper to 
dispose of the point made by the plaintiff that the défendant cannot 
attack this judgment collaterally. I think she can; and that the 
case falls within the rule that when the right of, a third person may 
be afïected collaterally by a judgment procured by f raud or collusion 
of the parties thereto, or which for any reason is erroneoua and vpid., 
and he cannot bring a writ of error to reverse the same,, he may al- 
lège and prove or show its invalidity in any proceeding in which it is 
"sought to be used to his préjudice. Freeman, Judgm. §§ 336-7. 
The évidence upon this point is defective. It only appears therèfrom 
that the firm of Hotaling & Co. consists of two persons,— one a Rési- 
dent of San Francisco and the other of Portland, — but what the na- 
tionality or citizenship of either of them is does not otherwise or fur- 
ther appear. But it is altogether immaterial whether the plaintiff's 
assignor could hâve maintained an action upon this note or not. 
True, under section 11 of the judiciary act of 1789, (1 Bt. 78,) the 
assignée of a contract, exeept a foreign bill of exchange, could not 
sue in the national courts unless the assignor could bave dctne so. 
But under section 1 of the judiciary act of 1875, (18 St. 470,) this 
restriction upon the right of an assignée of a promissory note bas 
been removed, and he may now sue in this court without référence to 
the citizenship of his assignor. Nor is it material, if true, that the 
assignment to the plaintiff was made for the purpose- or with a view 
of enabling him to sue on ihe note in this court. If the assignment 
was actually made and the intetest of the assignor absolutely vested 
in the assignée withçut any agreement or understanding to return it 
or account to the assignor for the prooeeds, the motive or purpose of 
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the latter in making the assignment does not affect the right of the 
assignée to sue in this «ourt. This is well established, both upon 
reason and authority. Newby v. Or. Central Ry. Co. 1 Sawy. 63; 
De Laveàga v. Williams, 5 Sawy. 573; Hoyt v. Wright, 4 Fed. Kep. 
168; Ifariow V. -Effis, 10 Fed. Eep. 410. 

In Newby V. Or. Central Ry. Co. supra, in considering a similar objec- 
tion to the plaintiff 's right to sue herein, as the assignée of two of the 
defendant'ô bonds, the court said : "If it appears that the complain- 
ant has the légal title to or interest in thèse bonds, then this plea is 
insufficient. They are payable to bearer,and the title to them passes 
by delivery, onless the contrary is shown. The motive with which 
they were delivered to the complainant or he received them makes no 
différence in this respect. Païties hâve a clear right to become the 
owners of property, real or personal, by purchase or gif t, for the express 
purpose of maintaining a suit in this court conoerning the same." 

And in De Laveagav. WUUams, supra, in which there was a plea 
in abatement that the plaintiff was not the actual owner of the 
premises sued for, and that the conveyance to him was merely colorr 
aible, to give the court jurisdiction, Mr. Justice Fibld said : 

"There isno dôuljt, that the sole objeetof the deed to the complainant was 
to give this court jurisdiction, and that the grantor has borne and still bears 
the expansés of the suit. But neither of thèse facts renders the deed inoper- 
ative to transfer the title. The défendants are not in a position to question 
the rigiit of the grantor to give away the property if he chooses to do so. And 
the court will not, at the suggestion of a stranger to the title, inquire into the 
motiveé which induced the grantor to part with his interest. It is suCBeient 
that the instrument executed is valid in law, and that the grautee is of the 
class entitled under the laws of congress to proceed in the fédéral courts for 
the protection of his rights. It is only when the conveyance is executed, to 
give the court jurisdiction, and is accompanied with an agreement to retrans- 
fer the property at the request of the grantor upon the tèrmination of the liti- 
gation, that the proceeding will be treated as a fraud upon the court. Such 
was thè case of Bamey v. Baltimore City, upon which the défendants rely. 
6 WaU. 280. Eere tbere was no such agreement, and it will be optlonal wltb. 
the complainant to retraasfer or retain the property." 

Thé allégation or plea, therefore, in this case is absolutely imma- 
ter ial, for it doÊS not go so iar as to aver that the assignment was not 
bonû Me, and only colprable, but simply that the motive in making it 
was to give this court jurisdiction. . ' 

In the évidence there is an attempt to prove this, but it is insuffi- 
cient. The circumstances relied on as showing that the assignment 
was not a,bsolute and. unqualified^fe that {he conisideration therefor 
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•was merely ndffiînal— oné dollar— âïidthat thë a'ssîgiior piaiid the ex- 
pansés of the suit. But thèse are not incousistent vith an actual 
transfer, and they signify nothing whem taken inicotinection with the 
testimony df the assignor and assignée, who both state thaï the trans- 
fer was absolute, atid that thére iô no uriderstandlng or agreéinént by" 
which the assigner is to hâve any pf the contents of the note pr the 
fruits of the litigation. It foUows that the, court had judsdiction oî 
the action on the note, and that the judgmént therein is valid and 
binding on ail the défendants herein for the purposes of this suit. The 
plaint'iS is theref ore entitled to hâve the conveyances of Deçember 29, 
1877, to the défendants Beauchamp and Mary Jackson, so far as they 
hinder and delay him from bbtaining satisfaction of his judginent, set 
aside and held for naught. But it is a mistaketo -suppose that the 
property, or aiiy portion of it remaining after the ssÈtisfaction of the 
judgmént, 'will revèrt to the husbànd. As betweeh him and bis-wife, 
the conveyances are good and vest the title in her.i They are not 
void, but only vbidable at the suit of a créditer who is thereby prè- 
vented from the collection of his debt, and then only so far as to 
enable him to coUect it. In re Estes, 7 Sawy. 460. If there is any 
surplus of the property, or the proceeds thereof, after satisfying the 
judgmént of the plaintiff and the cdsts of this suit, as it is probable 
there will be, it belongs to the wife. ' 

■ A deéree will be entered setting aside the conveyances as to the' 
plai^itiff, and directing the mister to sell the property, or so liiuch 
thereof as may be necessary to satisfy the plaintiff 's judgmént aiiè' 
the costs of this suit and the exécution of the decree herein, and pay 
the remainder of the prooèeds,if any,to the défendant Mary Jackson. 



Lewis, Ja.i e. Meieb and othera.* 

{Circuit Court, D. Kansas. Npvember Terna, 1882.), 

i. EqUITY— FnATOULÉNT COKTRACT— No BÉLIBF TO ElTHEK Partt! 

TÏie gênerai rule is that a court ofeqility will not Interfère in: behalf of eithèr 
party to a contract frandulent asto hoth parties, either.to enforce or ïset aside 
the samej or award damages for a breach thereof. ; , ,, . , 

2. Same— CoBPORATioifa BoUND BT Sajib Rule. 

A corporation may be giiilty ôf ïraud, and it throùgt itg hoard of directbrs it 
' ehierèintôafraiidulent contract,itia8utoJeottotheTiileto6vefltated.' : ': ' 

■ *From thé Cdlorailo taw Repoi-iei;. ' ■ ■" - '" " <.'.V,-itl , ', '; ; ' ,;!^ , ' .;'. 
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3. COKPOBATIONS AEB BOUND BT ACT8 OF AGENTS OE DiRECTOnS. 

A contract made by the directors of a corporation in the course and within 
the gênerai scope of their powers and duties, is to be regarded as tnadc by the 
corporation, although in making it the directors may hâve acted frauduleutly. 
The rule is the game as that which prevails between natural persons. 

4. KuLE Applied — Contkact by Cobporation with it8 Diiiectoes. 

Where a railway corporation, through its board of directors, entered into a 
contract for the construction of a part of its road with certain persons, some 
of -whom were directors of the Company, and, in pursuance of that contract, 
executed its bonds in a large sum, secured by mortgage upon its property, 
held, that although the contract be held void, yet the corporation, being itself 
a party to the fraud, could not maintain a bill to set aside and cancel the. mort- 
gage as a cloud upon its title. 

' J. P. Usher, for complainant in cross-bill. 

Mr. Glover and Mr. Shepley, for défendants. 

MoCbaby, g. J. This suit was originally brougbt to foreclose a 
mortgage executed by the Kansas Paciûc Eailroad Company to cer- 
tain trustées, to secure bonds to the amount of $6,500,000. The 
original bill has been dismissed, and the case stands upon a cross- 
bill filed by the défendant company, in which it is alleged that the 
mortgage above referred to is fraudulent and void, and ought, there- 
fore, to be canceled as a cloud upon its title. It is alleged that said 
mortgage was executed as part of a scheme whereby the directors of 
the company united with certain others to enter into certain con- 
tracts with the company to build a portion of the company's railroad, 
and to receive certain considérations therefor. In other words, it is 
alleged that the directors of the company were members of a con* 
struction company, to which the bonds secured by said mortgage were 
issued, and that they contracted fraudulently with themselves. Con- 
ceding, for our présent purposes, the truth of thèse allégations, the 
question arises, can the défendant company be granted the affirmative 
relief prayed for? The gênerai rule is that a court of equity will not, 
in such cases, interfère in favor of either party, either to enforce or set 
aside the contract, or to award damages for its breach. The parties 
being in pari delicto, the court will leave them where it finds them. 
If this were a contract between natural persons, there could be no 
doubt about the application of this doctrine ; but it is said that the 
rule does not apply to the défendant corporation, beeause, while the 
contract was made in the corporate name, the corporation is not, 
within the meaning of the rule, a party to it, since in making it the 
directors exoeeded their authority. To sustain this view would be, 
in effect, to hold that a corporation can in no oase be guilty of fraud ; 
for, being an artiâcial being, it eau act ouly through agents, and it 
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■would be impossible in any case to show that the charter of a corpo- 
ration expressly authorized the perpétration of a fraud. It is, how- 
eYer, well settled that a corporation may be guilty of a fraud. The 
courts bave gone further, and held such artificial persons liable in 
tort in certain cases. The true rule is that Buch acts as are done by 
the directors in the course and within the scope of their powers and 
duties, are to be regarded as the acts of the corporation. Such is the 
rule, even if the acts are unlawful and tortious. 2 Hil. Torts, 
322; Copley v. G. db B. Sewing-Machine Co. 2 Woods, 494; Bailroad 
Co. V. Quigley, 21 How. 202; Sandford v. Hmdy, 23 Wend. 260; 
Brokaw v. N. J., etc., Transp. Co. 32 N. J. Law, 331; Fogg v. Griffin, 
2 Allen, 1 ; Rives v. Plank-road Co. 30 Ala. 92 ; Litchfield Bank \. Peck, 
29 Conn. 384 ; Lee v. Village of Lundy Hill, 40 N. T. 442; Perkins v. 
Railroad Co. 24 N. Y. 213. 

Thèse authorities abundantly show that if the directors or agents 
employed by a corporation conduct themselves fraudulently, so that 
if they had been acting for private employers such employers would 
bave been afïected by their frauds, the corporation is, in like manner 
and to the same extent, affected by them. 

In other words, the settled doctrine is that a corporation can no 
more repudiate the fraudulent acts of its agents than an individual 
can. The rule is the same as to both. The doctrine as applicable to 
private individuals is familiar. The principal is liable for the acts 
of the agent, not alone in cases where they are expressly authorized, 
but also in ail cases where such acts come within the range of the 
agent's duties. 

In the case of the Railroad Co. v. Quigley, supra, Mr. Justice Camp- 
BELii^says: "The resuit of the cases is that for acts done by the 
agent of a corporation, either in contractu or in delicto, in the course 
of its business or of their employment, the corporation is responsible 
as an individual is responsible under like circumstanees." 

In that case the corporation was sued for libel, and held liable, the 
défense that the défendant was a corporate body, with deûned and 
limited powers, being overruled. It was argued that the corporation, 
being a mère légal entity, it was incapable of malice, which is a nec- 
esBâry ingrédient of a libel. The défense there, as hère, was that the 
directors acted outside of their authority, and bound themselves as 
individuals only. But the court said, (folio 209 :) "To support this 
argument we would be required to concède that a corporation could 
only act within the limits and aocording to the faculties determined 
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by the acbof incorporation, ma th^t, tlierefore, no crinje or offense 
can be imputed tait; that, althoagb illégal acte might be committed 
for the benefii or within the service of the corporation, and to accom- 
pliah objecta lor which it was oreated, by the direction of their domi- 
nant body, that suoh acts, potbeing oontemplated by the charter, must 
be referred to the rational and sensible agents who performed them, 
and the whole responaibility must be limited to those agents; and we 
should be forced, as a legitimate conséquence, to conclude that no ac- 
tion ex dfjicfo or indictment will lieagainst a corporation for any mis- 
feaaance." 

It is trae that the question there was whether the corporation was 
liablein damages for injuries caused by a malicious libel; but if the 
corporation is hable for one of the conséquences of an unauthorized 
and illégal act of its agents, on the ground that the act was done "to 
aecomplish objects for which it was created," it is oleariy liable for 
ait such conséquences. Hère, one of the conséquences of the illégal 
and fraudulent contract is that neither party shall be heard in a court 
of equity to demand any relief either enforcing or annulling the same. 
This is a rule of great gênerai importance, and one which the courts 
are of ten Called upott to enf oroe in the interest of sound morality and 
for-the public good. To sustain the présent cross-bill would be to dé- 
termine that the rule has no application to corporations, and that 
thèse artificial persons,, who act from necessity only through agents, 
may, through such agents, enter into fraudulent and immoral con- 
tracts, and, after receiving their benç.fits, may ask a court of equity 
to caneel them, on the ground that their agents made them without 
authority. 

We cannot give our aseent to such a doctrine. A very large pro- 
portion of the most ijnportant business of the country is transacted 
by thèse artificial persons, and they control vast aggregations of 
wealth and exercise vastpowers. It is the sound poliey of the lawto 
apply to corporations, as far as possible, those rules of good consciencô- 
and equity which are enforced as between man and man. The con- 
tract now in controversy was made by the board of directors jEor the 
purpose of constructing a railroad, which the corporation was clearly 
.authorized.to construct, . It was therefore within the gênerai scope 
of their powers. The corporation may be permitted to défend against 
the contract on the ground that it was fraudulent as alleged; but if 
so, it is not because the corporation has any spécial claima to the fa- 
iTOiiOfa court of equity in that regard, but solely upon the ground 



that neîther'paifty to a ïraiidulent contraot (both^havîng pàrticipated 
in thfl fraud) càa demand its enforcement. TTiecompany is not en- 
titled to affirmative relief ^ and therefore tbe crûss-bill is dismissed. 

FosTEB, D. J., conçurs. 



MosaBdTB and others v. Eooktzb and otbera. 
tfhreùit Oimrt, D, Nebraska. November Tenn, 1882.) 

1. EqTIITT— PbACTTCB— SnPPLKMENTAL BlLI,. 

Le&ve ■will riot be granted afterdecree to file a'gUpplémentàl bill for Ùië*ptiiw 
pose of setting up mattera which might, by the Use of due diligence, bàvè been 
ascertained, and pleaded by way of amendmeat in the original suit. 
A BAMB—CHANoma Parties. 

Tbe fact thàt the complainant desires to drop ont of the cage some of the 
parties défendant to the original bill, does not of itaelf give;him the right to 
proceed by suppletnental bill, especially when it appears that such change of 
parties is not essential. 

3. RemOVAL OB' CAU3K— JUBISDICTION OF ClUCXJIT COPET. 

A circuit court of the United States bas no jurisdictiôn of a case commenced 
in a State court on a contract by an assignée, and remoyed thence to said court, 
unless the action might hâve been brought originally in the circuit court by the 
assignor, and it is probable that a plea to the Juriadiction would be entert&ined 
in a gupplemental proceeding. 

Application for Leavô to Pile a Snpplemental Bill. 

It appears from the record that about the year 1877 John I. Eed- 
iok recovered a judgment in the district court for Douglas oounty, Ne- 
braska, for about $2,500 against the Omaha & Northwestern Bail- 
road Company, which judgment was afterwards assigned to one 
James E. Brown, who commenced a suit in equity in the district court 
of Bùrt county, Nebraska, against John A. Horback, Henry W. Yatea 
Herman Kountze, Francis Smith, Frank Murphy, and Sally A. Hor- 
back, for the purpose of snbjecting to thepayment of said jadgmeut 
certain real estate in the bill described. 

Tbe ground of the action was that the said respondents, some of them 
being directors of said railràad cdmpany, had entered into a contract 
with the Company to oonstruot a portion of the line of railway, which 
contract was oontraryto. public policy and void; and that they had re- 
ceived the land sought to bésubjected as a part of the proceeds of said 
contract, and therefore held itin trust for the çreditors of said company. 
It \ras in the original bill averred that the respondents had reoeived 
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under saîd «ontract, besides the real estate then souglit to be sub- 
jected, about 45,000 Burt county bonds, and aome $16,000 per mile 
in bonds on the Une of the railroad constructed, being about $112,- 
000, which they had converted to their own use; but it wasnot sought 
by the original bill to do more than subject the real estate to the pay- 
ment of said judgment, 

Pending said suit, said James E. Brown departed tbis life, and the 
présent complainants were substituted as his administrators. 

A decree was rendered in favor of the complainants which reserved 
their right, in case the real estate should not sell for sufficient to pay 
the judgment, interest, and costs, to apply to the court for further 
relief in the premises, Complainants ask leave now to file a suppler 
mental bill for the purpose of subjecting the personal property still 
remaining in the hands of said respondents as the proeeeds of said 
illégal contract to the payment of the balance which is alleged to be 
due upon said judgment. This personal property is said to consist 
of the bonds and stock received hy respondents as the fruits of said 
contract, or proeeeds thereof, amounting to between $75,000 and 
$80,000. 

The grounds upon which this leave is asked, as they appear in the 
supplemental bill, are, in substance, as follows : 

(1) That it bas been ascertained since the flling of the original billthat ail 
the respondents in said original bill are not directors and trustées of said 
railroad company, and that the prayer of said original bill was not broad 
enough and sufficient to grant complainants such relief as has since been 
shown they were entitled to. (2) That it has since appeared by proof, aud 
on trial of said cause, that the respondents hold in their possession the bonds 
above mentioned as the fruits of the contract above referred to. (3) That the 
complainants had no means of knowing, and did not know, at the time of the 
filing of the original bill, that the respondents held in their possession tlie pro- 
eeeds of said bonds, which they had converted to their own use, 

It is insisted by respondents that it appears from the record that 
the facts set forth in the supplemental bill might hâve been ascer^ 
tained and pleaded by way of amendment to the original bill. 

Eedick é Redick, for complainants. 

J. D. Howe, for respondents. 

McCbaby, g. J. It is well settled that leave will not be granted, 
after decree, to file a supplemental bill for the purpose of setting 
up matters which might, by the use of due diligence, hâve been as- 
certained and pleaded by way of amendment in the original suit. 
This is conoeded by the leamed counsel for complainants, but they 
deny that there is any thing in the record which was sufficient to bring 
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home to complaînants notice of the facts now averredin time to hâve 
presented the same by way of amendaient to the original bill. By 
référence to the foregoing statement it vrill be seen that the original 
bill itself alleged, among other things, that the respon dents therein 
had received $45,000 in Burt county bonds, and $16,000 per mile in 
bonds on the Une constructed, being about $112,000, which they hâve 
converted to their own use. It thus appears that at the time of fil- 
ing the original bill the complainants had information which would 
hâve enabled them to pursue and subject the personal property, as 
■well as the real estate, which défendants had received under said con- 
tract. It is said in answer to this suggestion, and it is in fact else- 
where alleged in the supplemental bill, that the complainant did not 
know, at the time of the filing of the original bill, that the respondents 
held the proceeds of said bonds, which they had converted to their 
own use, but the allégation of the original bill was precisely to this 
effect. It is there distinctly averred that the défendant held ail thé 
property received upon said contract in trust for the railroad Com- 
pany, the contract under which they obtained it being nuU and void. 

It foUows, therefore, that, even if we do not look beyond the alléga- 
tions of the original bill, we hâve ample proof that the fact sought to 
be set up by way of supplemental biU was, or might hâve been, knowu 
to the complainants at the time the original suit was commenced. 
But, as already stated, it is sufiScient if it appears that the facts 
sought to be set up by way of supplemental bill were known in time 
to hâve been presented by way of amendment to the original bill. It 
is not enough that they were not known wheu the original bill was 
filed. 

By référence to the answer filed in the original cause it will be seen 
that the facts concerning the contract, and the receipt thereunder by 
défendants of the land, and of the county and railroad bonds above 
mentioned, were fuUy disclosed, and there is no allégation that tho 
défendants had paid the same over to the railroad company, or had any 
purpose to do so. On the contrary, it appeared from the face of the 
answer, beyond question, that the défendants held said property, 
including both real estate and personal property, claiming the right to 
it, and denying any liability on their part to pay it over to the rail- 
road company. In other words, the theory of their défense was that 
they did not hold it as trustées for the railroad company. The an- 
swer disclosed the fact (which appears to hâve been known to the 
complainants when the original bjill was filed) that the défendant held 
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the pefsônàl p'rbperty ïeoeived under said contrâct in precisely the 
same way that they held the land, and thus tlie complainants were 
informed that they had the Biame right of recovéry as to both. It 
appears, therefore, that the cômplainant chose to proceed against the 
real estate alone, doubtless upon the expectàtioh that it would be 
entirely sufficient to satisfy hie judgïient. If in this he was mis- 
taken it does not by any means foUow that he can at this late day 
file a supplementai bill in the same case for the purpose of reaehing 
other and différent property. The fact that the cômplainant desires 
to drop out of the case some of the parties défendant to the original 
bill does not of itself give him the right to proceed by supplementai 
bill. ' 

It does not appear-that the plaintiff's right of tecovery as to the 
Personal property rests upon any diiïerent ground from that upon 
which he proceeded against the real estate. Therefore, the fact of 
bis recovéry in the original suit shows that a change of parties was 
not and is not essential. 

I am of the opinion that the facts set forth in the supplementai 
bill in this case were snfficiently disclosed in the original bill and 
answer to hâve enablôd the complainants to set them up by way of 
amendment before the replication in the original suit, and that, there- 
fore, they cannot be presented now by way of supplementai bill ; besides, 
it is clear that under the twenty-ninth rule in equity the court wouH 
hâve granted leave to amend even after replication in such a case as 
this. Thèse considérations reJieve the court from the neeessity of 
considering a question of jurisdiction which might otherwise arise. 
It has been repeatedly held in this circuit that this court bas no 
jurisdiction of a case oommenced in a state court oh a contract by 
an assignée, and removed thence to this court, unless the action 
might hâve been brought hère originally by the assignor. 

It is probable, I think, that, although it is now too late to raise the 
question as to the validity of the original proceedings and decree, the 
question of jnrisdiotion might be raised upon a supplementai bill, 
seeking to enlarge and extend the relief prayed, so as to inelude other 
property. The gênerai rule is that a question of jurisdiction may be 
raised at any time, and as the original proceeding was wholly con- 
cluded, and a final decree rendéred and f uUy executed, it seems prob- 
able that a plea to tHe jurisdiction would bave to be entertained as 
against any supplementai proceedings. It is not, however, neoessary 
to «onsider this point, nor even to détermine whether the plea to the 
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original bilLwouM, liave been good,;. as, the. présent applicatioq must 
be disposed of on the other grQundabove discussed. 

Let the order granting leave io complainants tofile a çupplemental 
bill be Betaside, withput préjudice tptheir rigbt to bring an origjpal 
bill for the same purpose. ■ 



Petbrs and otbers «.Lincoln & N. W. É. Oo. and otbers.* 

(Oircuit Court, D. Nebraska. Octpber, 1882. 

1. Railiioad CoKPOEATiON— Power TO Lkabb—Statctb CossTKUED. 

Under the statute of Nebraska, the lease of a Une of railway, or arrangement 
to lease, executed by one railrbàd corporation to another, to be valid mùst be 
assented to by a vote of at least two-thirds of the «tdfckhblders 6t eàch corpC- 
ration, in stockholders' meeting âsseinbled. , ' 

'Z, Bame— Agébbmbnt to Lease JIadb is AdVahch of Coksibûction, t6 BBCtiKE 
Stock Subscriptions. 

No agreemetit to execnte su'ch a lease, made in advance of the construction 
of a railroad, can be speciflcally enfbrced, unleas It is subsequently ratifled by 
a vote of the stockholders, as provîded by the statute. " 

S. Corporations— RiGHTS OF BrbcKHotDEBs. 

Persons subscribing to the stock of a corporation must take notice of the law 
creating it and deflnïng its ppwers, and if the directors, in order to secure stock 
siibscriptions, propose to dô that which Ihey are prohibited from doing by the 
statute, flosubacriber can be heard to say„a8 againatî the corporation, that he 
has been misled and deceived there^y, , 

Demurrer to Amended BÏU. 

Ê. Wakeley, for complainant. 

r. M. MargweM, for défendants. 

McCeaet, C. J. Upon considération of the demurrer to thé orig- 
inal bill in this case it was held that under tûe statute oî Nebraska 
the lease of a Une of railroad, or an agreement to lease, executed by 
one railroad corporation to another, to be valid, must be assented to 
by a vote of at least two-thirds ,pf the stockholders. of each corpora- 
tion, and that such assent must be expressed in a stockholders' 
meeting. It was therefore held that the agreement to exécute such 
a lease, made without a meeting of stockholders, and without the as- 
sent of tbe reqùisite number of stockholders in meeting assembled, 
was invalid, and could not be enfôrced. 2 licÇrary, 275; [S. G. 12 

i -♦From the Colorado Law Reporter; , . ^ ■ - ' ... ; 



S20 rSDBBAL BSPOBTEB. 

Fed. Eep. 513.] Since this ruling an amended bill has been filed, in 
■which it is alleged, in substance, as foUows: 

First, that on the twenty-fourth day of June, 1879, the Atchîson & Nebrask» 
Bailroad Company, in order to promote its own interest by securing the con- 
struction of the line of the Lincoln & Northwestern Eailroad, issued a circular 
inviting persons to subscribe to the stock of the latter company, and stating 
tliat it was proposed that the company first named should lease the new road 
(meaning the road to be built by the last-named company) for a term of 30 
years, and pay aa an annual rental therefor 35 per cent, of the gross earnings 
of the said new road, which, it was estimated, would provide for the payment 
of interest on the new bonds; second, that the members of said board of 
directors of the first-named company were stockholders therein, and held in 
the aggregate more than two-thirds of the capital stock thereof, and that 
most if not ail the other stockholders assented to the sending out of sueh 
circulars and proposai ; third, it is further alleged, upon information and be- 
lief, that said members and stockholders did not inteud to comply with said 
proposai if the same should be accepted, but, on the contrary, intended, after 
the same should be accepted and the proposed stock should be taken and the 
nioney therefor should be paid to said Lincoln & Northwestern Bailroad Com- 
pany, to hinder and prevent the making and exécution of said lease, and to 
oppose and vote against the same as stockholders in case a stockholders' meet- 
ing should be called ; fourth, the complainauts subscribed for varions shares of 
the stock of the last-named company, and paid for same in fuU upon the faith 
of the proposai embodied in the aforesaid circular, and relying upon the same. 

The prayer is that the Lincoln & Northwestern Bailroad Company 
may be decreed to exécute a lêase of its road to said Atchison ds 
Nebraska Eailroad Company aocording to the terms and conditions 
of said proposai, etc., and that said last-named company may be de- 
creed to receive said lease, and to perform and exécute the same, and 
for an injunction to restrain the exécution of a lease to the Burling- 
ton & Missouri Eiver Eailroad Company in Nebraska. 

It is apparent that this relief oan only be granted upon the theory 
that there has been a valid agreement to lease, which agreement can be 
enforced by the decree for spécifie performance. 

The faots alleged do not show the existence of such an agreement ; 
they do not show a compliance with the statute, which plainly re- 
quires, as a condition précèdent to the exécution of such a lease, that 
the directors of each of the corporations shall call a meeting of the 
stockholders of each, at which meeting the holders of at least two- 
thirds of the stock represented at such meeting, in person or by 
proxy, and voting thereat, shall assent thereto. 

The amended bill avers certain facts tending to show the assent 
(outside of any meeting of the stockholders) of two-thirds of the 
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stoekholders of one Company. This would mot be sufficient even if 
tbe allégations applied to both companies ; much less is it suf&eient 
where they apply to one only. 

Persons snbscribing to the capital stock of a corporation are bound 
to take notice of tbe law creating it and deûning its powers, and if 
the directors, in order to secure subscriptions to such stock, propose 
to do that which they are prohibited from doing by the terms of the 
statute defining their powers, no sûbscriber can be heard to say, as 
against tbe corporation, that be bas been misled and deceived thereby. 
AU that subscribers to the capital stock in this case h ad a rigbt 
to assume, was that the lease would be executed in accordance with 
law, provided a meeting of stoekholders should be held, and the same 
should be asaented to by tbe bolders of two-thirds of the stock of 
both corporations concerned, 

Every sûbscriber to tbe stock of the Lincoln & Northwestern Eail- 
road Company was bound to know that no valid lease could be exe- 
cuted, ^xcept in compliance with tbe statute above referred to. 

Tbe allégation that tbe directors of the Atcbison & Nebraska Rail- 
road Company was bound to know that no valid lease could be exe- 
cuted, except in compliance with the statute above referred to. 

Tbe allégation that tbe directors of the Atcbison & Nebraska Eail- 
road Company acted in bad faith, and did not intend to vote for a 
lease, in case a stoekholders' meeting should be called, is not suffi- 
cient to authorize tbe exécution and enforeement of sucb a lease con- 
trary to the statute and witbout the assent of tbe stoekholders, as re- 
quired thereby. 

Tbe demurrer to the amended bill is sustained. 



Bush ». Uhited States. 

{Cireuit Court, D. Oregon. November 8, 1882.) 

PBiORiTr OF THE United States. 

The priority of the United States under sections 3466, 3467, of the Rev. St. 
does not attach in the life-time of an insolvent debtor unless his property is 
taken by process of law, as in bankruptcy, insolvency, or attachment, or he 
maires a voluntary assignment thereof to a third person for the beneflt of his 
creditors; and a judgmentor judgmentsconfessed by such debtor for an amount 
equal to the value of his assets, with intent to hinder, delay, or defraud tbe 
United States, is not such an assignmeut. 
v.l4,no.6— 21 
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Bill of Rôview. ; 

George H, Williams, tox pl&intiSB: 

James F. Watson, for défendants. 

Deady, D. J. Thi8,0ia86 was bèfore this court on October 2d,* on a 
motion of the district attorney to dismiss the bill of review for want 
of jurisdiction. ; The motion having been denied, the défendant de- 
murred, and the cause was argued.and submitted on the bill and der 
murrer. 

The first question for considération is, had the United States, upon 
the facts stated and found, a right of priority of payment out of the 
property of Griswold on January 6, 1879, by virtue of section 3466 
of the Eevised Statutes ? which reads : 

" Whenevér any person indebtèd to tàie United States îs insolvent, or wheii- 
ever the estate of any deeeased debtor in the hands of the exécutera or admin- 
istrators is insufflcientto pay ail the dèbts due irom the deeeased, the debts 
.du,e tp the IJnited States shall be first fjatisfled; and the priority hereby estab- 
lished shall extend as well to cases in: which a debtor, not having suflicient 
property to pay ail his debts, œakes a voluntary assignment thereof, or in 
which the estate and èffects of an'absconding, concealed, or absent debtor are 
attached by process of law, as to cases în which an act of bànkruptcy is com- 
mitted." 

At this date it appears that Grîswold confessed judgments to sun- 
dry persons for an àggregate sum, which, together with his indebted- 
ness to the United States and stindry mortgage creditors, far exceeded 
the value of his assets, and that said judgments, with the exception 
of the one to the plaintiffa herein for $348.82, were based upon ficti- 
tious claims and confessed with the intent to hinder, delay, and de- 
fraud the United States in the collection of a claimagainst Griswold, 
then in suit in this court, and upon which it obtained judgment 
against him, on July 30, 1879, for §35,228, and $2,821.60 costs and 
disbursements. Upon this state of facts it was tacitly admitted by 
counsel, and assumed by tbecourt, on the hearing of the original 
case, that the priority of the United States attached to the property 
of Griswold, subject to the liens of the valid mortgages thereon. It 
is admitted that the statute giving the priority of payment was not 
applicable to this case, unless Griswold had made a voluntary assign- 
ment of his property; and it is also admitted that he had not done 
sp, unless the cohfessing of tljiese judgments amounted to such assign- 
ments. 



*See 13 iFED. Eep. 625. 
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There îs no doubt but thàt the effeot of thèse jndgments by means 
of the lien they carried, when docketed, unless set aside at the suit of 
creditors for fràud, wa8 pràôtically to transfer whatever interest Gris- 
Wold had in the property in question to the plaintiffs therein. But, 
upon further reflection and examination, I am satisfied that they did 
not ainount to ôï operate as an assignment within the purview of the 
statute. The latter isbnly applicable to cases where the debtor's 
estate, either by his deathj légal bankruptoy, or insolvency, bas passed 
into the bands of an administrator or assignée for the beneût of his 
creditors, or where the debtor himself bas voluntarily made such dis- 
position of it. It does not apply, then, to a oonveyance, assignment, 
or transfer, by whatever means aocomplished, to a real or pretended 
créditer or creditors in payment or satisfaction of a debt or claim. 
There must be in some way an assignment of the debtor's property 
to a third person for distribution among his creditors before the stat- 
ute can beinvoked, and then it opérâtes directly upon the assi^ee 
by requiring him to pay the claim of the United States first, and mak- 
ing him personally liable therefor if he does not. Section 3é67, Eev. 
St. The following authorities bear, with more or less directness, 
upon thèse conclusions: U. S. v. Fisher, 2 Cranch, 390; V. S. t. 
Hooe, 3 Grancb, 90; Conard v. Atlantic Ins. Co. 1 Pet. é38; Beat' 
ton T. Farmers' Bank of Delaware, 12 Pet. 132 ; 1 Kent, Gomm. 247; 
U. S. V. Canal Bank, 3 Story, 81 ; U. S. v. McLellan, 3 Sumn. 350; 
Conkl. Treat. 723. 

It follows that Bo much of the decree as provides that lot 8, in block 
10, and the W. ^ of lots 1, 2, 3, and é, in block 73, in the town of 
Salem, shaU be subject to the payment of the judgment of the United 
States, after they hâve been sold on légal process from the state court 
and before the entry of said judgment, upon the assumption that the 
priority of the United States had attached thereto prior to such sale, 
to-wit, on January 6, 1879, is erroneous and must be reversed, ànd 
a decree entered dismissing the bill as to the plaintiffs in error. 



GtJiNH ». lowA Cent. Et. Co 
{Circuit Court, S. D. lowa. 1883.) 

CoEPOTtATiôiT— JtmisDicrroN. 

The " principal place of business " ol a corporation îa np test of résidence, 
whether of a corporation or of a naturàl pèrson, as a person may réside in. on* 
Btate and hâve his principal or soie place of business in another state. 
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Trimble, Caruthers dt TrimUe, for plaintiff. 

H. E. J. Bourdman, for défendant. 

Love, D, J. The prinoiple laid down in the case of McCabe v. lU. 
Cent. R. Co. 13 Fed. Eep. 827, is décisive of the présent case. The 
défendant is an lowa corporation, having its principal place of busi- 
ness at Marshalltown, in the central division of the district of lowa. 
Prooess was served upon its agent, G. M. Miller, at the town of Albia, 
in the southern division, returnable at Keokuk. The late act of con- 
gress, creating circuit court jurisdiction in the several divisions of the 
district of lowa, provides, in substance, that suit shall be brought in 
the division in which the défendant bas bis résidence. The défend- 
ant herein now moves to bave the cause transferred to the central 
division on the ground that the résidence of the défendant is at the 
principal place of business, which is in the central division. In addi- 
tion to what is shown in the Case of MeCabe, supra, it may be said 
that the "principal place of business" is no test of résidence, whether 
of a corporation or natural person. A natural person might réside 
in one state and bave bis principal, or, for that matter, bis sole place 
of business in another state. I présume that tbousands of persons 
réside in Jersey City and bave tbeir principal place of business in New 
York, and many no doubt réside beyond the limits of the state Of New 
ïork and carry on their sole business in the oity of New York. 
; The motion is denied. 



United Btates v. Hull.* 
{District Court, S. Nebraska. November Term, 1882. 

1. ISDICTMBNT— FaLSBJ ClAIMB AQAINST THE Unitbd States. 

Any person who makes or causes to be made, or présents or causes to be pre- 
sented, any false clalm against the United States, knowlng the same to be false, 
or who, for the purpose of aiding another to obtain the payaient of a false 
claim, by making or uging, or cauaing to be made or used, any false bill, ao- 
count, claim, certificate, affldavit, or déposition, knowing the same to be false, 
may be. punished under the provisions of section 5438 of the Revised Statutes of 
the United States. 

2. Same— Statutb Conbtbued. 

The section above cited is not limited in îts opération to false claims pre- 
sented by the accused on his own behalf, but applies as well to such claims 
presented by an attorney, agent, offlcer, or other person presenting or aiding in 
the collection of a false claim, knowing it to be false. 

*From the Colorado Law Reporter. 
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3. InDICTMENT— DUPLICITY. 

An indictment which charges that the défendant made, and caused to be 
made, the false voucher, ceniflcate, or claim, and that he "presented and 
caused to be presented," is not bad for duplicity because the statute employa 
the disjunctive " or " instead of " and." 

Mr. Lamberton, U. S. Atty., and Mr. Webster, for the United States. 

Mr. Woodworth and Mr. Thurston, for défendant. 

MoCrary, g. J., (orally.) We bave considered the motion to quash 
the indictment in this base, and I am now ready to state the con- 
clusions arrived at, 

The indictment in the case charges, in substance, — First, the mak- 
ing of false claims against the United States; and, second, aiding 
another person to obtain payment of false claims against the United 
States. There are a number of counts in the indictment, but I be- 
lieve they are ail conceded to be substantially alike, and therefor© 
it will be sufficient to consider the first count. This, after certain 
allégations setting forth that défendant was custodian of the United 
States court-house and post-office at Lincoln, and certain other allé- 
gations rather introductory in their character, not necessary to be 
repeated, proceeds thereafter to say that "défendant did willfully, 
unlawfully, and feloniously make and cause to be made, and présent 
and caused to be presented, to an officer of the treasury department 
of the United States of America, a certain false, fraudulent, and ficti». 
tious claim and account against the United States of America for pay- 
ment and approval for 806 yards best quality Napier matting, at 80 
cents per yard, alleged in said account to hâve been purchased from one 
Albert M. Davis for the use of said building, at a priée of $644,80, 
which said claim was false, fictitious, and fraudulent, as said Dwight G-, 
Hull well knew, and that said goodswere never delivered by said 
Albert M. Davis at the price named, or at the place named. Then 
follow allégations that the défendant, for the purpose of aiding to 
obtain payment of said claim, unlawfully and feloniously did make 
and use, and caused to be made and used, a certain false bill, voucher, 
receipt, certificate, or account, which is copied in the indictment, fol- 
lowed by the allégation that said voucher, receipt, bill, or certificate 
was and is false, fictitious, and fraudulent as to the cost or price of 
said matting, as the said Dwight G. Hull well knew; and the grand 
jury aforesaid, upon their oaths aforesaid, présent that the said Albert 
M. Davis never received the sum of $644.80 for said matting from 
the United States or any other person." 
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Hère is a very distinct and sufficient allégation of the two offenses 
to whieh I hâve referred, namely : First, the making and presenting 
of a false claini; and, second, aidihg another to obtain the payment 
o'f a false claim. We are of the opinion that thèse offenses, as hère 
charged, corne clearly within the provisions of section 5438 of the 
Eevised Stàtùtes of the United States, which provides that "every per- 
son who makes or causes to be made, or présents or causes to be 
presented, for payment or approval to or by any;pers6n or officer in 
the civil, military, or naval service of the United States, any claim 
upon or against the government of the United States, or any depart- 
ment or officer thereof, knowing said claim to be false, fictitious, or 
fraudaient, or who, for the purpose of obtaining, or aiding to obtain, 
the payment or approval of such claim, makes, uses, or causes to be 
made or used, any false bill, reoeipt, voucher, roll, account, claim, cer- 
tificate, affidavit, or déposition, knowing the same to contain any 
fraudulent or fictitious statement or entry, shall be imprisoned," etc. 

It is not contended by counsel for défendant that this section of 
the statute does not describe in gênerai terms the offense charged in 
the indictment ; but, as I understand the counsel, they do insist that 
the statute applies only to a party who présents a false claim on his 
own behalf, and does not apply to a person who présents a false cer- 
tificate or voucher on behalf of some other person, or in the name of 
some other person. We are unable to concur in this view of the stat- 
ute. It appears on the face of the statute that it is intended to apply 
to a case where a person makes, or causes to be made, a false state- 
ment of this character, or where he obtains, or is guilty of aiding to 
obtain, the payment or approval of any such false claim. The use of 
this language clearly implies that the statute is intended to cover a 
case where an attorney, agent, >of&cer, or other person undertakes to 
get a claim which is false and fraudulent allowed in his own behalf, 
or in behalf of any other party; otherwise the language "aiding to 
obtain" would'have no meaning whatever. It is a matter of history 
that this législation was intended mainly to put a stop to the practice 
which was said to prevail at the city of Washington and elsewhere, 
where claim agents and lobbyists, acting on behalf of others, were in 
the habit of manufacturing false and fictitious testimony — ^pension 
agents, and other agents of that character. We are clearly of the 
opinion there is nothing in the point to which I hâve referred. 

It is argued that the indictment is bad for duplicity, because it 
allèges that the défendant "made, or caused to be made," this false 
voucher, certificate, or claim, and that "he presented, and caused to 
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bé presetitéà;" but the autborities are abundant in Bnpport of tbe 
prineiple that it is no objectton' to an indiotmentto say that ."défend- 
ant dîd, or càused to be donie," a particular aot which ia punifihable 
by criminal statutê. The allégation is good in that form, aïthough the 
statute may employ the disjunctive conjunetion "or" instead of 
"and." 

The following are gome of the authorities upon this point : Gom, 
V. Twitchell, 4 Cash. 74; State v. Fletcher, 18 Mo. 426; Durham v. 
State, 1 Blae'kî.SSî State v. Meyer, 1 Speer, (S. C.) 305; State v. 
Kuns, 5 BUtîkL SU} State V. Morton, 2t Vt.310; 2 Archbold,Crim', 
Law, 810. - • 

See U. a. V. CprUri, H Fed. Eep. 238; IT. 8. v. Moore, 2 Lovy. 232, 



NiOHOLS V. HOETON. 
{Vireuii Court, N. V. Iowa,E. D. Décember 8, 18?2.) 

1. Peivilegb op Witnbss— Exemptioiî prom Sekvice op Crm, Process. 

Défendant, while in attendance as a party and witness upon thé trial of a 
case in Howard couùty, lowa, by telegram directed and instructed the shelrifC 
of Mower county, Minnesota, to seize by writ of attaçhment thegbods of plain- 
tifl, whereupon plaintifiE immediately brought suit for tbe wrongful taking 
thereof, and served défendant with notice of the commencement of such suit. 
Hdd, that défendant could not protect himself from respondihg to the ao. 
tlon brought against him by the alieged owner of the property, under the priv- 
ilège usually acçorded to witnesses and parties in attendance upon a trial of a 
cause in court. 

2. Same — Exception to Rule. 

Where parties or witnesses, ■whilé in attendance upon the trial of a cause, in. 
cluding going to and returning from the place of trial, do no wrong or injury 
to third parties, they may claim exemption from service of civil process; but 
■where they lay aside the character of parties or witnesses, and for their own be- 
half and beneflt give cause for the institution of actions against them by third 
parties, they cànnot invoke this privilège, but must be deemed to hâve waived 
the exemptioA. The trial upon whioh, the party or witness is in attendance 
must not, however, be interfered with by such service. 

This action was commenced in the circuit court of Howard connty, 
ïoWa. The defetidànt is, and was at the time of the beginning of the 
action, a résident and citizen of Minnesota. Service of the original 
notice was had upon défendant at Cresco, Howard county, lowa, on 
the fourteenth day of April, 1882. 

The pétition allèges that plaintiff is the owner of certain personal 
property; that the same v«is in his posseôsion; that while he (the 
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plaintiff) was removing said property to Dakota territory it was lev- 
ied on by the sheriff of Mower county, Minnesota, by virtue of a writ 
of attachaient issued from the district court of Olmsted county, 
Minnesota, in an action wherein the présent défendant is plaintiff 
and William 0. and W. Nichols are défendants ; that such levy was 
for the benefit of the défendant herein, and was made by his express 
directions; that such levy and taking possession of said property were 
wrongful and to the gréât damage of plaintiff. 

At the September term, 1882, of the circuit court of Howard county, 
to-wit, on the twenty-sixth day of September, being the second day 
of the term, the défendant filed a pétition for the removal of the cause 
into the fédéral court, which pétition was granted, and the cause has 
been dùly filed in this court. The défendant took no action in the 
state court save only the filing the proper pétition and bond for the 
removal of the cause into this court. 

On the first day of this term of this court, and as soon as it could 
be done after the removal of the cause, the défendant filed a motion 
to quash and set aside the notice and the service thereof upon défend- 
ant, being the notice served in the state court upon défendant, notify- 
ing him of the commencement of the action, for the reasons that, when 
said notice was served upon him, the défendant was a résident and 
citizen of Minnesota ; that he was in lowa only temporarily, and for 
the sole purpose of attending as a party and witness upon the trial of 
a suit then pending in the court of Howard county, lowa, and that 
service of the notice was made on him while he was in lowa, for the 
above purpose, and before the cause upon which he was in attendance 
was heard ; that being thus in attendance upon the court as a party 
and witness, he was privileged from being served by légal process in 
a civil action. 

It is shown by the affidavits filed in connection with this motion 
that the défendant went to Cresco, lowa, on or about the tenth or 
eleventh of April, 1882, for the purpose of attending the trial in the 
cause then pending at that place; that previous to going to lowa, 
and about the eighth day of April, he instituted an action in Olmsted 
county, Minnesota, against William 0. and W. Nichols, and sued out 
a writ of attaohment therein, and caused the same to be placed in 
the hands of the sheriff of Mower county, with instructions to levy 
the same upon the property which was subsequently taken by the 
officer; that he instructed the ofificer to keep watch for said property, 
and informed him that he was going to lowa, and that he would en- 
. deavor to ascertain when the property would be shipped from lowa 
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through Minnesota, and would notify the sheriff by telegraph of the 
faets, in order that the sheriff might make the levy; that while the 
défendant herein was at Cresco, lowa, to-wit, on the eleventh day of 
April, the défendant sent a telegram to the sheriff of Mower connty, 
notifying him that theproperty was in transit, and to make the levy; 
that this telegram was not received until the next day by the sheriff, 
who had already found the property, and eKecuted the writ of attach- 
ment by taking possession of the property; that on the thirteenth 
and foarteenth days of April the défendant sent telegrams to the 
sheriff of Mower county directiug him to hold the property under : 
the writ of attachment. 

Under this state of f acts it is urged in bëhalf of plaintiff that thfe 
privilège 'claimed, of exemption from service of proeess in à èi\'il- 
action when in attendance upon another court as a party and wit- ' 
ness, does not properly apply; and, further, that it is how too liàte 
to assert the claim, for the reasôn that the défendant dià not make 
the claim in the state court, but simply appeared generally in the 
action, and filed a pétition for removal into this court upon the ground 
that there was a controversy pending between the parties in "which ■ 
the amount involved exceeded $500. 

H. C. McCarty, for plaintiff. i 

Reed de Marsh, for défendant. 

Shibas, D. J. The gênerai prineiple that parties, witnesses, and * 
jurors are privileged from service of légal proeess in civil actiona 
while in good faith they are in attendance upon the hearing of a 
cause in court, is well recognized by the authorities, and in the case 
of parties and witnesses this exemption from service of proeess extends 
to the tftking of testimony befoie a master or commissioner prepar- 
atory to the final submission of the cause to the court. In point of 
time, the privilège exista during the time fairly occupied in going to and 
returning from the place of trial or hearing, as well as during the tiine 
when the party is in actual attendance at the place of trial. See Brooks 
V. Farwell, 2 McCrary, ii20; [S. C. 4 Fed. Eep. 166;] Juneau Bank 
V. McSpedan, 5 Biss. 64; Bridges y . Sheldon, 7 Fed. Eep. 17; Plimp- 
ton V. Winslow, 9 Fed. Eep. 365 ; Lyell v. Goodwin, 4 McLean, 29 ; Per- 
san V. Grier, 66 N. Y. 124; 1 Greenl. Bv. §§ 316, 317. 

Although this rule came into existence at a time when, in civil 
causes, the défendant might be arrested and held in custody to an- 
swer the writ unless bail were given, and although that fact had 
doubtless great weight in bringing about the adoption of the rule, as 
it is maûifest that if a party, juror, or witness attending upon one 
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cause coiil(i be arrested in another and kept in custody, it would im- 
pede and poBsibly def eat the proper disposition of the cause on trial ; 
yet this was not, the soie or only reason fpr the adoption of the rule 
in question. If ithad been the sole reason for the rule, then, upon 
the abolition in any state of the right to arrest a défendant in a civil 
cause, the rôle itself might be deemed to hâve been thereby abro- 
gated. Expérience, however, bas shown that in order that causes 
may be fully heard, and th« orderly administration of justice may be 
asBured, it is necessary that parties, witnesses, and jurera shall be 
protected against service of process in civil actions whUe they are in 
good faith in attendance upon the trial of causes. If parties or wit- 
nesses are liable to be sued when in attendance upon the court in 
whicli the cause with which they are conneoted is pending, and by 
reason thereof they may be compelled to appear and answer in a 
foreign tribunal, or in one dififerent and far distant from that wherein 
they could alone hâve been sued,- had they not been in attendance 
upon the court, the fear thereof might well deter them from attend- 
ing at the place ,of trial; and if they were beyond the reaeh of a sub- 
pœna, a party might, as a conséquence, be deprived of the personal 
présence and testimony of witnesses whose absence would be fatal to 
his cause. 

Without, however, endeavoring to give ail the reasona why the 
■privilège in question is still recognized and enforced in states under 
whose lawa no arrest of the person can be made, as part of the pro- 
cess for the institution of civil actions, it is sufiScient to say that the 
rule exista- and is in force, and in ail cases comjng within its reason 
and true purpoae this court will not hesitate to enforoe it. Is it, 
however, a rule without exception, to be rigorously enforced in every 
case without référence to circumstances ? Suppose -a party or wit- 
ness is in attendance upon a trial in a given case, and while so in 
jittendance he wrongfuUy takes or injures the property of a third 
person, or inflicts bodily injury upon him, is such third person to be 
debarred from bringing an aetipn at once against the wrong-doer, 
because he happened to.be a parly pr witness in some cause then 
pending.fûF trial,, but with wbich the third person bas no connection? 
Suppose a party or witness cornes from a distant state, or possibly 
fïpm a foreign cQuntry, to attend upon a trial, and while on bis jour- 
neyjhe. commita awrong, is the party thus injureid obliged to submit 
to thewrong and poftppne the bringing of an action , for redrespt, untU 
the wrong-doer has. returnerd io his. honie, which, as .sugg^sted, rûay 
be^iii îVîfo-ieign çoun|ry;,.pr, if in..the,.Unit;^j;^t%teB, may b8,|P;faif d-is-i 
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iant as piracticalfy to dieféalf ail remèdy iî the injured party is bbïî|^ 
to foUow him to his home? Suppose a party or witness, wlien in 
attendance upon a tria,l, becomes indebted to a hotel-keeper for his 
board, or to a merchaiit for goods purchased, to be paid for on dèliv- 
ery, and the debtôr refusés tô pay his just debts thus contracted, are 
the creditors pbwerless in the premises, and are they to be compelled 
to await the return of the debtor to his own home before they can 
inyoké the protection of thé law? If such a rule should be upheld, 
would it not be enabling parties and witnessès to perpetrate wrongs 
upon third parties, and then to escape responsibility by invoking the 
privilège attaching totheir oharacter as parties or witnesses in pend- 
ing litigation, thus converting that, which was originally inteniled as a 
shield for their protection, into aweapon of offense, to the injury of inno- 
cent third parties ? Where the parties or witnesses, while in attendance 
upon the trial, including going to and returning from the place of 
trial, do no wfong or injùryto third parties, they may claim the pro- 
tection of the privilège of exemption from service of civil process, but 
■where they lay aside the charactér 6î parties or witnesses, and for 
their own behalf and beneât give cause for the institution of actions 
against them on behalf of third parties, then it would seem just to 
hôld that they cannot invoke the privilège in question^ but that by 
such action on, their part they njmst be deemed to bave waived the 
exemption. In the exercise of the right -of : bringing suit in such 
cases, it would be the duty, hbwever, of such third party, in instituting 
his proceedings for the protection of his rights, tp see to it that he does 
not in fact interrupt the trial of the cause upon which the party or 
witness is in good faitb in attendance. 

In the case at bar, it appears that the défendant herein, when 
served with the nçtiçefor the commencement of the action, was in at- 
tendance upon the trial of tk cause in Howard oounty, lowa; tht^t 
while in said county the sherifE of llower county, Minnesota, by hîs 
direction and express authority, levied a writ of attachment upon the 
property of theplaintiff herein, this being done on the eleventh day 
of AprU, 1883. -The wrong çomplained of was not compaitted until 
that day, and the cause, of action did not arise until that time, and 
as the évidencfij shows that ,th© défendant was on that day sending 
directions ta the sheriffto aid him in seizing the property, itmustbe 
held that he was an active pj^ticipant in the taking of the property, 
and that he cannot protect himself from responding to the action 
brought against him, by the alleged owner of the property, under the 
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priyilege nsnally accorded to vritaesses and parties in attendance upon 
a trial of a cause in court. 

There was no claim made, ttiat the mère service of the notice on 
défendant, requiring bim to appear and answer at the September term 
of the court, the service being made in April, in any mauner inter- 
fered with the trial of the cause then pending and upon which the 
défendant herein was then in attendance. 

Upon the facts diselosed on the record, we hold that the motion 
to quash the notice and service thereof must be overruled, and it is so 
ordered. 

See Lamed v. Qriffin, 12 Fbd. Rep. 590; Matthem T. Pufer, 10 Fbd. Bep. 
606, au^ Qute. 
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fjircuit Court, D. loica. 1882.) 

1. HiGHWAT CéoSSINGS ON RaILBOADS — NEGLIGENCE — PEBSONAL INJUBIES. 

The liabillty of a railroad company fordeath or pcrsonal Injuries caused bj- 
the neglect of the company to put up at highway crossings the sign-board 
to -warn travelers along the highway of danger from the proximity of the 
railroad train, does not attach absolutely under the statutè where it appears 
the damages sustained were the resuit of the injured party'g own négligence, 
and were not caused by the absence of the sign-board. 
3. Samb— Statctb Constbubd — Singn-Boabds at Crossinob. 

The intention of the statute was not to create an absolute liability on the 
part of the railroad company, but to make the failure to provide sign-boards 
at highway crossings conclusive évidence of négligence on the part of the com- 
pany. 

This action is before the court on motion for a new triai on the 
ground of misdirection to the jury as to the lar of the case. Plain- 
tiff's intestate was killed by a moving train while àttempting to cross 
defendant's road with a team at a public crossing. The statute of 
lowa, § 1288, requires a sign-board to be set up at public cross- 
ings as à wàming, and plaintiff élaimed that the neglect to set up 
such sigû-bôard at the highway crossing where the înjury occurred 
made the deifendànt àbsolutely liable nnder the statute, and réquested 
the court té charge the ]ury to that effect, which the court refused. 
The questiûti was upoxi the construction of the statutè, which is as 
follows; 
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Sec. 1288, Code of lowa. " Every corporation constructinig or operating a 
railway shall make proper cattle-gttards where the samo enters or leaves any 
improved or fenced land, and construct at ail points where Buch railway crosses 
any publie highway, good, suflBcient, and safe crossings and oattle-guards, 
and erect at such points, at a sufflcient élévation from such highway to admit 
of free passage of vehicles of every kind, a sign, with large and distinct let- 
ters placed thereon, to give notice of the proximity of the railway and warn 
persons of the necessity of looking ont for the cars; and any rail waycompany 
neglecting or refusing to comply with the provisions of thia section shall he 
Uablefor ail damages stostained hy reason of sucTi neglect and refv^al, and in 
order for the injured party to reeover, it shall only be necessary for him to 
prove such neglect and refusai." 

William McNett, John A. Shank, and JSarcrq/ïcéCrafc^, forplaiutiff. 

H. H. Trimble, J. W. Blythe, and Stiles <è Lathrop, for défendant. 

Love, D . J. What is meant by the terme " absolute liability" as hère 
sed? They mean a liability created by positive law, free from any 
conditions whatever. That is absolute which is unconditional. Thus 
the relation of cause and effect between négligence and the injury is 
a condition, and the plaintiff's own conduct as to négligence contrib- 
uting to the injury is a condition. Both of thèse' are at «ommon 
law conditions to be considered in the right of recovery. But àccord- 
ing to the plaintiff's doctrine the statute dispenses with ail eonditions 
by creating an absolute liability. Thus, having proved the défend- 
ants négligence, the plaintiff contends that the statut© imposés an 
absolute liability for the injury, even though the sign had nothing to 
do whatever in causing the injury ; and the same resuit wouM foUow, 
assuming the fact to be that the plaintifif's own misconduct Tj^as an 
essentially contributing cause, or even the sole cause, of thé injury, 
Supposing, indeed, that the absence of the sign-board hadhothiïlgto 
do in causing the injury, it must bave been either entirely fortuilious 
or the resuit of the plaintiff's own négligence. 

It is a f undamental rule in the interprétation of statutes that the 
construction must be put upon thé wholeand nota part of thé words 
of the act or clause. An interprétation which gives no force and ef- 
fect whatever to some important and significant \Tords in a clause or 
section mUst be rejected, in the absence of some côUclusive xeasûn for 
disregarding them as mère surplusiagé. Now it seema ïo us that if 
the plaintiff's construction of section 1288 be correct, the court must 
entirely reject and disregâîrd the words "sustained by reasbn of such 
neglect and refusai, " in the cia,use *hich provides that "any railway 
Company neglecting or refusing to comply with thfr provisions oî thia 
Bection shall be liable for ail damages sustained by réasou oi su&Jx 



nçglect and refusai." According to thé plaintiff's construction the 
Company is liable for aM damages snstained by the plaintiff, and not 
merely sùch damages as are sustained by reason of the "neglect or re- 
fusai ; " in other words, the défendant is liable, according to this 
theory, for the damages sustained, whether the same resuit from the 
defendant's négligence or not. For the plaintiff contends that the 
statute imposes an "absolute liability," not a liability depending upon 
any conditions whatever. It is unimportant, in this view, whether 
the condition of cause and effect between the négligence and the 
injury exists or not; in other wbtds, it is not a necessary condition 
that the damages should be sustained by reason of the defendant's neg- 
lect or refusai. Even though there should be no connection or re- 
lation whatever between; the want of a proper sign and the accident; 
nay, more, though the accident should be the direct and sole resuit 
of the plaintifif's own négligence, — the défendant must pay the dam- 
ages, since the statute créâtes an "absolute liability." This construc- 
tion, therefore, simply éliminâtes from the statute the words "ail 
damages sustained by reason of such neglect and refusai." 

I do not forgetfthat the section, further provides that "in order for 
the injured party to recover it shall only be necessary for him to prove 
such neglect and refusai." But thèse words must be construed in 
connectiop with those already quoted, and so as to harmonize with 
them. It is not necessary to put upon thèse words a construction 
whioh would ?ender the words first quoted nugatory. The words last 
quotçd by;no means necessarily imply that the defendant's liability 
shall be absolute and unconditional^ thereby making the words first 
quoted mère surplusage, and cutting off, as counsel contend, ail in- 
q^uiry into the plaintiff's misconduct or négligence. 

The words whiçh provide that in order for the injured party to re- 
cover it shall "only be necessary for him to^royethe defendant's neg- 
lect or refusai" to erect the sign, relate ea: vi termini rather to the 
jmeasure of th« plaintiff's proof than to the nature and extent of the 
defendant's liability. Nothing is said in this section àbout the de- 
fendant's liability being absolute. If it was the purpose of the légis- 
lature to make so radical a change in the law, why was it not expressly^ 
deçlared that the defendant's liability should be absolute and the dé- 
fense of oontributory négligence abolished? Why was so important 
an innovation jleft to be inferred from a provision as to what it should 
be necessary for the plaintiff to proye in order to establish bis case? 
;The i8np?eme court of loisra hftd, before the passage of the statute in 
question, established the ruile that the plaintiff must in case of per- 
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sonal iajury; in order to recover, prôv© not onlythe négligence of the 
défendant, but his own freedom froîû contributory négligence. This 
rule bas always been considered unjust and illogical by many mem- 
bers of the bar, and I see no reason to doubt that it was the purpose 
of this législation, in the provision under discussion, simply to relie va 
the plaintiffof this unjust double burden. The législature simply 
intended to say to the party injured: "It shall only be necesaary for 
you, in order to recover, to prove the négligence of the défendant in 
failing to comply with the statute ; it shall not be necessary for you 
to go further and prove that you yourself were not in fault." 

This construction not only harmonizes the two "provisions of 
the section quoted above, but it is in strict accordance with our com- 
mon légal parlance. It is not unusuàl in légal language to say that 
it is only necessary for the plaintiff, in order to make out his case, 
to prove so and so, without for à moment intending to imply that 
the defendiant's liability shall thereby be made absolute, and that he 
shall be precluded from setting up any proper and usual défense. 
Again, a construction ought, if possible, to beavoided whichleadsto 
injustice or absurdity, and to a plain infraction of established prin- 
ciples, since it is unreasonable to suppose tha,t the législature in* 
tended such results. Let ussubject the plaintiff 's construotiott to 
thÎB test. The liability to the injured party canjïot be at the same. 
tiœe absolute and conditional. It must be ônè. or the, other. If, 
therefore, the plaintiff's construction is correct, tJié railway compàny 
must be unconditionally liable for .the injury suffered by reason of 
the mère fact of failing to erect the sign. Now, thé absence of the 
sign may ormay not cause the injury or even contributé to it. The 
plaintiff's doctrine is that the statùte croates an absolute liability, and 
therefore it makes no différence whatever whether any ïelation of 
cause and éffect exists between the négligence and the injury or not> 
This would seem to be illogical, absurd, and ufcterly répugnant to es- < 
tablished prihciples of làw. Thûâ a sign, if it existed,- could give no 
■warning to a blind man, and yet, aceording to. the plaintiff's view,;if 
a blind man sbould venture ùpon the crossing andiiseceiY© injury, 
though he should himself be enticdiy in fault, thé company ■would be 
liable. Again, if a party in pitch darknéss should, withoutateppiaè 
to listen for a coming tï^xa. or tO look out for itis lights, rusb upodthe' 
crossing and suffer injury, the eompany would be liablftfey îieason:<rf, 
thé absence of the sign, aithough i£ ..the sign; were,: piresent ittcould 
nôt be saen., So, if s^mm iû.fiallïie\?vOf^a i)Qïaingï:train afed seeingî 
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his danger should be, against bis own will, oarried by an ungovern- 
able horse upon the crossing, the company would be liable for the in- 
jury to both man and animal beoause of the absence of the sign. 
Again, suppose a party should see a train approaching the crossing, 
he would then bave ail the warning that a sign could give; yet if he 
should rashly and of his own négligence Tenture upon the crossing, 
taking the chances of escape,the conipany would be liable for his in- 
juries because of its failure to bave up the sign. Thus, if the plain- 
tiff's doctrine of "absolute liability" be sound, might a party recover 
damages resulting entirely and absolutely from his own fault and 
négligence. This would be unjust and absurd, as well as clearly ré- 
pugnant to the provision of the statute that the damages recovered 
shall be "sustained by reason of the neglect or refusai" of the com- 
pany to erect the sign. 

It is said that this absolute liabilify is founded upon considérations 
of public policy, and that the législature so intended it; that the 
provision was intended to be punitive,— a sort of fine imposed upon 
the company to compel them to oomply with the requirement of the 
statute. But we bave seen that^ to give the statute this construction 
it would be necessary to reject or disregard certain express words 
of the act, and no argument from convenience or policy can justify 
the court in ref using to give any effect whatever to express words in 
a statute. Besides, it is difficult to see what sound policy there would 
be in a law that while inflicting unjust penalty upon one party would 
encourage négligence in another, by assuring him of damages even 
resulting from his own carelessness. Sound policy requires that 
both parties in this class of cases should be put to the exercise of 
diligence by being made to know that damages may resuit to them 
from their failure to exercise reasonable care. If the plaintifï's doc- 
trine be Sound, I can see no good reason why a party might not re- 
cover for injuries resulting from his own willful misconduct in passing 
a crossing in the face of danger. The plaintiff's counsel admit that 
there could be no recovery in such case because of the prinoiple that 
a party can take no advantage from his own wrong. But is not a 
party's négligence his own wrong as well as his willful misconduct ? 
The différence between négligence and willfulness in a civil action 
for damages is in the degree only, and not in the essence of the wrong- 
doing. If, moreover, the statute imposes an absolute liability, and 
infiicts a sort of fine upon the railway company as a penalty for its 
non-compliance with the law, and this upon grounds of public 
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policy, what différence can it make in the question of contributory 
négligence whether the plaintiff's injury is the resuit of his mère nég- 
ligence or his willful miseonduct? 

Undoubtedly the statute makes the failure on the ]f)art of the Com- 
pany to erect the sign conolusive évidence of négligence. It is négli- 
gence joer se, and no évidence can be received to remove from the 
Company the imputation of négligence. To this extent the statute 
changes the common law; but does it folio w, in the absence of ex- 
press vrords, that the législature intended to still further change the 
common law by dispensing with the necessity of ail diligence and 
care on the part of the injured? Was it intended that a plaintiff 
might willfully and intentionally, or with gros» and wanton négli- 
gence, precipitate himself in the face of danger, seeing his péril, upon 
the crossing, and still recover damages for injuries thus received ? 
In other words, was it the intention of the législature to repeal 
by mère implication the long-established doctrine of contributory 
négligence with référence to cases ariaing under this statute, and 
give the plaintiff damages caused by his own miseonduct? And 
could it bave been the purpose of this législation to give the plaintiff 
damages although it should clearly appear that his injuries resulted 
in nowise from the defendant's négligence in failing to erect the sign, 
but from some other and whoUy différent cause ? And if the latter 
question be answered in the affirmative, how are we to reconcile suoh 
an answer with the express provision of the statute that the défend- 
ant "shall be liable for ail damages sustained by reason of such neglect 
and refusai." 

It seems to me that if it had been the purpose of the législature to 
make such radical changes in the law involviug, in many cases, re- 
Bults at once unjust, illogical, and absurd, its purpose would hâve 
been made known in express terms, and not left to doubtful inference. 
The statute makes the mère non-erection of the sign négligence, and 
prescribes that no other proof shall be required to show négligence. 
DoubtlesB it is a presumption under this statute that if the sign were 
up the plaintiff would take notice of it, and being thus warned would 
avoid injury. But I see nothing in this to preclude the défendant from 
showing affirmatively that the plaintiff was guilty of contributory 
négligence, without which the injury would not bave occurred. Sup- 
pose, for example, that the défendant could show that the plaintiff 
saw the train nearing the crossing, and, nevertheless, rashly at- 
tempted to cross in the face of impending danger, what good reason 
v.U,no.6— 22 
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can tiiere beTvliy he should not be permitled to do so? What reason 
■wpuld there bé in sach case in saying that if the aign had been up he 
might hâve been warned by it of the coming train and avoided the 
danger, seêing that he had before him a more impressive warning 
of the impending danger than any sign-board could hâve given. 

The précise question before the court bas not been decided by the 
suprême court of lowa. Every case cited from the lowa reports 
might be distinguished from the présent by essential circumstanoes. 
We bave, ho^wever, no présent purpose to review them, since to giva 
them a critical analysis would extend this opinion beyond ail reason- 
able limits. It is sufficient to say that, rightly understood, the lowa 
décisions give such decided countenance to the conclusion at which 
we bave arrived as to leave no doubt that the question will, when di- 
rectly presented to the suprême court of lowa, be decided as we bave 
hère determinèd it. Small v. R. Co. 60 lowa, 338; Lang y. H. C. 
R. Co. 49 lowa, 469; Dodge v. Burlington é C. R. R. Co. 34 lowa, 
276; Speiice v. Chicago é N. W. R. Co. 25 lowa, 139-142; Stewart 
V. Burlington ce M. R, Co. 32 lowa, 561, 562; Payne v. Chicago, R, 
/. cÉ P. iî. Co. 44 lowa, 236. 

The motion for a néw trial is overruled. 

iSee Tucker v. Duncan, 9 Ped, Réf. 867; Thomas v. Belaware, etc., È. Co. 8 
FiEt). Eép. 729. 



Thë Chinëse Tax Cases. 
On- Yûen Haï Co. and others v. Ross and another. 

(Uircuti Court, D.Oregon. November 22, 1882.) 

RoAD Work— LiABiLiTY S'oh— Hov Enforced. 

A statutô of Ôregon provides that ail maie persons Detween certain âges, " re- 
siding " in a road district, shall be liated for road labor on or before April 15tli, 
and be liable to peiform two days' worli on the roads therein, and If any such 
person shall f ail to do so after being assessed therefor and warned thereto by 
the superviaor, the lattermay deliver a statement of such delinquency to tbe-sher- 
iiî, witjh the amount necessary to discharge it, to-wit, two dollars for eachday's 
work, who shall thereupon collect the same by seizure and sale of the personal 
oroperty of the dolinquent ; and if such property cannot be found out of whieh 
to mateesùch tax, the sheriff shajl demand the amount from any person indebted 
tp such, delinquent, and collect the.same out of liis personal estate, unless he 

' m'akè.s oàth that heis not jhdebW to such dëlinquent ; and the sheritf shall 
reeéivè fo-^ hia serwcéa» sùm.iëquàl tô Ohe-fourth: of stich delinqueht. tà^, be^ 
sides his lawful fées, to be paid by the delinquent or collejcted; Vfith^ the tax. 
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EM: Semble, tii&t ademat^d fora delinquent tai from a' tliird.peraon îs not 
valid, unless ;f appears therefrom (1) that the offloer had not been ableto make 
tHe same out of the delinquent's propetty ; (2) that it contained a statement or 
-allégation to the eilect that unless the party paid the amouut, or made oath thaii 
he was not indebted to the deliùquent, the offlcer would proceed to çoUect the 
same out of his Personal estate ; and (3) that it was not for a greater sumthan 
the tax, and one-fourth thereof in addition, as a compensation to the sherifE for 
making the demand and recèivihg the money ; and no othér fées are demandable 
or chargeable thereon, unless the offlcer is foroed to make the collection by 
seizure and sale of property, for whiçh he is entitled to the usual fées for suoh 
service, in addition to suoh one-fourth. 
2. Same— Who Liablb to Pehfokm. 

Certain Chinese laborers came to this state to engage in labor npon public 
Works, and on Api-il 1, 1882, were in road district No. 8, in Multaomah county, 
at work on the construction of a railway from Portland to the Dalles and east- 
ward, where they remained a few months, passing through and beyond the dis- 
trict as the road-bed was completed, Without any purpose or occasion to remain 
longer in the district or ever retom there. Sdd, that they were not *• resid- 
ing" in said district on or before April 15th, within the meaning of the stat- 
nte, 80 as to be liable to perform road labot therein, 

I In Equity. Suit for injunction. 

William H. Effinger, for plaintiffs. 

George W. Yocum, for défendants. 

Deady, D. J. This suit is brought by a Chinese firm of this city 
called On Yueû Hai Company, composed of four persons whose names 
are given in the bill, and 16 other sueh firms, composed of one or 
more persons eaeh, to restrain the défendant Sears, as sheriff of 
Multnomah county, and the défendant Eoss, as super visor of road 
district No. 8 therein, from coUectiag from them or the Oregon Eail- 
way & Navigation Company, by seizure and sale of their goods and 
çhattels, or otherwise, the sum of four dollars per head, claimed by 
paid défendants to be due from each of 1,449 Chinese laborers in the 
employ of the plaintiffs as laborers upon the railway of the said 
Oregon Eailway & Navigation Company. 

Upon the filing of the bill, by consent of the parties, a preliminary 
injunction was allowed, and afterwards the cause was heard upon 
the bill and answer. 

The bill is drawn upon the theory that thèse Chinese laborers were 
not only not liable to do road work in district No. 8, but that the 
proceeding taken by the défendants to enf orce the payment of a 
money tax as a substitute therefor is whoUy unauthorized by law. 

By thé lawiB of this state it isprovided that .each road supervisor 
ehall, on or ieforé April 15th of each yëar, "make out, in alphabet- 
ical order, a list of ail persons liable to perform labor ou the public 
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roads residing wîthin his district," and assess two days' work on such 
roads to each of such persons. Females, persons under 21 and over 
50 years of âge, and those who are a public charge or too infirm to 
labor, are exempt from road work; and any one may pay two dollars 
to the supervisor in lieu of any such day's work. 

If any person subject to road labor as aforesaid shall, after three 
days' notice from the supervisor, "personally or by writing left at his 
usual place of abode," neglect or refuse to perform said labor, "such 
delinquent shall thereby become liable to the supervisor for the 
aœount of this road tax in money; and such supervisor shall proceed 
at once to coUect the same by levy and sale" of his property. 

If sufficient property of the delinquent out of which to make the 
tax cannot be found, the supervisor must proceed against him by 
action, and the judgment therein may be enforced as for a fine in a 
criminal action. ,0r. Laws, pp. 726, 728, §§ 21, 22, 24, 27. 

Such was the statute until October 2é, 1866, when "An act to 
facilitate the collection of taxes in certain cases" was passed, which 
provided as follows : 

Section 1. "Any offlcers charged with the collection of any tax, who cannot 
find Personal property out of which to make the same, shall demand such tax 
from any person who may be indebted to such tax-payer, and shall collect the 
saine out of his persoual estate, unless he shall take and subscribe an oath 
that he is not indebted to such tax-payer, which oath may be administered by 
such collecter." 

Section 2 authorizes the assessor to eollect the poil tax at the time 
of assessing the same, and in default of such payment he is required 
to give the sheriff a list of such taxes, who must collect the same by . 
the levy and sale of property, or "in the mode directed in the pre- 
ceding section." 

Section 3 provides: "If any person liable to perform labor on the 
public roads * * * shall fail to do so when warned, * * * 
the supervisor shall immediately, give to the sheriff a statement of 
such delinquent road work, * * • showing the amount that will 
discharge the same in money, and the sheriff shall immediately col- 
lect the same in the manner aforesaid, and pay it to such supervisor." 
This section also provides that "the sheriff shall receive for his serv- 
ices," under said sections 2 and 3, "a sum equal to one-fourth part 
of the delinquent tax, besides his la,w£ul fées, to be paid by tha delin- 
quent or coUected with the tax." Or. Laws, pp. 769, 770, §§ 101- 

loa.,, .,,.-., 
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Upon this hearing the answer is taken for true ; and, reading it in 
the light of the circumstances and the uncontroverted allégations of 
the bill, the material facts of the case appear to be as foUows : 

Aboiit February, 1882, thèse Chinese laborers came to Oregon, and weie 
omiioyed upon the railway then being constructed by the Oregon Eailway & 
Xiivigation Company between Portland and eastern Oregon via the balles, 
iinder contract with the plaintifls to that effect, and that they bave no flxed 
résidence in the country and expect to retum to China at some future day ; 
that road district No. 8 is a political division of Multnomah county, including, 
as appears from the public records thereof, ail that portion of the county 
wliich lies to the east of the Saudy river, the west line of the saine being 
about 18 miles east of Portland; tliat on April 1, 1882, said Chinese laborers 
were in said district at worlc upon the construction of said railway, the line 
of whicii runs tlirough said district on the south bank of the Columbia river 
for the distance of about 20 miles, where they remained Hot to ejtceed four 
months thereafter, passing through and beyond the district as the road-bed 
was completed, without any purpose or occasion to remain longer tlierein, or 
to ever return thereto; that while said laborers were in said district, and 
before April 15th, the défendant Ross, as supervisor of said road district, listed 
thera as persons residiug thersin, and liable to perform worlc on the public 
roads thereof, as Nos. 1, 2, 3,4, etc., of the company by which they were 
employed, and did assess against each of them two days' work to be performed 
upon the roads in said district; that thereafter, and while said Chinese were 
still in said district, said supervisor dld duly notify them by the description 
aforesaid to work on the roads of saiil district, which they neglected and ref used 
to do, and being unable to flnd any property of said Chinese out olE which to 
make said delinquent tax, said supervisor, on July 8th, delivered to the défend- 
ant Sears, as sherifî, a statement in writing thereof, with the sum of money 
which wOUld dischiirge the sarae, to-wit, four dollars perhead, "not including 
costs and expeiises ;" and that thereafter, on August 12th, said sherifE did 
"garnish " each of the plaintiffs, and the Oregon, Eailway & Navigation Com- 
pany, by delivering to each of them true copies of said statement, and "a 
notice of garnishment," to the effect " that by yirtue of a warrant for the 
collection of roml tax issued" by said supervisor to said sherifl, "ail debts, 
property, moneys, rights, dues, or crédits of any value" in their hands or 
under their control, "and especially a certain sum of six dollars belonging to 
each of the Chinanien" in their eihploy, designated and numbered as aforesaid, 
" is hereby leyied upon and garnislied, and you are hereby required to furnish 
forthwith a written statement of ail such property or crédits." 

The objection to the proceeding pursuçd by the défendants for the 
collection of this tax, that a garnishee process cannot be maintained 
except in aid of an attachaient or exécution issued from a court of 
justice in a judicial proceeding^ assumes that this is a technieal gar- 
nishment, and overlooks the statute (October 24, 1866, «Mpra) which 
expressly authorizés the collection of delinqijent road work or tax in 
the contingency stated-rwheuit cannpt.be .made out of the personal 
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property ôf the delinquent — bj demanding and receiving the amoant 
of the ■same from any debtor of the delinquent. The fact that the 
défendant Sears appears to hâve erroneously assumed that he was 
acting under an ordinary garnishment in an action at law does not 
make the proceeding such an one, or vitiate it, provided the statute 
governing it is substantially complied with. 

The method of collecting or enforcing a tax is altogether within 
the discrétion of the législature, unless otherwise provided by the 
constitution. Cooley, Tax. 36 et seq. 

Assuming, then, that this road labor -was duly assessed upon thèse 
Chinese laborers, and that they neglected to work it out or pay the 
équivalent in money after being duly warned thereto, it became the 
duty of the superviser to make anddeliver to the sheriff a statement 
of the facts showing their delinqueney in this respect, whereupon it 
became the duty of the sheriff to coUect the amount due from each 
by a seizure and salé of his personal property, and, in default of 
that, to demand the amount from any debtor of the delinquents, in- 
cluding the plaintiîs. Whether thèse laborers were duly warned or 
not, upon the facts stated in the answer, is not free from doubt. But 
it is alleged in the answer that they were known by the numbers and 
désignation used, and my impression is that it was suffieient. 

The allégation in the supervisor's statement concerning the indebt- 
edness of the plaintiffs and the Oregon Railway & Navigation Com- 
pany to the delinquents, is unauthorized and superfiuous. His duty 
is discharged when he furnishes the sheriff with a statement of the 
delinqueney and the amount which will discharge it. 

But the proceeding of the sheriff upon the supervisor's statement 
seems to hâve been very irregular, if not illégal. Instead of making 
a demand upon the plaintiffs for the payment of the delinquent tax, 
or an oath that they were not indebted to them, accompanied by his 
own statement that he had not found any personal property out of 
which to make the same, he seems to hâve proceeded upon the as- 
sumption that he was executing a gamishee process in aid of an at- 
tachment or exécution in a judicial proceeding, and, without other 
demand or any statement as to the delinquent'e property, s'erved a 
notice upon the plaintiffs, such as is usual, I suppose, in cases of gar- 
nishment, stating that ail money, etc., in their hands belonging to 
the delinquents, and "espeeiaily a certain sum of six dollars," were 
"therebylévied upon and garnished." 

Now it is vei*y dôubtful if this is a demand at ail; and if it shouid 
be so construèd as for ait. dollars, I ara quite certain that it was au 
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iilsufficient and illégal onë, for the reasons foUowing: (1) It doéa not 
appear therefrom that the slieriff had endeavored and failed to make 
the amount out of thô property of the delinquent, and therefore : it 
does not appear that he was yet authorized to make any demand for 
it on a third person. It is true that it is alleged in the bill that the 
délinquants had no property out of which the money could be made. 
Eut that is not safficient. It should bave been so st'ated or alleged 
in the demand, as a necessary condition to the right to make the same. 
This demand is a substantial step in an adverse proceeding, whereby 
a debt due to a delinquent tax-payer is in effect transferred to the 
sheriff or road district without the consent of either the debtor or 
creditor. The facts which authorize it to be made, and will justify 
the debtor in yielding to it and constitute a valid discharge of the 
debt wheu paid to the sheriff, onght to appear upon the face of it. 
If the debtor pays upon an insufficient or unauthorized demand, the 
debt is not disoharged, and he is still liable for it to the tax-payer. 
(2) It is in excess of the sum due. The amount necessary to 
discharge the liability of each of thèse Chinese laborers was four 
dollars. The statute (Or. Laws, p. 770, § 103) provides that 
thé sheriff shall receive for bis services in thia respect "one- 
fôurth part of the delinquent tax, besides his lawful fées, to be. 
paid by the delinquent or eoUected with the tax." If the amount iS; 
paid on demand, there can be no "fées" eamed, and the compen- 
^atioù of the sheriff isoonfined to this one-fourthof the tax, which he 
liiay include in the demand. He could only eam "fées" af ter a refusai 
to pay, in the seizure and sale of personal property, which would be 
the same, I suppose, by analogy, as for like services upon an exécu- 
tion; This demand, then, should hâve been for four dollars, and the 
the onè-fourth of that sum for the sheriff 's compensation — ^five dollars 
in alL The act of October 22, 1864, (Or. Laws, p. 727, § 25,) authoria. 
iiig the "super visor," in the collection of a delinquent road taX, to add 
"20 per cent, thereon" in case the same is not paid until after a levy 
upon the delinquent's property, bas nb application to this proceeding 
by the "sheriff" to coUect a tax under the aet of October 24, 1866, 
snpra; and if it had, it does not authorize the demand or collection 
of this 2i0 per «ent. until after a levy. Butithe two penalties of one- 
fourth and 20 per cent, of the tax are not cumulative. They are 
given by différent acte, which pro vide for différent proeeedings under 
différent officers; and, eveû with the 20 per cent» added to the:one. 
foiirth, the amount would be only five dollars and eighty cents, iu- 
ateâd'-dfithé-BU&'dîBmandeà'^^^iiJdoilai»»; ;- . ■-, < - ' ; ;•. :!i', ,n 
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Besides this, I atn etrongly of the opinion that a valid demand of a 
delinquent tax from a third party^ on the ground of his indebtedness 
to the delinquent, should not only show upon its face that the amount 
coald not be made out of the personal property of the latter, but 
fehould also contain a statement or allégation to the effect that uuless 
the Bame was duly paid by such party, or he made his oath that he 
was not indebted to the delinquent, the amount of tax and penalty, 
together with the accruing costs or fées, wouldbe coUected out of his 
personal property by seizure and sale thereof. But I will not rest 
the décision of this case upon the insu£6ciency of this demand. The 
question was not argued upon the hearing, the counsel for the plain- 
tiffs having rested his objection to the validity of the proceeding upon 
the ground that the act of October 24, 1866, supra, did not apply to the 
collection of a road tax at ail, and therefore this tax could not be de- 
manded or coUected from any creditor of the delinquents except by 
means of a regular garnishment in aid of an exécution issued upon a 
judgment at law, under the act of October 22, 1864, supra, against 
such delinquents therefor. 

Waiving, therefore, the further considération of the mode of pro- 
ceeding to enforce the tax, were thèse Ghinese laborers liable to per- 
form road labor in district No. 8 under the circumstances of their 
présence there ? The provisions of the statute upon the subject are 
somewhat indefinite, but it is évident from what is provided, and 
from the nature of the case, that persons only transiently in the dis- 
tri(3t are not within its purview or opération. The party must be 
"residing" within. the district, when the "list of persons liable to per- 
form labor on the public roads" is made by the supervisor, — that is, 
on or before April 15 th, — and the notice to labor, if not served on him 
personally, must be left at his usual place of "abode." The légal défi- 
nition of thé cognate terms, "résidence" and "domicile" vary with the 
circumstances of the case, and the mental constitution of judges and 
authors. The différences of définition and application of the terms 
in varions circumstances may be seen in Abb. Law Dict. "Eeside." 
Résidence generally imports a personal présence, whereas, one may 
bave a domicile in a place from which he is absent most of the time. 
But résidence implies more than a temporary sojourn in a place. 

Personal taxes are generally imposed in the place of one's domi- 
cile — the place of his fixed habitation, without any présent intention 
of removing therefrom. Story, Confl. Laws, § 43 ; Whart. Confl. 
Laws, §§ 74, 80; Thorndike v. City of Boston, 1 Me te. 242. But 
doubtless a person may be a résident elswhere than at the place of 
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his domicile for such a length ot time and under auch circumatances 
as to be liable to personal taxes there. A citizen of a foreign state, 
or one of the United States, who cornes to Oregon, in the pursuit of 
business or othermse, with the intention of remaining hère some 
years and then returning to his home or domicile, becomes a résident 
of the state, and liable, like other résidents, to pay poil and other 
Personal taxes in the county or district in which he may live. But 
it is not enough that a person is a résident of, or even domiciled in, 
the state ; he must also be a résident of the particular road district 
in which he is assessed for road labor. To make a person a résident 
of such a district so as to become liable to do road work therein, in 
my judgment, he must inhabit the same with the intention of remain- 
ing there indefinitely, or at least hâve resided therein a year. The 
duty is an annual one, — to be performed once a year, — and this cir- 
cumstance itself sheds some light upon the relation which the party 
is presumed to sustain to the locality in which he is expectçd to work. 
In effect, the statute provides that certain résidents of the road dis- 
trict shall work the roads once a year, and it is but reasonable to 
conclude, in the absence of anything to the contrary, that the statute , 
contemplâtes that such résidents shall hâve enjoyed the privilège of 
at least one year's inhabitancy of the district before the corresponding 
duty of working the road begins. The road tax upon property in the 
district is assessed by the assessor at the same time this personal 
tax is, but not upon the property then owned-by the résident, but 
upon that contained in the assessment of the preceding year for state 
and county purposes. 

This construction of the statute makes the provisions for the per- 
sonal and property tax harmonize, as they should. The latter is lev- 
ied upon the property of the past year, and the former upon the rési- 
dence or inhabitancy of the same period. By this means the burden 
of maintaining the roads of a district is so far equally imposed, upon 
the property and persons therein. 

It is not denied that the législature may provide that every person 
who is found in a particular road district, on a certain day in the 
year, shall be liable to do road work therein for that year ; and, 
while it is not probable that any such extrême measure will be re- 
sorted to, it would be well to hâve some practical définition of what 
constitutes a residenôe in a district necessary to make one liable to do 
road work therein. 

Attention bas not been called to this subject, because, I suppose, 
as is well anderstood, only the permanent résidents of a district hâve 
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ùBuàlIy been required to work thé rôads ; and if iàes© laborershaa 
beenEuropeaninsteadof Asiatic f oreigners, it is not probable that any 
one -would hâve thought of attempting to make them -work the roads, 
under thèse circumstancesi as résidents of road district No. 8. The 
statute makes no diacrimination in thismatter between Chinese and 
other foreigners, and it is not only oontrary to the treaty with China, 
but to the dictâtes of natural justice, that any should be made in the 
administration of it. ,. 

My conclusion upon this branch of the case îs that thèse Chinese 
laborei-s were never résidents ofrôad district No. 8 within the mean- 
ing of the statute, but only persous transiently there, — ^persons pass- 
ing through the district in the construction of the Oregon Eailway & 
Navigation Company's railway^ — and therefore tbey were never lia- 
ble to perform road labor therein. 

No question bas been made as to the right of the plaintiffs to main- 
tain this suit, and I suppose there is no doubt but they may, upon 
the ground of preventing a multiplicity of suits. 2 High, Injunc. 
§ 1308. 

A decree will be entered for a perpétuai injunction and costs. 



The expression in a statute, " coming and resifling withîn tliis state," extends 
to a person residiug in it at the time of the passage of the act. To gain a 
settlement by the payment of taxes, thiere must hâve been an assessment and 
payment; but whether the assessment and payment of a highway tax in labor 
is a publie tax, within the meaning of ,. tJjQ sta,tute, quœre, Starksboro v 
Hinesburgh, 13 Vt. 215. In Ifew York it has been held not the payment 
of a tax, and no settlement is gained thereby. Amenia v. Stanford, 6 Johns. 
92. Eoad taxes assessed against lànds are a personal charge upon the owner, 
and the opportunity to be glven to work ont suoh taxes is a condition pré- 
cèdent to collection by légal procesa. Miller v. Qortnan, 88 Pa. 8t. 309. And 
when assessed against non-residents the tenants in possession hâve the right 
to work them out. Id. A commutation of a tax may be made when not 
forbidden by the constitution, but it must not discriminate between classes 
pf individuals, for if it does it is void. Cooper v. Ash, 7 Chi. Leg. News, 393. 
So an assessment of four dollars or two days' work on eaeh maie résident be- 
tween certain âges is a poil tax, and is forbidden by the state constitution. 
Hassett V. Walls, 9 îTeb. 387. An assessment for road labor is not a eapita- 
tion tax, and a city may compel those over 60 years of âge to labor, although 
they are; exempt from payment of a capitation tax. Fox v. Rockford, 38 111. 
451. So the commissioners of a town may be aujbhorized to call out the 
hands, and command personal labor in the repairs of streets, (Stofe v. ComWs 
pf Halifax, 4 Dev. 345 ;) but the inhabitants are not bound to labor outside 
' of their corporate limits, {Toioh of Pleasant v. Kost, 29 111. 490 ; and see Me- 
Bride v. CMcayo, 22 111. 573; Peoria V. Kidder,2â 111. 351,)— [Ed. 
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In Te SooTH MouNTAïK. Consolidated Mining Co. 
{Circuit OourtiD. Oalifotnia.' November 8, 1882.) • 

1. MmiNG Corporations— StockhoIiDbrs. 

There being no mbseribed stock, stockliolders in mining corporationa, organ- 
ized under the laws of this state, are not liable, by contract or by opération of 
law, to pay to the corporation the nominal par value of their stock, even though 
stich nominal value has not been paid in. 

2. Same— PnRCHABBRS op Stock— LiABiLiTY. 

Purchasers of stock in auch corporations are not, by contract or by opération 
of law, bound to pay to the corporation the nominal par value of thoir stock ; 
tiieir only liability is the constitutional and statutory personal liability for 
their proportion of the debts and liabilities of the corporation, and the liabil- 
ity of their stock to assesament by the corporation. 

3. 8ame— AssEs8MENT8~LiABii.rnr of Stockhoudbb. 

The power to levy assessments by the Corporation itself is not an asset or 
trust fund, and it does not pass as sueh to a court of bankruptcy ; nor can such 
court enfovce such liability of a stockholder to aasessment by the corporation 
itself against stockholders of such corporations to dischargo the liabilities of 
an insolvent mining corporation. 

4. Same— Action to Rbcovbk Absessmekt. 

As to whether a personal action will lie against a stockholdçr to recover an 
assessment levied by such corporations, quœre. 

In Bankruptcy. Pétition for review. 

Rhodes à Barstow and J. B. Crockett, for petitioners. 

McAllister é Bergin, contra. 

Sawyer, g. J. After a careful examination of this case, I hâve 
reached the oonclasion that the district court wasright in its rulings 
upon the décisive points involved. The views of the district judgfl 
are stated in his opinion filed in the case reported in 7 Sawy. 31. 
I adopt generally those views, and they are so fully and clearly stated 
that it is unnecessary to further elahorate the reasons given. There 
can be no doubt that the conclusion reached by the district court with 
référence to the responsibility of stockholders in ordinary mining cor- 
porations, as they hâve existed in this state, is in acoordance with 
the opinion which has heretofore generally, if not universally, pre,- 
vailed in the state since the passage of the law relating to corpo- 
rations — now more than 30 years. To adopt the views main tained 
by the petitioner, would be to throw upon stockholders in mining 
corporations liabilities which they never, in fact, expressly contracted, 
or intended to contract, to assume; or ever supposed they had agreed 
to assume, even by implication. 

The mode of forming mining corporations in this state, and the 
supposed liabilities assumed, are well knowu to everybody. They ar0^ 
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in California as much matters of uni versai knowledge as the prin- 
ciple of natural philosophy that water will seek and, if unobstructed, 
find its level. A prospecter finds, as he supposes, or a party other- 
wise obtains title to, a valuable mine. It requires capital to work tt, 
which he does not possess. He goes to the money and business cen- 
ters, where he finds capitalists, or parties who are in communication 
with capitalists, accustomed to organize corporations for the devel- 
opment of new mines, and makes such arrangements as he can. He 
présents such évidence of the value of his mine as he bas obtained. 
Lifctle is known of its real value. It may be worth nothing; and it 
may be worth many millions. Parties are found willing to take hold 
of the enterprise, They agrée to incorporate, fix the capital stockât 
some purely nominal amount, and divide it into a certain number 
of shares, oorresponding to the amount of capital adopted. The 
owner of the mine, for an agreed number of thèse shares, and in con- 
S'deration of the promise of the other parties to assist in the develop- 
ment of the mine, conveys the mine, and receives for it the amount of 
stock agreed upon. The other parties, for their services in organizing 
and managing the company and its business, reoeive a large portion 
of the remaining stock, thero being usually a considérable amount of 
the stock reserved by the company, which is put upon the market, and 
sold for such priée as can be obtained, to raise a fund to procure 
machinery and develop the mine. The price of this stock is, of course, 
determined by the prospect of the mine, its location, its probable rich- 
ness, and the confidence of the public reposed in the expérience, abil- 
ity, and character of those having the management. This is the com- 
mon mode of procédure. But it may be inônitely varied in détail and 
circumstance. No one, in fact, subscribes for any particular amount 
of stock, or expressly contracts, or intends to contract, to pay the 
nominal amount expressed in his eertificate of stock, or supposes that 
he bas so contracted, by implication or otherwise, Upon the organ- 
ization of the corporation, by-laws are adopted, by which the liabilities 
of the stockholders are extended or limited, so far as admissible under 
the statute, accoMing to their own views of expediency. This is, how- 
ever, by contract, and dépends upon their own volition. TLen there 
are the limited personal liabilities for the indebtedness of the corpo- 
ration, thrown upon the stockholders by the constitution and the laws 
of the state ; and the liability to assessment prescribed by the statute, 
Bometimes perhaps modified or enlarged by the articles of association 
and by-laws. Not only ail those who organize thèse corporations in 
the mode indicated, and ail who purchase the stock, or in any way 
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deal in it, including those who buy the stock sold to raise a fund to 
develçp the mine, but ail who deal with the corporation, fuUy under- 
stand thèse matters, well' knowing what the gênerai understanding 
and practiee is. I apprehend that a purchaser of stock in a mining 
corporation, with a mère nominal capital of $10,000,000, in the daily 
transactions of the stock board in San Francisco, would be very greatly 
astonished, in case the corporation should turn out to be bankrupt at 
the time, to find that he had, by his simple purchase, oontracted to pay 
up his share of the $10,000,000, nominal capital, should that amount 
be found necessary, in a court of bankruptcy, to discharge the obliga- 
tions of the corporation. Such a discovery would very soon close out 
ail dealings in mining stocks, in such corporations, as they are now 
organized. 

Mining corporations in Califomia are, in thèse particulars, sui gene^ 
ris. They are organized and carried on upon principles, in thèse re- 
spects, whoUy différent from banking, railroad, insurance, and like 
commercial corporations having a subscribed capital stock. There is 
no agreement, express or implied, to pay up any particular amount of 
stock, and no one understands that there is. Certainly, none is in- 
tended by the parties. If there is a contract to pay up the full nomi- 
nal amount of the stock it could be called in from time to time with- 
out regard to the liabilities or needs of the corporation. There be- 
ing no such agreement, there is no contract or agreement to pay Up 
capital stock which can constitute an asset of the corporation. There 
is a mère power of assessment for a spécifie, limited purpose, under 
the statute and by-laws — not a contract to pay generally in install- 
ments upon call; but this mère power to assessi independent of any 
contract, express or implied, to pay up the nominal amount of capital 
stock in instaïïments, is not an asset of the corporation, and coimsel 
for the petitioner do not claim that it is. They insist that there is a 
contract to pay the amount of the capital stock, by implication at least. 
There being nothing but a power to assess for a spécifie purpose, that 
power is not an asset, and it does not pass to the court of bankruptcy 
as such. The créditer, in my judgment, in this class of corporations, 
is limited in his remedy to be enforced in invitum, to the assets of the 
corporation, strictly such, and the restricted personal liability of the 
stockholders under the constitution and laws of the state. See Fore- 
man v. Birjelow, 4 Cliff. 508. I am not aware that it bas ever been 
supposed till recently that there was any such remedy in this class of 
cases as is now sought. Eecent décisions of the courts in the eastern 
states in relation to commercial corporations having a auhscrihed stock, 
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organized and carried oh upon différent principles, hâve suggeated td 
creditors the application of the remedy to mining corporations. So 
far as my knowledge extends, this is the Mrst instance in this state 
of any attempt to enforce a remedy which could not hâve been con- 
templated by the creditors of this or any other mining corporation 
when the indebtedness was contracted. Should it succeed, it would, 
in my judgment, place the liability of ail stockholders in the vast 
number of mining corporations in this state upon a basis entirely 
différent from that upon which they supposed they stood at the time 
they became stockholders, and différent from that prescribed by the 
constitution and statutes of the state. Such a change should only be 
effected by express législative action, and made applicable to the 
future. For a further discussion of the question see the opinion of 
the district judge cited. 7 Sawy. 31. I am not prepared to say now 
that an assessment properly levied by the directors of a corporation, 
under the statute, may not be collected by a personal action, instead 
of by a sale of stock, I do not think it is necessary to go so far to 
sastain the order of the district court, of which a review is now sought, 
and I therefore express no opinion upon that point either way. 

I think the order of the district court should be affirmed. It is 
80 ordered, and the pétition for review dismissed. 

See S, C. 5 Fed. Rep. 403 



Matthbws V, Spangenbebs. 

ICireuit Courte S. D. New Ywh. December 4, 1882.) 

Patent— Compromises with Infringers — Damages. 

No price is flxed or royalty established where a patentée, in Compromiaing 
and settling with those who hâve infringed his patent, varies his price accord- 
ing to the courage or ability to resist of such infringers, or where there are 
other circumstances showing the absence of a flxed and established f ee 

Br'iesen é Betts, for complainants. 

Pkillip Hathaway, for défendant. 

Wallace, C. J. The exceptions to the master's report présent the 
single question whether, upon the proofs, the complainant estab- 
lished any damages to which he is entitled by reason of the defend- 
ant's infringement of his patent. To prove damages the complainant 
relied upon showing the license fee received by him for the use of his 



invention. The proofs show five instances in which he received com- 
pensation for thç ■violation of his patent, but nothiagis shown to fix 
an established royalty for its use. 

In Marchv 1881, the coûlplainant «obtainetl a decree against one 
Gee, a manufacturer of structures embodying complainaut's inven- 
tion, in which the, damages, profits, and costs of suit were settled by 
agreement of the parties. Subsequently settlements were made;with 
five other infringërs who had purchased their structures of Gee. As 
the master finds r "In each instance the alleged licensee was an in- 
fringer, and with the exception of Dickinson suit had been brought 
against each of them, and the settlement was not only for future use, 
but included aU past damages and a discontinuance of the suits. In 
only two instances was there any actual payment to the complainant, 
and a formai licensegranted to continue the use of the infringing 
apparatus. , Of the remaining three, two settled by surrendering their 
infringing apparatus to complainant and purchasing others in plajçe 
thereof from him, and one simply turned over the infringing machin^ 
_to complainant in settlement of aU past damages." In the twp 
instances where there was an exchange of apparatus with the com- 
plainant, the appa,ratus received by the infringërs in the exchang^ 
enbodied other patented inventions of the complainant besides the 
one in suit. In the instances where there was a money settlement, 
différent amounts were paid by the infringërs ; one paying |200, and 
the other paying $250. 

It is quite impossible from the proof to ascertain what was estî- 
mated as the basis of royalty for future use or as damages for pre- 
viouB use, what was. allowed for costs, and what by way of compro- 
mise. Everything is left to conjecture and spéculation, except the 
fact that there was a récognition of liability to the complainant for 
the unlawful use of his invention. The master fixed the complain- 
ant's damages at a nominal sum. In this there was no error. As 
was said by Mr. Justice Htjnt in Bla,ck v. Munsan, 14 Blatchf . 268 : 
"No price can be said to be fixed or royalty est a,blished where the 
patentée varies his price acoording to, the courage or ability to resist 
of the infringer, or where there are other eircumstances showing the 
absence of a fixed and established fee." Tp the same effect, also, is 
Qreenleaf y, Yale Lock Manufg Co. 17 Blatchf. 263, 

The exceptions are overruled . 
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( 

Inoalls and others v, Tiob and otheis. 

{Circuit Court, S. D, New York. NoTember 17, 1882.) 

Patents for Intentions— JuEisDicnoir—CoNTBACT Riohts. 

Where the validity and use of a patent are admitted, and the rights of the 
parties dépend entirely upon a subsisting oontract, the case is not one arising 
under the patent laws of the United States, and where the requisite diversity 
of citizenship between the parties does not ezist, a circuit court of the United 
States has no jarisdiction. 

F. H. Angier, for complainants. 

Kurzman d: Yeaman, for défendants. 

Wallace, C. J. It must be held, upôn the authority of HarteU v. 
Tilghman, 99 U. S. 547, that as the défendants admit the validity 
and use of the complainants' patent, and a subsisting contract is 
shown governing the rights of the parties in the use of the invention, 
the case is not one arising under the patent laws of the United States; 
and the requisite diversity of citizenship between the parties not ex- 
isting, this court has no jurisdiction. The license under which the 
défendants are alleged to use the invention, by its express terms, pre- 
cludes them from contesting the validity of the letters patent, and 
the controversy which the bill discloses turns whoUy on the construc- 
tion and effect of the agreement of license, and the rights of the parties 
dépend altogether upon common law and equity principles. This 
conclusion renders it unnecessary to présent at length the reasons 
which lead to the décision of the several other grounds of demurrer 
taken, but it will suffice, to prevent any misapprehension, to state — 

1. I concur with the complainant as to the construction of the 
condition of the défendants' license, and am of opinion that the 
patentée had the right to reserve from the opération of the license 
additional territory; and that, as the patentée, by the terms of her 
agreement with the complainants, could license no person without 
their consent, any réservation made by her out of the défendants' 
territory would inure to the complainants by way of an équitable 
estoppel. 

2. The agreement between the patentée and the complainants did 
not transfer to the latter the légal title to the patent, and the patentée 
should therefore bave been made a party to the suit. 

3. The Dale Tile Manufacturing Company hâve no community of 
interest with the other complainants. Their interest in the subject- 
matter of the controversy is distinct from that of the other complain- 



UNION STONE CO. ». ALLEN. 353 

ants, because derived from the patentée by au independent license. 
ïhe fact that this license was granted by the patentée to the Dale 
Tile Manufacturing Company with the consent of the other com- 
plainants, does not alter the character of the respective interests of 
the parties in the subject-matter. There is, therefore, a misjoinder 
of parties complainant. 
The demurrer is allowed. 

See S. C. ante, 297. 



Union Stonb Co. v. Allen and others.* 

Circuit Court, E. I). Pennsylvania. November 17, 1882.) 

1. PatEHTS— iMPROVBMBNT HPON FOSMBB INVENTION — iHPKraOBMBNT. 

An addition, even though an improvement, made to a patented invention, 
does not conf er upon a subséquent patentée the right to use the device described 
in the former patent. 

2. Same— Oil-Stonb Holdbks. 

The patent (No. 102,218) for oïl-stone holdert is înfringed by Ihe patent 
(No. 224,970,) for hand tools for dressing millstones, even though the latter 
may be an improvement upon the former by the addition of a bar back of the 
stone. 

In Equity. Hearing on bill, answer, and proofs. 

Bill to restrain an alleged infringement of patent No. 102,218, is- 
sued April 26, 1870, to Homer Brown, for an improvement in oil- 
stone holders, assigned to complainant. Eespondents denied that 
complainant's patent possessed any patentable novelty over the well- 
known joiners' and carpenters' bench vise, and also denied the al- 
leged infringement, and alleged that lae device made and sold by re- 
spondents was constructed ùnder letters patent No. 224,970, issued 
February 24, 1880, to William L. Tetter, one of the respondents, for 
an improvement in hand tools for dressing millstones, which, they 
claimed, did not include the "pointed feet" described in complainant's 
patent, and was further distinguished by having a détachable handle 
and also a solid-metal plate between and in contact with the block and 
the clamping-rod, 

George E. Betton, for complainant. 

Joseph P. Gross, for respondents. 

*Keported by Albert B. Guilbert, Esq., of the Philaaelphla bar. 
v.l4,no.6— 23 
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Butler, Dj J. Little néed be aaid in disposing of tliis case. Tùe 
plaintif -s pateût is for an "improvement in oil-stone holders." The 
preaunîption oï noveltyjiarising from the letterô, is not overçome by 
ànything shown. A «ompàrison of tbe two holders^-plaintiff's ànd 
def€ndaût'B-^-leave8nô.r0om.t<»<doubtthat the latter contains the élé- 
ments of the former. The use for which the defendant'e "tool," as he 
denominates it, is intehded, is nnimportant, as is also the manner of 
using it. The plaintiff is entitled to every use to which his invention 
may be applied. The défendant cannot hâve the beneôt of the 
plaintiff's holder, even though he may hâve improved it by the ad- 
dition of a bar, back of the stone. It would be unprofitable to discuss 
;he law or testimony Qfr the oase at greater length 
The plaintiff must hâve a decree. 



The s, m. Whipplb. 
(fiietrict Court, D. CaUfOmia. Pebruary 11, 1881.) 

1. BoATS AND Vbsbels—Libu i'ôB Supplies. 

Under a state l»vr which gives a lien on vessels plying the interior waterg of 
the state for materials and supplies fumished to the vessel, for her use, and on 
her crédit, where sueh supplies were ordered by the master appointée by the 
owner, the law confers a lien. 

2. Samb-t-ChabtbrbdVçssbi.— Notice TO Deaubrs. 

Where the owner, -virho charters 'a vessel to third parties and under the 
terms of the charter-party apiioints the master for the térm of the cohtract, 
seeks to displace the lien giv«n by statute for materiala and supplies fumished 
the veasel by setting up a private agreement by which the master was deprived 
of the authority to create liens on the vessel, he sboujd show by clear proof 
that explicit and unequivoeal notice df the facts was given to persons dealing 
■with the vessel. 

MiltonÂnâ/ros, tor a-pipéll&nt. 

Q. M. Williams, îov olfLimant. , 

G. D. Hall and W. W. Morrow, for several intervenors. 

HoFiMAN, D. J. It is not denied that the supplies were fumished 
and the repairs made as set f orth in the libel of the libelant and those 
of the intervenors. 

At the time thèse debts were confaraoted, the vessel was under char- 
ter to G, A. Carleton and J. G. Spencer. By the terms of the charter 
Carleton & Spencer agreed to pay "ail bills for wages, coal, supplies, 
and wharfage, accruing against the steamer during the period of the 
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charter, and also ail lîens thut rtiay hâve ac6¥md agcdmt saîd vessel, 
sincô July 14, 1880,'' (the;y haviag had po&session thereof since that 
date undér a previous charter;) "and furthérj that they would sur- 
render and délirer thé possession of the vessel '♦ * * absolutely 
free and clear from alï liens and inoumhranoes aocruing, etff.^ be- 
tween June 14, 1880, and thé timè of such ^elivery;*' It was furthèr 
agreed that the chàrterers fihoùld employ the pilot and engineer ae- 
lected by the owner, the wages to be included in the wages to be paid 
by them," (the chàrterers,) "and the pilot so seleéted to bôboth pilot 
and cii]^tain, &nd hâve charge of the boat." 

The true and faithful performance by thë chàrterers of the condi- 
tions of the charter-pàrty was guarantièd b^one Charles Jost. The 
vessel was a domestic vessel, exclusively engaged in the navigation of 
Ihe interior Wa'ters of this state^ 

By section' 813, California Code of Civil Procédure, ail steamerSj 
etc., are inade liable "(2) for supplies furnished for their use at 
the request of their respective Owners, masters, agents, or consignées; 
(3) for work done or materials furnished în this state for their con- 
struction, repair, or equipiûent. Demanda for thèse sevefal causes 
constitute liens upon ail steamers," etc. 

It is contended by the advocate for the claimant that by the rés- 
ervation of the right to appoint the master who was to "havô charge 
of the boat," the gênerai owner retained the possession of the vessel, 
with ail the rights and responsibilities of the owner. The supplies 
were furnished at the reqnest of the master. 

The demanda of the intervenors, the Phelps Manufacturing Com- 
pany, J. Boese, and Eenton, Holmea & Co., are fully proved. The sup- 
plies and materials appear to hâve been furnished on the crédit of the 
vessel, and without notice of the terms of the charter-party. 

With regard to the claim of the Black Diamond Coal Company, an 
attempt is made to show that the président of the company was noti- 
fied by Mr. E. V. Joice, agent of the claimant, that the chàrterers, by 
the terms of the charter, were to pay for ail supplies furnished the 
vessel, and that neither she nor her owner would be responsible. > ' 

Mr. Joice testifies that in June or July, when Catleton & Spencer 
were running the boat, he informed Mr. Cornwall, the président of the 
Black Diamond Coal Company, that the boat was to be retuméd free 
of charges, and that he must charge the sUpplies to the charterer. 
Mr. Cornwall replied that when he supplied a boat he alwaya chargea 
heir with the supplies. Mr. Joice then requested him to let him 
know quietly how much waa due, and- wheth'ér the chàrterers ■paid lip 
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promptly. Mr. Corîi\^ll replied that there was nothing due then. 
Two or three weeks after this conversation, Mr, Cornwall f urnished 
him (Mr. Joice,) witb a statement, showing $200 to be then due for 
coal. He had but one conversation witb Mr. Corn-wall — be thinks it 
was in June, soon after tbe cbartering of tbe boat; that Cornwall fur- 
nished but one statement. Mr. Joice subsequently returned to tbe 
stand, to state tbat on searobing bis papers be found a second note 
from Mr. Cornwall, wbicb bad escaped bis recollection; but he is 
positive that be also reçeived tbe first note spoken of by bim. 

Mr. Cornwall testifies that about tbe first of September, a few days 
before tbe note produced by Mr. Joice was written, be bad a conver- 
sation witb tbe latter, wbo inquired how much tbe cbarterers owed 
bim. Mr. Cornwall replied tbat he didn't know, but would send the 
account to bim. Mr. Joice said tbe boat was cbartered, but they 
bad good security. He supposed they (tbe cbarterers) would pay 
their bills, but be didn't want the boat to get too far behind. No 
notice was given bim (Mr. Cornwall) not to trust tbe boat, but Mr. 
Joice wanted bim to press the parties. Mr. Cornwall states, tbat 
this was tbe first time be knew tbat the boat was cbartered. He did 
not understand Mr. Joice as giving him notice. If he had, be would 
at once bave given orders not to supply the boat. He further states 
that bis invariable practice is to keep copies of ail bis correspond ence 
on business matters; tbat be finds a copy of the second note written 
by his book-keeper, by bis orders, and tbat be gave him instructions 
witb regard to writing but once. In this be is corroborated by Mr. 
Scott, bis book-keeper. Mr. Scott states tbat he is positive tbere 
was no conversation between Mr. Joice and bimself in June or July ; 
that tbere was only one conversation — tbe one tbat directed the note 
of September 18 tb, written some 10 days subsequently. 

I bave no means of determining, as between thèse two very respect- 
able gentlemen, wbose memory bas proved treacherous. Intentional 
misstatement I cannot impute to either. If Mr. Cornwall bad not 
denied so positively that any conversation occurred in June or July, 
and tbat any note was written in conséquence, I should bave sur- 
mised tbat Mr. Joice did not notify Mr. Cornwall as explicitly as he 
thinks he did, or intended to do ; at ail events, that Mr. Cornwall did 
not so understand him. But the conflict is not merely as to the pur- 
port of the conversation, but as to its occurrence. Mr. Joice is un- 
able to produce the .first note, but Captain Wright, the claimant, tes- 
tifies tbat in August Mr. Joice sbowed bim a note stating tbat tbe 
boat was in debt $200 for coal. On the other hand, Mr. Cornwall 
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and Mr. Scott are positive that no note of that kind could hâve been 
written "withoat its getting onthe letter-book." 

Under thèse circumstances, I must endeavor to arrive at a décis- 
ion by attempting to estimate the probabilities of the case ; and if 
thèse afford noreliable guide, and the testimonyis found to be equally 
balanced and irreconcilably confiieting, I must détermine against the 
side on which resta the aflSrmative of the issue or the butden of proof. 
It does not appear that the décision of this court in the case of The 
Schooner Coluinbus, 5 Sawy. éST, was known to any of the parties. In 
that case it, was held that no lien exists under the boats and vessels 
aet of this state in favor of a domestic material man who has sup- 
plied a vessel in her home port at the request of the master, aftfer 
having been notified by the owner that she had been let to the mas- 
ter to be run on shares, and to be manned and victualed by him, and 
that if supplies be furnished her, it must be exclusively on his Per- 
sonal crédit. The point was new, and was in that case first presented 
to any court in this state. I am not aware whether the décision has 
met with gênerai approval. 

Had it been known to the parties, and accepted as the law, the 
probability that they would hâve taken steps to bring themselves 
within it by notifying the supply-men of the terms of the charter, 
would be appreciably enhanced, 

2. The boat had been long running on the waters oi this state. 
Her owner was well known, and had had dealings with the libelant 
and the intèrvenors for a considérable period. To neither of the lat- 
ter did he give any notice of his contract with the charterers, until at 
or near the expiration of thé last charter. If he or his agent had in- 
tended to notify one of the persons with whom he had been dealing, 
why not extend the notice to ail ? It seems probable that he would 
hâve done so. 

3. The owner does not appear to hâve thought that ne ùad pro- 
tected himself and his vessel from liability. When executing the 
last charter, August 18, 1880, (and it was while this charter was run- 
ning that the greater part of . the coal was furnished,) he takes the 
guaranty of a third party that the vessel shall be delivered free 
"from ail liens accruing between June 14, 1880, (the date of the first 
charter,) and the completion of the présent charter." He seems 
therefore to bave supposed, not only that liens might be created, but 
that they might already exist. 

4. It seems improbable that if Mr. Comwall had received or un- 
derstood the notice in question, he would hâve persisted in f urnlshing 
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supplies on the crédit pf thé vassal. In so doing, he would not only 
be running a great risk as to the payment by the boat or her owner, 
but would be cornmitting a virtual fraud upon an old customer and 
acquaintance. ^ 

I am disposed to think that thèse considérations bave sufficient 
weight to show to which aide the trembling balance in which the tes- 
timony is to be weighed should incline. 

But if not.then the case must be decided byapplying the rule that 
he on whom it rests to establish a certain state of facts, muât do so 
by a prépondérance of proofs. The rule is peculiarly applicable in 
this case. The supplies were furnished to the vessel for her use and 
on her crédit. They were ordered by the master appointed by the 
owner. In such cases the law of this state conféra a lien. He who 
would displace it by setting up a private agreement between himself 
and a third party, by which the master was deprived of the authority 
to create liens on the vessel, should show by clear proofs that explicit 
and unequivocal notice of the facts was given to persons dealing with 
the boat; and especially to those who had for a long time previ- 
ously been in the habit of supplying her on her crédit and that of her 
owners. It cannot be said that clear proofs of such a notice bave 
been furnished in this case. It may be added that by this décision 
no practical injustice is done. 

If the security taken by the owner is adéquate, it is more équitable 
to compel him to look to it for bis indemnity, than to deprive the sup- 
ply-men of ail remedy except a fruitless suit in penonam against in- 
Bolvent charterers. 

A decree must be entered for the amounts claimed in tho libels, 
with the déductions admitted at the hearing. 



The Mendota.* 

(District Court, S. -D. Mw York. Ootober 6 and 23, 1882.) 

1. Limitation- op Liabilitt—Vbsskl— Possession o» Shebiiï' undeb Attach- 
ment — subrbnder to trustee. 

In an action begun in a state court against the owners of a vessel, an attach- 
ment against the propertyof some of them as non-residents was issued, and 
their shares in the vessel were attached by the sherifl. The cause was then re- 
moved by the défendants to the United States circuit court. The owners then 
began proceedings in the United Btates district court to limit their liability under 

•Heported by R. D. & Wyllys Benedict 
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Rev. St. {{ 4283-428S, and took the steps required by law to transfer tbe vessel 
and freight to a trustée appointedby the district court, and to stay al) proqeed- 
ingg and suits against them; but the Tessel remained in the possession of the 
Eherifl. On a motion by the owners for an ordeï directiftg the défendants in 
the limitéd-liability prôceedings, who were plaintifiEs' in the state Court suit, to 
order the sheriff to surrender the vessel to the trustée, kdd, that the posses- 
sion of the vessel by the marshal or trustée is not necessary for the purposes of 
limited-liability proceedings, where \,he court bas acquired iùrisdiction to grant 
the relief praj^ed for ; and that ine direction asked for was unnècessary and ito- 
proper at such a stage of the proceedings. 

2. Samb— Sale of Pbopektï to Pbevent Destruction. 

Thereafterj thetrustee, by petitioii, showed the court that the vessel, if conj- 
pelled to remain in. cu?tody until the termination of the litigation, waslikely 
to be eaten up by ciistody fées, and her value greaWy impaired, if not subatan- 
tially destroyed, and asked -to be allowed to sell the vessel free from any claim 
of the attaching creditors ; the attachment to be transferred to the proceeds of 
the sale, and to tljat end that tbe attaching creditors be directed to co-operate 
in efEecting the sale by surrender oi the vessel to him. Hdd, that the court had 
the power to dil^ct the sale ï)ropo3ed ; that such a sale, If made at that timé, 
would produce no injury to the rights of the défendants, and require no prés- 
ent détermination of (luestions that should be determined at final hearing; and 
7uld, that in thi» case a saie was necessary to préserve the propertv from de- 
strucUon. and the application of the trustée rnust be granted. 

On May 31, 1882, an action was began in the New York suprême 
court, the coùnty of New York being designated as the place of trial, 
by Messrs. Watjen, Toel & Co., of the city of New York, against the 
owners of the bark Mendota, to recover $14,892.57 on the foUowing 
State o£ facts: ■ 

The plaintiffs alleged that in December, 1881, they opened a crédit 

in London with J< Henry Schroôder & Co., bankers, in favor of Ale- 

jandro Maderna & Co., merchants at Buenos Ayres and Montevideo, 

to the eitent of £50,000, available «gainst shipments of wool to be 

made to the plaintiffs at New York, and Schroeder & Co. engaged to 

accept drafts drawn on them by Maderna & Co. on présentation with 

bills of lading; that in February, 1882, Maderna & Co. shipped on 

the Mendota at Montevideo 208 baies of wool, whereupon the master' 

of the bark, at the request of Maderna & Co., signed bills of lading 

whéreby it appeared that 290 baies had been shipped; that upon re- 

ceiving the bills of lading Maderna & Co. drew under the said crédit 

upon Schroeder & Co. for £10,000, and sold the bill of exchange and 

bills of lading to the. London & River Plate Bank, (Limited ;) that 

Maderna & Co. did. not ship the 82 baies, and soon after failed in 

business and became irresponsible, and that the plaintiffs, in order to 

procure the shipment of the :82 baies mentioned in, the bill of lading 

which had not been shipped, satisfied the vendor's lien on them and 
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paid other charges, amounting in ail to the amount sued for, and the 
S 2 baies were thereupon shipped and brought to New York and de- 
livered to the plaintiffs ; that the bill of exchange was negotiated by 
Maderna & Go., as stated, and afterwards paid by Schroeder & Co., 
who were reimbursed by the plaintiffs. 

Upon an affidavit containing substantially the above allégations, 
an attachment was issued to the sheriff of Kings county against the 
property of the défendants, as non-residents, and the bark Mendota 
was attached, with the exception of the interest of one of the owners 
of the vessel, B. A. Houghton, who was a résident of the state of 
New York. The attachment was afterwards set aside as to the inter- 
est ot A. A. Whittemore, the master of the bark, he also being a 
résident of New York state. 

On the twenty-first of July the défendants removed the cause to 
the United States circuit court for the southern district of New York, 
the plaintiffs being citizens of a foreign state. 

' Thereupon the owners of the bark began proceedings in the United 
States district court for the southern district of New York, for the 
limitation of their liability as such owners, under sections 4283, 
4284, and 4285 of the Reviséd Statutes. 

Samuel H. Lyman wasappointed trustée inthose proceedings, and 
the owners thereupon paid iuto his hands the pending freight, and 
executed a bill of sale of the vessel to him. Upon a certificate to 
that effect made by the trustée, the court made an order that a moni- 
tion issue against the firm of Watjen, Toel & Co., and the firm of G. 
Amsinck & Co., who also had a similar claim, as to which the owners 
of the vessel sought to limit their liability; and the court also made 
an order restraining the proaecution of ail suits against the owners 
in respect to any such claims, and especiallv the suit begun in the 
state court by Watjen, Toel & Co. 

An order was also made that Watjen, Toel & Co. show cause why 
they should not direct the sheriff to surrender the vessel to the 
trustée. This motion was not argued until the fourth of October, 
owing to the illness of Judge Bbown, and then it was heard by Bbnb- 
DicT, D. J., sitting in the southern district, and during this time the 
vessel remained in the possession of the sheriff. 

The foUowing is the opinion on that motion. 

Benedict, Taft de Benediet, for the owners of the Mendota and for 
the trustées. 

Jas. K. mu, Wing é Shoudy, for respondents. 
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Benedict, D. J. The libelants' motion for an order directing the 
défendants to snrrender to the trustée appointed herein the libel- 
ants' vessel, the bark Mendota, now held by the sheriff of Kings 
county by virtue of an attachaient against the propérty of the libel- 
ants, proeured to be issued in an action brought by the défendants 
against thèse libelants in a state court, cannot be granted unless 
this court is prepared to détermine in a summary manner, upon a 
motion, that the liability sought to be enforced by the défendant in 
the action in the state court is one from whieh the libelants can be 
freed by means of this proceeding, and is àlso prepared in like man- 
ner to détermine that the institution of this proceeding hàs the légal 
effect to terminate finally the action in the state court, and deprive 
the sheriff of ail right to detain the vessel. Thèse two questioiis are, 
so far as known, new, and they are of importance. I am unable to 
see any necessity for their determina;tion in the method proposed. 
This court, by the appearanoe of the défendants, the assignmeut of 
the libelants' interest in the vessel to the trustée appointed by this 
court, and the possession of the freight by such trustée, bas acquired 
jurisdiction to grant the relief prayed for by the libelants. The pos- 
session of the vessel by the marshal or the trustée is not necessary 
for the purposes of such a proceeding. The suit can proeeed to a 
hearing under such circumstances as well with the vessel in the pos- 
session of the sheriff as with the marshal in possession. When, at 
such a hearing, the libelants shall hâve established their right to the 
relief prayed for, and shall bave proeured a formai judgment that 
the action in the state court no longer exists, then it may be proper 
to insert in the decree a direction that the vessd be surrendered by 
the défendants to the trustée. At tbe présent time such a direction 
appears to me to be unnecessary and improper. 

The motion is accordingly denied. 



An application was thereafter made by the trustée for leave to sell 
the vessel. The grounds of this application sufficientlv appear in the 
following opinion : 

Benedict, D. J. In this proceeding, which is instîtuted by the 
libelants for the purpose of obtaining a limitation of their liability a» 
owners of the bark Mendota, the trustée appointed by the court now 
applies to this court to direct that the vessel be sold as perishable. 
The situation of the vessel is as foUows : On the twenty-second day 
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of July, 1882, the libel,was filed.,-,and a mouition isflued to the 
marshal to cite aud admonish the above-named défendants to appear 
and answer herein. Thereafter a trustée was a^ppointed bj this court, 
in pursuanee of the statute and the gênerai admira] ty rules, to whom 
the libelants transferr^d ail their interest in the veasel and her 
freight. The trustée obtajned possession of thefreight, and the 
défendants hâve appeared in the action, but the vessel bas been with- 
held from the trustee's possession by the sheriff of the oounty of 
Kings, by virtue of an attachaient procured to be issued by the above- 
named défendants in an action at law commenoed in a state court, 
which action ha^ since beén reruoved to the circuit court of this dis- 
trict. 

The action at law, instituted by thèse attaching creditors, is to 
enforce against the libelants, in this proceeding, a liability from which 
relief is sought by means of this proceeding, and ail further proceed- 
ings in that action bave been stayed by the order of this court, issued 
as required by gênerai admiralty rule No. 54. 

The attaching creditors, having been made parties défendant in this 
proceeding and appeared therein, contest the right of the libelants 
to a limitation of ih^ir liability, and claim to be entitled to be allowed 
to proceed to collect iheir demand by means of their action at law. 
The questions i^rhiçh are thus presented to thia court are novel, and are 
likely to involve protracted litigation in this and the appellate courts. 
The vesselhas already been detained since July last in the custody of 
the sheriff, and^ if compelled to remain in custody until the termina- 
tion of the litigation,, is likely to be eaten up by custody fées and her 
value greatly impaired, if not substantially destroyed. To avoid this 
destruction of property, the trustée appointed in this proceeding now 
applies to this court, by pétition, for an order .dir^cting that the vessel 
be sold by him, free from any claim of the attaching creditors by virtue 
of their attachmcnt, and that their claim under that attachment be 
transferred to the proceeds of such sale, and, to that end, that the 
attaching creditors be directed to surrender the vessel to the trustée. 
This pétition is one that, in my opinion, should be granted, for the 
f ollowing reasons : 

Inasmueh as ail further proceedings in the action at law hâve 
been stayed, as vÇequired by. law, no sale of the vessel qan be effected 
by any order in that action. If, therefore, the vess.el is to be saved, 
it must be by some order of: this court. The question, then, is 
wbether this court lias power to grant such an order as is hère, prayed 
for. The attaching creditors, it will.bs observed, are parties défend- 
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ant iû thÏB proceeding, and having appeared Iherein, and a transiter 
of the vesâel to a trustée appointed by this coort having been duly 
made, and the trustée having acquired possession of the freight, the 
jurisdiction of the court to grant the relief prayed for in the libel ia 
complète, whether the proceeding is considered to be a proceeding in 
rem or in personam, or both. The possession of the vessel is not 
necessary to give jùrisdiotiùn in^ cases of this description; as, for in- 
stance, whére the vessel bas been sunk in the sea. 

Having acquired jurisdiction of the attaching creditors by their ap- 
pearance in this proceeding, the court bas poi^er, by its final decree, 
to déclare the liability of the libelants to thèse creditors to be limited 
to the value of the vessel and her freight; and, also, to direct thèse 
creditors, parties défendant, to relinquish their attachment and sur- 
render thé vessel to the trustée, in order that she be oonverted into 
money, and her value distributed, as required by the statute. 

If suoh may be the final decree of this court, the power to make 
the order prayed for cannot be denied. The greater includes the 
less. The question controUing hère, therefore, is whether the power 
to make the order prayed for can be properly exercised at this stage 
of the controversy. Having the power, it must be the duty of the 
court to exercise it in a case like ihis, where a failure so to do will 
resuit in' the destruction of the vessel, and so render vain not only 
this proceeding, but the action at law as well ; provided no substan- 
tial right of the attaching creditors will be afifected thereby. It bas 
been impossible for the attaching creditors to point out how injury 
can come to them by suoh a sale as proposed. If the vessel be sold 
in the manner proposed, it will still be open to the attaching creditors 
to dispute at the final hearing the right of the libelants to a limita- 
tion of their liability, and also to assert their tighi to the proeeeds of 
the vessel by Virtue of the attachment, for the proeeeds of the sale are 
to be held subject to any right acquired under the attachment ; and 
neither of thèse qnestions is now passed on. The money realized by 
such a sale will be under the direct control of this court, and there- 
fore available to the attaching créditera in case they succeed in their 
contention hère. Njo préjudice to the action at iaw-will result by 
reason of such sale, for, the libelants having appeared in that action, 
jurisdiction will not be lost by the sale of the vessel, and that action 
can proceed to jndgment, if, by final decree herein, it is determined 
that the libelants are not entitled to be relieved from the liability 
sought to be enforced there ; and in that event, the proeeeds of the 
vessel can, if desired, be transferred to the crédit of the action at law. 
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Clearly, the order sought not only will not injure the attaohing cred- 
itors, but will benefit them by preserving for them, it may be, prop- 
erty whioh otherwise will be destroyed. 

It bas been said that the statuts confers no power upon this court 
to direct sueh a sale, nor does it, in express terms. But such power 
is to be implied, because necessary to the exercise of powers that are 
expressed. The suprême court of the United States, sitting in ad- 
miralty, found in the statute power to restrain the further proceeding 
of suits against the ship-owncr, and the power to stay such proceed- 
ings must include the power to save from destruction property which 
otherwise the stay will destroy. .The power to sell the ship resta 
upon the same ground as the power to protect the owner from suits, 
namely, the necessity of the case. 

Again, it bas been said,, the order asked for will deprive.the sheriff 
of his possession. But the sherilï's possession is the possession of 
the attaching creditors for the sake of the attachment, and this at- 
tachment is saved by the orderi • prOposed. Again, it is : said, the 
trustée. should be,.left to aequire possession of the vessel by means of 
an action at law in the nature of- replevin. To such a course there 
may be many objections, and it is quite certain that the institution 
of such a suit would not be likely to save the vessel from the destruc- 
tion that threatens her. I find, therefore, the existence in this court 
of the power to direct the sale proposed ; that such a sale, if made at 
this time, will produoe no injury to the rights of the défendants, and 
require no présent détermination, of questions that should be deter- 
mijaed at final hearing ; and I also find that such a sale is necessary 
to préserve the property from destruction. 

What bas been said is suffioient, I think, to show that the présent 
application is substantially différent from any of the former appli- 
cations, and that it cannot be with propriety denied. And I add that 
it is quite évident that if the reaalt sought to be ; obtained by means 
of this application cannot be attained in proceedings of this charac- 
ter, an easy way is ôffôred to render nuU the statute which the libel- 
anta invoke. 

The application ia accordingly granted. Let the order be settled 
on notice. 
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The City of MiLWArKHK. 
{Dist/riet Court, B. D. Nm York. November 24, 1882.) 

1. CJoLLisiow ON Ebœ Canai,— Canal-Boat Tœd Up. 

It is the duty of a canal-boat, which ties up in a canal in a fog, to sélect the 
berme bank ; and tlie burden is upon a boat which ties up on the tow-path slde 
to show that she took sufiicient précautions to waru an approaching boat, either 
by Btrong light or by timely hails. 

2. Peecautions Omitted— Approaching Steam Canal-Boat. 

Where the first of thèse précautions was omitted, and the évidence asto the 
other précaution was contradictory and open to suspicion, and did not show 
that timely and sufflcieut hails had been given by a canal-boat tied up on the 
tow-path side of the Erie canal to an approaching steam canal-boat, Â^tJ, that 
the libel against the steam canàl-boat for damages for the collision which 
occurred must be dismissed. > 

L, R. Stegman, (with whom was S. O. Davis,) for libelaut. 

Beebe, Wilcox é Hobhs, tôt elaimunt. 

Benedict, D. J. This action is to recover damages caused by a 
collision between the canal-boat E'rank: Noble and tbe steam canal- 
boat City of Milwaukee, that ocpurred on the Erie canal, abput a mile 
west from Canajoharie, between 4 and 5 o'clock in the moming of 
the ninth of October, 1880. The libel, avers that the Frank Noble, 
while lying stern to the west; tied up on the tow-path side of tbe 
canal,— the morning being somewhat foggy,- — was run into by jt^e City 
of Milwaukee, bound east; that the Frank Noble at the time had à 
watch on deck, who, as the City çf Milwaukee approached, hailed, her 
twice to give her notice of a bx)3.t on the tow-path, and when she was 
abolit 90.,feet distant shoutedtp her to take the outside; that the 
City of Milwaukee disregarded such hails and ca.me , direotly upon 
the Frank Noble, striking her on the stem, two feet from the rudder 
poat on the port side. The libel also avers that the bow lamp of the 
Frank Noble was burningatthe time, and thatastrong light was cast 
astern from a lamp in her cabin hatoh, and the F^^ank Noble was 
easily to be seen at a considérable distance. The faults charged on 
thc! City of Milwaukee, are failure to pay attention to the Ijîails from 
the Frank Noble, and keeping up her fqll speed on & foggj moiming. 
The answef admits the collision at the time and plp,oe stated in the 
libel, and avers that the morning was so foggy as to render great cau- 
tion necessary. It dénies that any warning was given to the City of 
Milwaukee as she approached the Frank Noble, ït, charges that the 

•Reported by R. D. & Wyllys Benedict 



Frank Noble was in an improper place, and an obstruction to nav- 
igation; that the Cityof Mil'waakee. was proceéding very slowly, with. 
just sufficient headway for steerage way, and close in to the tow-path 
side; that thé iPrank Noble hâd riolights rior Ibokont, and gave no 
warning, and her présence on the tow-path was not known to those on 
. the City of .Milwaukee, until bo near that it was not possible for them 
to avoid her. 

tJpOïï the facts it is first to be remarked that the Frank Noble 
was tied up in an improper place. When she found the fog too thick 
to run .with saf ety it was her right to tie up, but it was her duty to 
sélect the berme bank for that purpose. If, as she claims, at the 
place where she stbpped it was not possible to tie to the berme bank,^ 
it was ter duty tQ eelect another place, either by proceéding a short 
distance further or by stopping a few moments sooner than she did. 
Having tied up at an improper and dangerous place, the burden is 
upon her to show précautions taken suÉScient to warn a beat ap- 
proaching from the west in time to enable Buch boat to avoid hér.^ 
Two such précautions weré at her command — a strorig light showing 
astem and timely hails. Thè first of thèse précautions she omitted. 
Her bow light and the light fi'om her cabin were not ôufficient in such 
a fog to give wàrning tcV à vessel approaching from the west. But 
she says that she did give timély and sufficient hails to the Cityof 
Milwaukee to enable that boat to avoid her. The évidence upon thi» 
point on the iJalrtof thé libelant cônsists of thé testimony of a single 
witness,— the steersma.n of the Frank Noble, who was the only person 
on deck. ïn corroboration ôf the fitatement of this witness that h& 
loudlyhailed the Milwaukee, testimony has been given by him, and 
also by the captàin of the Frank Noble, and, on the other hand, by 
the captain and the Btéersnian of the City of Milwaukee, as to what 
w'às said on the respective beats whén they passed each other imme- 
diatèly after the collision. No two of thèse witnesses agrée as to what 
was thèn said, ànd ail aire equally crédible. But thé uncontradicted 
évidence that Bubseqiieiit to the collision the steersmari of the Frank 
Noble ôïféréd the steersman of the City of MilVaukee $50 to swéar 
that thé i'rànk'Noble had a light, indicàtés that there was little expec- 
tation oî securing çredence for thè statement that tbe City of Mil-^ 
waukeé was prbpërly hailed. tJpon such testimony I am unwilling to- 
holdtïiàt timely^ ahd sufficient hails are pfoven to hâve been given to 
thè City of*Mil'w'iîukée^. 
' Theïèsuït'is ttiat thè libel mnst bè dismisséd. 
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■ The Maryi.and;*'"" •'■■ 

[IHitrtd Oowt,B. B. Pennsylmnia. November 14, 1882.) 

AdmhiaWt— OoLusios BKTuraBij Vkssbl ra Motiôk akd Vessbl at Hbb MbOB^r 
liiîG^LiBBiiAaAiNaT SbtbbaI'Vessels^Bo^Bi^ OF Proof. 

Where a barge sinks two days after an allèged collision with a sliip in D|1o- 
tien, while the barge was al her moorings, and Where at the timo ot tiie ailegéià 
collision no complaint was made and but glight injury discovéred; and the" 
weather was such, with the river packed with ice, that the injijTy loight hâve \ 
resulted from the grinding and ppunding of the ice, the burden pf proof rests . 
upon the barge, in an action agàinst thë ship and her tows, to'show that the ' 
injuiy resulted front their négligence. , ^ ' ' ' ' 

Libel by the Qwners of the barge George Twibell agàinst tb^sbip . 
Maryland and the ateam-tugs New Castle and Yorke. 

.The libelants claijned that while the Twibell w£(.s properly moored; 
at the wharf adjoining Point Breeze ga3-work;g, in tbe river Delà» 
■ware, on December 27, 1880, sl^e w^s struck by the sl^ip Maryland, 
by reason of the négligence of tbe, sbip pr tljat of h£>r tugs,— tbe New 
Castle, wbicb had parted an inferior basraer, and; the Yorke, whiçh had 
left the ship for the. purpose of opening a çbannpl. through the ice, 
The New Castle claimed that thei l^a^yser furnisbed by the Marylan;^, 
was of Sound and sufficient appearançie^, and v(as noj;, submitted for 
tbe approval of the New Castle..: The YoKk^ (îlaimed that ber employ- 
rpent in opening a channel, througb tbjB ice was the full,perforni.ance 
of her engagement and duty, The Maryland denied th^t any collis- 
ion had occurred, and produced evideijce. tbat.at the time no injuiy 
was complained of, and none discoyer.&d, beyoï^d. a slight bruise upon 
tbe fender of the Twibell, inçiufficiçint to açcppnt for the sinkipg; and; 
that the bruise might baye .beencaused; by tbe jamiflipg of the ice, 
while the Maryland was passing. It appeared; that the Twibell did,, 
not sink until the foUowing night, and, iiieriyprbeing fiJJ of jfloating 
ice, the grinding and pounding againsfc the Twibeil were sufficient to 
hâve caused her to sink. 

Théodore M. Etting and Henry R. Edmunds, for libelants. 

H. G. Ward, for the New Castle. 

J. W. Coulston, for the Yorke. 

Curtis Tilton and Henry Flanders, for the Maryland. 

BoTLKB, D. J. The positive testimony respecting tbe collision is in 
direct conflict, and the inferences arising from surrounding circum- 
stances may be invoked with as much force, at least, by the respond' 

•Keported by Albert B. Guilbert, of the Fliiladelphia bar. 
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ents as by the libelant. While this point is thus left in doubt, the 
question of injury (supposing collision to bave occurred) is left in 
equal if not in greater doubt. That the libelant was disturbed, in her 
position by the wharf, may bé conceded. The river was fuU of ice, 
and the passage of a vessel in that vicinity would be likely to disturb 
her by disturbing it. Corning near, as the Marylanddid, it is highly 
probabletheiçewas jammed against her, and this may hâve produced 
ail the disturbance seen bylibelant's witnesses. That she was struck 
by the Maryland with force sufficient to break her fastenings, drive 
her through the ice 60 to 80 feet, and not only to stop the Maryland's 
forward motion, but to produce a reooil of severaV feet, as alleged. by 
the libelant and sworn to by his most important witness, is whoUy 
iûcrédibïè. Such a blow, On her square stem, would éertainly halve 
eut her down instantly. The only évidence of injury is the inf erence 
îiovû. siriking two days later. Examination at the time disclosed io 
injury. The bruise on her fendèr (if récent) was immaterial. The 
respondents Vere allowed to go on their way without complaint, and 
if the barge had not subsequently gone down nO suggestion of injury 
(it is reasonable to inffer) would ev'er hâve been made, To conclude 
that she went down in conséquence of injuries reeeived at the time, 
would not be justifiable. Firom Mbnday, about noon, when the blow is 
said to hâve been given, until Tuesday night, when she sank, no injury, 
or indication of injury, was discoverable. The river during ail this 
time was full of floating ice, which was grinding and pounding against 
the boat. That she went down from this cause is, to say the least, 
quite as probable as that she sank from the alleged blow of two 
days before. Sufficient has been said to indicate the reasons for 
believing that the libelant's case is not made out. He may hâve been 
injured, as he allèges, but with the burden of proof on him be has aot 
Buoceeded in showing it. 
The libel must be dismissed. 
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WoLFF and others v. Abchibai.d. 
(Oireuit Court, B. Mianeaota. December Terni, 1882.) 

1. Ebmoval of Cause — Pétition. 

The allégations of the pétition for removal are jurisdictional, and they must 
be positive and certain; and the allégation that the défendant is an alieu, 
" as plaintiff is informed and verily believes," is insufflcient. 

2. SaMB — CiTIZENSHIP. 

Ohildren of citiz«ns of the United States who are born in foreign countries 
are citizens of tlie United Btates. 

• S. SaMB— JtJBlSnlCTlON^^RBMAKDING OADSE. 

In ail cases where ihere is doubt as to the jurisdiction, in a cause removed, 
the safer practice is to remand the cause to the staie court. 

Motion to Eemand. 

Brown é Cheu, for plaintiff. ' 

A. E. Boive and Geo. N. Baxter, for défendant. 

McCkary, C. J., (prally.) We hâve considered the motion to re- 
mand. This cause was removed hère by the plaintiff on thie ground 
that the défendant is an alien. The allégation of the pétition for 
removal is that the défendant is.an alien, as plaintiff is informed and 
verily believes. This, we think, is insufficient; the allégations of 
the pétition for removal are jurisdictional, and they must be positive 
and certain, becanse the court cannot well proceed to take jurisdic- 
tion of a case and try the same as long as there is any doubt upon 
the question of jurisdiction, and it has, we think, been held that a 
pétition for removal in this form is not good. Besides, it appears by 
the affidavits filed hère that, to say the least, it is a question of 
grave doubt whether the defendaiit is an alien or not. His father 
■was a native-born citizen of the United States, born in the state of 
Vermont. He removed to Canada and spent some of his time in 
Canada, and the remainder in the United States, and it seems he 
was Bometimes on one side of the line and sometimes on the other. 
This défendant was born in Canada, and came with his father to 
this country before he reached his majority. The law is that chil- 
dren of citizens of the United States, who are bom in foreign coun- 
tries, are citizfens of the United States. We think it is probable that 
this défendant is a citizen of the United States. That is so unless 
the father became a citizen of Great Britain. Of that there is no 
proof, and it is, to say the least, doubtful. la ail cases where there 
T.14,no.7— 24 
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is doubt in a case of removal as to the jurisdictîon of thîs court, it is 
safer to remand, bieeause thére is no.doùtt about the jurisdiction of 
the state court. 

The motion' to reroand is sustained. 



SutBo and others ». Simpson and others.* 
(Oircuit Oomt, D, Goloraâo, November 14, 1882.) 

1. Suit bt Non-Resident — Bokd fok Costs. 

Under the statutea of Colorado, a suit brought by 8 non-resident t>i the staté 
must, on motion by défendant in apt time, be disraisaed, unlesB bond for coata 
was executed and flled at the time of the commencement of the suit, To ex- 
écute the bond two days after the action is instituted will not avail. 

2. SAMB — ilEMOVAIi TO FbDERAI, CoU^lT. 

Though no bond for costs is required in case of suit originally brought in 
the United States court, yet when a cause is removed from the stàte court to 
the fédéral court, the lattér begins where the former left ofl; and motion to 
disniiss for want of bond for costs having been entesed in the state epurt, ànd 
pending at the time of removal, will be heard in the fédéral court, and deter- 
mined in acbordance with the law applicable to the motion when made. 

On Motion to, Dismiss. 
^^leeth é Liddell, for plaintiffs. ■ 

M, J. Waldheimer, for défendants. 

Hallett, D. J. This action was brought in the district court of 
Arapahoe county, on the twenty-seventh day of May last, to.recover 
the 8um of $4,500. Coneurrently with the summons, plaintiffs took 
eut a writ of attachment, which was levied on défendants' goods, and, 
together with the summons, was served pn défendants on that day, 
It is conceded. that plaintiffs then were, and still are, citizens and 
résidents of the state ol New York, and that at the time of bringing 
the suit no bond for costs was filed, as required by chapter 20 of the 
Eevised Statutes of the state. : Two days later, and on the twenty- 
ninth day of the same month, such a bond was filed and approyed by- 
the clerk, and on the same day, but whether before or after théfiling 
of the oost bond ia not shown, défendants entered' a motion to dismiss 
fqr want of ar bond. On the first of June following, thedause was 
removed into this court on',plaintiffs' pétition, petting up the neces- 
sary facts as to the citizenship of the parties ; and défendants, not 
haying otherwise appeared, now urge their motion fefore the court. 
, Numerous c^ses are oited from the reports ot this; state and fromf 

*From the Colorado Law Reporter. ' - ' 
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the state of Illinoîs, in •wliich â similàr statute was in force for some 
iime, tô the effect that the statuts is imperatite and must be obseryed. 
Tàlpey v. Doane, 2 Colo. ^^%', FiJl^yv,€aây, 8 Colo.-221; Hickman 
V. Haines, 5 Gilman, 20. 

i The language of the act cannot be misinterpreted. Af ter provid- 
ing in th© first section that seeurity sball be giv.en in a form whicb 
is prescribed, the first clause of the second section is as follows: "If 
any su ch action shall be commeneed without flling snch instrument 
of writing, the court, on motion» shall dismiss the same, and the 
attorney for the plaintiff shall pay ail costs accruing thereon." 

The statute of Indiana, which -was interpreted in Cox v. Hunt, 1 
Blackf. 146, contained no sueh direction. In the absence of such 
provision it may be reasonable to say that the défendant should be 
satisfied with security given when it is demandedi With such a pro- 
vision in the law, it must be apparent that nothing short of absolute 
déniai of the authority of the législature can prevail against it. Nor 
is the bond for costs under a statute of this kind an élément of juris- 
diction. By failing to object in apt time the défendant may waive 
it, and the court -will bave authority to proceed without it. People 
V. Ciottd, 50 m. é39. 

But "the power of the court to proceed in a case -where no objection 
isïaised by défendant is not the matter in issue. That question is, 
whether, upon motion made in due time by défendant, the statute 
sball be enforced; and upon that there is no room for debate. 

It is eontended, however, thàt the motion to dismiss cannot be 
maintainèd in this court, inasmuoh as the act of oongress of 1875 
déclares that the action shall stand in this court as if originally 
brought therein; and no bond for costs is required of non-residents 
or others in suits brought in this court. The languago of section 8 
of the act of 1875 on that subject is as follows: "And the said copy 
being entered as aforesaid in said circuit court of the United States, 
the cause shall then proceed in the same manner as if it had been 
originally commeneed in the said circuit «ourt." 

It -would be most extraordinary to regard this clause as depriving 
eitber party of any substantial right which could hâve been asserted in 
the. state court, if the cause had remained ixt that court. In a case 
of defective service of proeess, and after removal byplaintiff, it will 
Jiaîjdly be claimed that the défendant will be preoluded from object- 
ing tO'the service by the requiremient that "the cause shall proceed." 
iObvioUsly the; intent ofthe statute isf to confer on the circuit court, 
in respect to such cases, as full and ample authority as is Jield in 
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cases brought m that court. But this is not saying that a question 
which properly arose in the state court before the.removal of the 
cause, and wbich remains undetermined, shall not be considered in 
the circuit court. 

The manner of bringing the suit, and its progress while it remained 
in the state court, was subject to the law of the state, which may be 
administered hère as well as in the state court. And the circum- 
Btance that the question could not bave been raised in this court, if 
the suit had been brought hère, is of no importance. The paragraph 
cited from 'the act of 1875 is junsdictional to the court, and not a 
limitation of the rights of parties. 

In the suprême court and in this court it has been held that in a 
cause removed from a state court to a fédéral court, the latter begins 
where the formei: lea?es off. Duncan Vj Gegan, 101 U. S. 810; Brooks 
V. Farwell, 2:McCrary, 220; [S. C. 4 Fbd. Eep. 166.] 

We take the cause as we find it. Whatever has been determined 
■in the state court is accepted in the circuit court as conclusively set- 
tled, subject to the jurisdiction of the suprême court to review it on 
writ of error or appeal. WhateVer remains undetermined at the time 
of the removal is to be decided in the circuit court according to our own 
modes of proceeding, but with fuU récognition of ail substantial rights. 
The motion to dismiss was filed in the district court of the state in 
due time, and by the removal of the cause into this court the plain- 
tifïs could not defeat either the right to hâve the motion heard, or the 
efïect of it when it should be beard. If défendants had made the 
application to remove, perhaps the aspect of the case would be différ- 
ent; not because of any obstacle to the motion in this court, but the 
application to remove as an appearance by défendants, and a step 
taken in the cause, might bave been régarded as a waiver of the ob- 
jection respecting the cost bond. But that view is not presented by 
the record. Plaintilïs brought the case hère voluntarily, and défend- 
ants hâve not in any way changed the attitude assuMed by them in 
the district court of the state. The bond filed twodays after the suit 
was brought, without leave of the court, was not in compliance with 
thè statute. It will be observèd that the language of the act refers 
to the commencement of the suit as the time for ôling the bond for 
costà:; ànd it is in terms declared that if the suit shall be com- 
menced without filing the bond, it shall be dismissed. However 
hard the law may appeàrto be, the remedy is with the législature, 
and not izL the courts. The suit will be dismissed at the cost of the 
plaintiÏÏs! attorneys. 
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New Orléans, M. & G. E. Co. v. Cixï op New Orléans.* 
{Circuit Court, D. Louisiana. June, 1878.) 

1. An.TumcATioN— How Detekmined. 

Jn determining what bas been adjudged courts will regard the decree, and 
in case of ambiguity, but not otherwise, be governed by an accompanying 
opinion. 

2. In.idnctioî; — Res Adjddicata. 

An injunction having been issued by a state court and perpetuated by the 
(locree of the suprême court o| liie state, a similar injunction granted as be- 
twcen the same parties, with regard to the same subject-matter, in a new suit, 
by a court of the same state and removed to this court, the matter will be treated 
by ihis court as a thing adjudged, and the injunction perpetuated. 

In Equity. 

John A. Cfimphell and .4. Micou, for complainanta. j. 

, B. Frank Jonas, City Atty., and W. W. King, for défendant. 

BiLLiNGS, D. J. This is a cause which was commenced in the 
"superior district court" of the parish of Orléans, and has been re- . 
moved from that court to this. In tliis court, from its nature, it 
stands as a chancery suit. 

Pîaintiff allèges that in the year 1S74 the city authorities (the de- 
fendants) sent a large force to beat down the walls of a freight de- 
pot beloriging to this défendant company. As an incident of the suit, 
the complainants obtaineJ an injunction in the "superior district 
court," pendcnte Vite, and the object of this suit is to perpetuate that 
injunction. The mischief is of suoh a character as to make the case 
fall -within that class of cases wliich justifies the interposition of 
the courts of chancery. • ■ 

The basis of the suit as ëét ùp in the pétition of the cômplamant 
— now to be treated as a bîll in equity — is a judgment of the su- 
prême court of the state of Loùisianà between the same pstrtiès con- 
tained in the record— No; "3,692 of that court. ' 

On the other harid, the défendants set up a fina Jeèree renderèd 
in the suprême court of the Btaté of Louisiana, also bet\i?een the 
same parties, known as Ko. 3,701 of the docket of said court. 

An inspection of the record in this case discloses the fact that 
the complainants Lad, partly by purchase from private owners and 
partly by a grant of the législature, obtained two sets of rigl^tswith 
référence to certain squares of grpnnd in the city of New 0,rlean8, 

♦Heporied by Joseph P. I-lornor, E8q.,of the New X)rleans bar. , 
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provided that the grants of the législature were valid, and that the 
same séries of acts of the législature àad given them also the right of 
way, and the right of putting down tracks and erecting dépôts upon 
thèse squares, as incidents of their right of way as a railroad. 

The first right which was claimed was that "the complainants had 
acquired the fee to the land" in dispute; or, rather, the précise question 
was whethër the fee was iii the défendants or in the public. In the sec- 
ond suit they claim rights with référence to their right of way, viz., their 
right of way, with their right to put tracks upon the land, and to main- 
tain buildings for dépôts. In both of thèse suits the lower court, which 
was the superior district court, had given judgment in favor of the com- 
plainants, maintaining thereby, in the one, the rights of the company 
as owners of the fee, and, in the other, their right of way, and the 
incidents with référence to tracks and dépôts. 

1. With référence to the fee. In the twenty-sixth volume of the 
Louisiana Anûual, 478, the docket number being 3,70''., the su- 
prême court rendered a decree annuUing the jtidgment of the eighth 

• district court, and dissolving the injunction which had been issued 
by that court, and giving judgment for the city of New Orléans, main- 
taining the reconventional demand of the city, and restraining thé 
plaintiffs from ôccupying the property in controversy. 

Upon a rehearing, at page 485, the court modified their judgment 
as follows: 

"In our opinion the injunction improperly issued in tbîs case; but, as the 
city has made no claim againSt the plaintiffs, our former decree was errone- 
ous in granting the demand in reconvention, and inhibiting the plaintiffs 
from ôccupying the property in controversy. TJnder the pleadings, ail we can 
do is to render judgment in favor of the city, dissolving the injunction and 
dismissing the plaintiffs' suit, leaying the parties to their rights under the 
laws relative to the expropriation of property." 

Then follows the final decree in the cause, as follows : 
"It is therefore ordered that our former decree be set aside, and It is now 
ordered that the judgment appealed from bo reversed, and that there be judg- 
ment in favor of the défendant^ the city of ]5few Orléans, dissolving the in- 
junction herèin, and dismissing the plaintiffs' suit, with costa in both courts, 
without prejudice to the rights of both parties under the laws of expropria- 
tien.:* ' ' 

2. As to the rights of the complainants which sprang ont of the 
grant to them of the right of way and its incidents. lû this case 
there wàs' also a judgnient iii the eighth district court in favor of 
the complainants, and an original hearing and rehearing in the 
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suprême court.- Upon ;tlaè first hearing, Judge Wiley, in the case 
known as No. 3,692, thua states the question in rendering the ma- 
jority opinion, at page S17: 

"This contraversy arises ôutof the acts of the niheteenth of March, 1868, 
the seventeenth of February, 1869, the twenty-flrst of Pebruary, lS70, grant- 
ing to the complainaiits for passenger and freight dépôts a space of ground. 
* * * Also granting the right to lay tracks, and occupy as a railroad, a 
strip of land exteading down the levée to Elysîan Tields itreet." 

He then quotes a paragiraph of the a,nswer of the oity, whioh in 
substance is that the useof that part of the batturo for a railroad, and 
the enjoyment of the privilèges granted by the législature, wpuld pre- 
Tcnt its use as a iocus pîiWicMs and highway. , 

Chief Justice LunaiiiNG, at page 524, in his dissenting opinion at 
the first hearing, states the question thus: : "The question ijavolved in 
this case is simply whether or not the législature can oontrol the pub- 
lic quay or levée of the city of New Orléans withput the consent of 
the city." ■ . 

/Dpon the rehearing, at page 529, the majprity. opinion is rendej-ed 
T)y Judge Morgan very briefly as folio ws : "The sole question pre- 
sented in this case is, bas the state the power to grant to a railroad 
■Company the right of •vyay through the streets of this city ? A thorough 
examination of this question bas led usto the conclusion that it bas." 
And then follow? the decree; "It is therefore ordered, adjudged, and 
decreed that the judgmentheretofore rendered by us be avoided, an- 
nulled, and set aside, and it is no w ordered, adjudged, and decreed 
that the jadgment of the district court be affirmed, with cpsts." 

If we turn to the decree of the district court as found in the printed 
record put in évidence, at pages 255, 2^6, we find it dçcreqd that 
"the défendants be enjpined, prohibited,,and restrained from, in any 
manner, interfering with or obstructing said plaintiffs in construct- 
ing Qr maintaining ils railroad uponand on the levée, streets, and 
batture describpd and designated in the, acts of the; gener^,! assembly 
granting such rights and privilèges to said corap,any, an^ by the 
maps filed with the secretary of state and with the mayo^ pf, the city 
of New Orléans." They dismiss the reçonventiona^ deii^nd of 
the city, and roaintair^ ,the validity of th|e aciapf .t,he gênerai ,^ssem-, 
bly granting tothe complainanta the right tp constriiçt, pfiaiptain, 
and use its traick, turn-outs, B^itches, deppts, etc., along . and. upon 
the levée, streets, and batture in front of ijte city of New Oi'leaï^s,., 
And this judgment, by the final Recrée of the suprême court, waeàn, 
ali respects affirmed. 
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There is no doabt but that if a decree is free from ambiguity, it 
speaks for itself, and cannot be qualified by the opinion by which it 
may bave been preceded. Plicque v. Ferret, 19 La. 318; Keanev. 
Fisher, 10 La. Ann. 261; Trescott v. Lewis, 12 La. Ann. 197; McDon- 
ough's Succession, 24 La. Ann. 34; 101 U. S. 351; 24 How. 333; 
Smith V. Kernochen, 7 How. 199. But I think that a careful analy- 
sis of the opinions, and of the decrees, shows that there is no ambi- 
guity in either of the decrees, and that they are rendered in accord- 
ance witb the opinions which, at the last, the suprême court formed. 
What the court meant to adjudge is alsomade manifest by what they 
sayin the case of the city àgainst complainants, (27 La. Ann. 415,) 
which was a case with référence to the power of the législature to 
exempt complainants from wharfage dues. The court say (page 416) 
the grant was the control by the législature of a public servitude. 

Certàïnly this is true to the extent to which the injunction asked 
for in this cause goes, and it is only to that extent that the matter is 
involved. In the cause No. 3,701, which was first heard and disposed 
of, the suprême court had settled the question that thé fee to that 
portion of the batture upon which this property was located was in 
the city of New Orléans, and in their decree upon the rehearing they 
maintained that view withoUt change, amending their decree only so 
far as related to the reconventional demand of the city. 

The matter involved in cause No. 3,692, at page 517, was, as I bave 
stated, — concedîng that the fee of the property was in the city, subject 
to the servitude which the public had, it being a quay or levée, — 
whether it could be controlled by the législature without the consent 
of the city so far as to allow the plaintiffs their right of way, their 
tracks and dépôts; and it is clear that, comprehending fuUy the mean- 
ing of their decree, they had at last corne to the conclusion that the 
législature could so control a public place ; for Judge Wiley, at page 
529, in his brief dissenting opinion says he "conours that the state 
can grant the right of way," but dissents from the conclusion of the 
majority of the court because the company could only get the land 
necessary for tracks and dépôts by expropriation or purchase. 

I do not say that this last decree is such a decree as I should bave 
rendered, but I find it free from ail ambiguity, and that it is man- 
ifest, by the opinions that preceded it, that the suprême court of the 
state intended to render just such a decree as the words used impoirt; 
certainly, to the extent of giving the complainants the right which 
in this suit they ask to hâve protected. 
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This being my conclusion, it is my duty tp treat the matter pre- 
Bonted as a tbing adjudged. 

Let tbere be a decree p&rpetuatîng the înjancUon, so fat as relates 
to tbe matters included in the foregoing opinion. 



Elgin Minino & Smeltin» Go. and otbers v. Iboh Silvbb 
Mining Go.* 

(Gireuît Court, D. Colorado. Novemljer, 1882.) 

1. MiKiKG Claims — End Lines. 

In thp location of mining claims, " end lines " must be estahlished as required 
by the statuts, and where the locator fails to dû thls, the courts will not flr 
them by implication. If the end lines be absent, or so placed as not to deflne 
tbe right of the locator to the exterior parts of the Iode, the defect cannot be 
supplied. 

2. 8A.ME— Vai-td onlt -within Surface Lines. 

In such case the location may-be valld for ail that can be found within the 
STirface lines, but beyond those Unes an essential élément of the right to follow 
tbe Iode is wanting, and therefore the right cannot ezist. 

Markham, Patterson de Thomas and M. B. Carpenter, for plaintiffs. 

Jonas Seeley, for défendant. 

Hallett, D. J. On the twenty-ninth of June last.the Elgin Mining 
& Smelting Company, a corporation of the state of =Dlinois, and sev- 
eral natural persons, exhibited in this court their bill of complaint 
against the Iron Silver Mining Company, a corporation of New York, 
to restrain a trespass of the latter company on the Gilt-Edge mining 
claim, located in Lake county, Colorado. Asserting title to the Gilt- 
Edge claim, plaintiffs alleged that they had found a Iode therein 
containing rich and valuable ore, and the défendant, claiming the 
same ore as being in and of a certain other Iode owned by it and 
called the Stone Iode, was proceeding to remove the ore and convert 
it to its own use. 

After notice, défendant appeared and filed affidavits în opposition 
to plaintiiï's application for injunetion. As diselosed in the bill and 
afïidavita, the controversy was mainiy as to the right of défendant to 
follow the Iode from the Stone daim, o-wned and worked by it, be- 
yond the lines of that claim and into the adjoining claim owned by 
plaintiffs. 

*Froni the Colorado Law Keporter, 
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In its ordînaïy form, this controversy présents questions of fact as 
to the existence of the Iode in both claims, or the extension of it from 
one. claim tothe other. One.party, claiming to own the top and apex 
of the Iode, seeks to follow it;pn ij;s dip through the side lines of his 
claim into the land adjoining, as the right so to follow it is defîned in 
section 2322, Eev. St.; the other, unable to deny the force of 
the statute, appeals to a jury on the point whether the top and 
apex of the Iode arises in the ground of his opponent, or, if there, 
whether the Iode descends fïom that région to the plaice in dispute. 
In addition to thèse questioria, whieh wëre not pressed at the hearing, 
there is another and a very extraordinary question arising out of the 
peculiar form and relative position of the claims. And as it is very 
difficult lo describe the claims fully in words, so as to explain the 
matter in dispute, adiagram wiir serve the purpose better: 




The ore for which the parties are contending is within the surface 
lines ôf plaintiff's claim, (the Grilt Edge,) eastward from defendant's 
claim, (the Stone,) and adjoining the latter. It is reached by means 
of a perpendicular shaft from plaintiff's claim; and a tunnel or level, 



ELOIN MINING & SMSIiTlNd 00. V. IBON SILVEB MIHINS 00. 379 

following, it is saidj the ■ course of the veirifrom a point in'defénd- 
ant's claim down the hill-side, and below the.other. Assùming, for 
"the présent, that the top and apex of the Iode has been found iii the 
Stone claim, owned by défendant, and that the Iode in à downward 
course, and with distinct boundaries, passes eastward ont of that 
claim and into the Gilt-Edge claim, owned by the plaintiff, to thè 
place in dispute, the right of défendant to foUow it without the 
lines of the Stone claim, and take the ore therein, is denied on the 
groiînd that the latter claim is without end lines to define and limit 
Such right. In the act of congress relating to minerai lands it is 
provided, in section 2320, that "the end lines of each claim shall h^ 
parallel to each other;" and in section 2322, that the right of posses- 
sion to the "outside parts" of veins or ledgés, referring to such paris 
as extend beyond the side lines of the location, "shall be confined to 
such portions thereof as lie between vertical planes drawn dovraward 
as above described through the ènd lines of their locations, so con- 
tinued in their own direction that such planes will intersect such 
exterior parts of such veins or ledges." 

In the FLagstaff Case, 98 U. S. 467, the aots relating to minerai lands 
were said to require that locations of veins or Iodes shall be made 
lengthwise in the gênerai direction of such veins or Iodes on the sur- 
face of the earth; and that the end lines are to cross the Iode and 
extend perpendicularly downwards, and to be continued in their Own 
direction either way horizontally. 

The gênerai practice in mining districts of making locations in the 
form of a parallelogram conforms to this view, which is now univer- 
sally accepted as correct. Obviously it was not intended that a looa- 
tor should secure more of the Iode in the "outside parts" extending 
beyond the side lines than he ,could obtain on the course of the Iode 
■within the limits of the location. In other words, by a proper loca- 
tion he could secure 1,500 feet on the strike of the Iode, and by the 
extension of the planes of the end lines he would be limited to the 
same number of feet laterally in pursuing the Iode downwards with- 
out the side lines. Such limitation is necessary to define the miner's 
right beyond his own territory. If, whenonce without his own lines, 
he could turn to the right or left in search of ore, the limitation to 
1,500 feet of the length of the vein would be made whoUy nugatory, 
and there would be no end of conflicts between adjacent owners, for 
which no just rule of settlement would be found. 

Eeferring to the defendant's Stone claim, the Une at the north- 
westerly end is said to be one of the end lines, and it is so marked 
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on the diagram. In the first course of the location from that Une, 
which is S. 83 deg. E., there is nô corresponding end line; and the 
same is true of the second course, S. 18 deg. E. ; and the third course, 
S. 45 deg. W., very nearly. It will be observed that the location is 
in the form of the letter A, truncate, and the locator has made a part 
of the inner line of the southern leg of the location 300 feet in length, 
to correspond in direction with the line at the north-westerly end, and 
called it an end line. With superficial attention to the letter of the 
law, and in utter ignorance and disregard of its principles, the two 
lines were made of equal length and parallel to each other, but so ar- 
ranged that they can never perform the office assigned to them in the 
law. What is oalled the southern end line is really on the north-west 
side of the greater part of the claim, and so placed that, when ex- 
tended in a northerly direction, it must enter the inner line of the 
claim in a short distance from corner No. 5. In this position that 
line cannot enter the field north and east from the claim, being in- 
tercepted by the claim itself. And so it appears that, eastward and 
southward from the north-western end of the claim, there is no line 
which can be recognized as an end line, and the claim has but one 
end line, or perhaps none whatever. 

This view was not controverted at the hearing, but it was said that 
end lines may be a matter of légal inference and déductions from 
established facts to control even the act of the locator of the claim. 
As the law requires that a location shall be made along the course 
or strike of a vein at the surface of the earth, the end lines must of 
necessity be at right angles to the course. And whenever the course 
or strike can be ascertained, at the points where it passes from the loca- 
tion, end lines should be fixed at right angles thereto, without référ- 
ence to the end lines laid in the location. To apply this rule to 
defendant's claim, lines should be drawn parallel to each other at 
each end, and where the outcrop of the vein is said to pass out of the 
location, and in the gênerai direction east and west, the strike of the 
vein being north and sonth. 

The cireular form of outcrop is thought to be the resuit of érosion 
in California gulch, which cornes down through the middle of the 
claim, and at some remote time the outcrop may bave extended di- 
rectly across the gulch between the ends of the claim, so as to admit 
of a location in the usual form with end lines, as now proposed 
to be laid, in the gênerai direction east and west. It is contended 
that in the location of a olaim, whioh must of necessity be made be- 
fore the strike of the Iode can be ascertained, it is too much to expect 
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the locator to lay his end Unes in the proper direction, and locations 
made at varions angles of divergence from the strike of the Iode are 
cited to illustrate the fact that by a slight déviation from the proper 
course the object of making a location may be defeated. This, 
however, is only to say that it is difficult to make a good location of à 
mining claim when the situation of the ore is nnknown, and that if 
the locator fails to lay his claim so as to secure the ore, the law 
should correct his mistake. Plainly enough, the law requires the 
locator to fix the boundaries of the claim, offering the bounty of the 
government to the extent of the public domain from which to make 
the best possible sélection. If the locator fails to choose wisely and 
well, the failure is with him, and it cannot be imputed to the law. 
There is no greater reason for saying that the end Unes shall be 
established by inference and presumption from the course of the Iode, 
than that the aide Unes shall be so established. The rule of the 
early miner's law, which obtained ' in some mining districts before 
the statute was enacted, was of the character which we are now asked 
to adopt. By locating on the vein the miner secured the number of 
feet allowed him, wherever it might extend, with surface ground ad- 
jacent, aiid, of course, the boundaries of the claim could only be 
known from the course of the Iode. By the act of congress that 
rule was changed,,and it was required that the boundaries of the 
claim shaU be marked on the ground, and end Unes and side Unes 
aire referred to in a way to show that they must be laid down with 
care. Under such a statute it cannot be necessary to discuss at 
length the power of the court to establish Unes by construction, for 
no such power can exist. The end Unes established by the locator 
must control, and if absent, or if so placed as not to define the right 
of the locator to the exterior parts of the Iode, the defect cannot be 
supplied. 

In that case the location may be valid for aU that can be found 
within the surface Unes, but beyond those Unes an essential élément 
of the right to foUow the Iode is wanting, and therefore the right can- 
not exist. "With some information as to the situation of the ore, and 
the law relating to the subject, the end Unes of the Stone claim 
could hâve been laid as it is now said they should be placed, and the 
failure to do so was owing to ignorance of facts necessary to intelli- 
gent action. It présents the common case of failure to obtain prop- 
erty through a mistake of fact or law, for which the party seeking the 
property is alone responsible. Against such error and misfortune 
the law does not relieve. 
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At the hearing, on plaintiff's motion for injunction to testrain the 
iron Company from working mthm the limita of the Gilt-Edge claim, 
thèse reasons were thonght to be su^cient to support the application, 
and the injunction was allowed. Eecently the défendant bas brought 
in a cross-bill, asking to enjoin^ the plaintiff from working in the 
qame ground, and on that motion the whole subject haa been reviewed, 
with the resuit now to be stated. 

The défendant, in virtue of its ownership of the Stone claim, haa 
no right to anything beyond the Unes of that «laim in any direction, 
and therefore the motion mnst be denied. 



LaUGHLIN V. MlTOHBLIi.* 
{Oireuit Court, 8. 3 Misaimppi. 1882.) 

1. Trust— Crbatkd bt Fasoi.. 

To establish a resulting trust created by a paroi agreement, whet« tha sub- 
ject of the trust is real estate, the évidence must be clear and satisfactorj. 

a. Samb — Cabb Stated. 

Where a party, the husband of complainant, was largeljr indebted, and exe- 
cuted a mortgage or trust deed to reàl property owaed by him to trustées, who 
offered the same for sale to the bighest bidder, and the father of complainant 
became the piirchaser thereof and assumed the paymënt of the creditors of the 
estate, which was to be made from the income of the property go purchased, 
the purchaser having agreed by paroi that the purchase was made for the benr 
eflt of his said daughter, and the daughter remained in possession thereof till 
the bringing of her suit, hdd, that such paroi agreement did not create à re- 
sulting trust in such real estate subject only to the incumbrance of the pur- 
chase money bid at the sale. 

8. BAITB— ESTOPPBL. 

Where complainant subsequently accepted and recorded a deed or lease made 
to her by the purchaser, granting her an estate for life in said real estate, ia 
which lease she acknowledged that the lessor was the sole légal and équitable 
owner of said real estate, she is estopped from assailing the lease and seeking 
to hâve the same declared void, and set aside as a cloud on her title after 10 
years' enjoyment of the leased premises, and after the death of the lessor, and 
ths devise of his remainder interest to a third party. 
4. Same — Undue Influence. 

A passage in a letter written to the lessee by the lessor that, in the event of 
her refusing the terms of the lease and returning it, there is nothing "to pre- 
vent his putting an overseer on the place, or to prevent his executors from do- 
ing the same thing," where he does not say that be will dispossess her, but 
leaves her the optionof returning the deed, and in that event proposes to leavo 
her in possession of the house, garden, and appurtenances, and an inoome in 
place of the provisions' of the lease, cannot be coustrued as undue influence. 

In Equity. 

•Affirmed. See 7 SQp. Ct. Bep. DK, 
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Alfred B. PiWman, for complainant. 

Albert i^rJLea, fox àeîenàauat. ; '^ 

HiLL,fP, J^ This cause; is submitted upon bill, ^swer, exhibits, 
and proQfs,.from which the follpwing undisputed fact&appear: 

. ïlhlthe year,1846 David McCaleb, then the husband of coœplainant, was 
theow'ner of.the laud descrihed in the bill and the Subject of tjiis controversy. 
He was largely indebted, and before that ,tinie had executieda mortgageor 
trust deed to secure a debt due one Jacobs, in which. complainant joined, con- 
■ieying'tô the trustées, Chilton and Séârles, this tract of land, with the slaves 
and Personal propert^ ïhereon. 'The trustées, hàving advertised thé tirne ànd 
çlaceiof sale, proceeded on tha fifteenthof Juu^ 1846, to offer the samé for 
sale to the highest bjdder for cash. Tbere were .présent at^tbe sale Jonathan 
McCaïeb, s^ uncle of D^vid MçCaleb, wh(? held ajarge.idebt against bis 
nephew, and other creditors, oi- thçir, counsel, who.bid more or less for the 
property sold; but the whole of it was either struck ofE to Joseph B. Davis, 
the fatlier'of coniplainant, or the bids wéiris transferred to him, so that he be- 
càniè the purchaset; thé aggregate amôùftt of the salés beîng 628,531; Said 
Davis, so far as the creditors weré'concemed, continned to be theownerof 
the property; but David McCaleb and wife remained in possession as before 
the sale, up to McCaleb's death, which occurred about one year thereal'tejf. 
Complainant remained in possession alone up to her, intermarriage with E. C. 
Laughlin, her présent husband, and they hâve remained in possession çver 
sincè. 

On the twenty-seventh of December, 1058, Joseph B. Davis executed a leasé 
or deed conveying said property, real, and personal, to complainant for and 
during her natural life, This convéyance ieontained iii it an acknowiedg- 
ment that said Davis was the sole légal and équitable owner of the property. 
After being dùly signed by said Davis, by complainant;, and by her husband, 
it wàs delivéred to complainant, arid some fivé months thereafter it was duly 
acknàwlédged by complainant and her husband and recorded in the proper 
«flSce. 

) Joseph E. Davis, by bis last will and testament, duly probated and admitted 
to record, devised to the défendant, Joseph D. Mitc^ell, this land, described as 
" Diamond Place," then occupied by complainant, and in which, as declared 
by the will, she had a life estate. 

Thèse are' undisputed facts. 
, The bill, in substance, charges that Joseph E. Davis made the pur- 
chase mentioned as trustée for the complainant, with the understand- 
ing that the income of the property so purchased should be applied 
to the pajment of the purchase money, and that so soon as the same 
was paid to those to whom it was due, or so soon as complainant 
ishbuld refurid to her father thé sum he tnight bave to pay to dis- 
charge the purchase money due, be wonld conyey to the complainant 
aiU the légal and équitable iitla to the property, real and personal. 
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In other words, that by said paroi agreement he became Èer trustée, 
and held the property as such, subject only to the incumbrance of 
the pùrcbase money bid at said sale. This allégation is denied by 
the answer, which raises the first question to be determined. 

The bill further charges that the lease, with the déclaration of title 
in Joseph E. Davis, the lessor, executed on the twenty-seventh day 
of December, 1858, was procured by the threats and undue influence 
of said Davis, and is therefore nuU and void. This is also denied in 
the answer, and raises the second and more important question. 

The prayer of the bill is that this lease be declared void and set 
aside as a cloud upon complainant's title to this land, the allégation 
of the bill being that ail the purchase money bas been paid, or, if 
not, that an account of the balance due be taken, which cbmplainant 
déclares she is ready and willing to pay; and that upon the ascer- 
tainment that phe has fully paid ail such sums as in equity she ought 
to hâve paid, or upon ber payment thereof now, that she may be de- 
creed to hâve the absolute, indef easible title of said property as 
against défendant. 

Thèse questions will be considered in the order stated. 

It is admitted that the testimony of the complainant as to the 
understanding and agreement between her and her father, relating 
to the création of the alleged trust, is incompétent and cannot be 
considered. Aside from this testimony there is no direct évidence 
going to establish the agreement or understanding upon which the 
alleged trust is based. Quite a number of witnesses testify that the 
gênerai understanding in the neighborhood was that Mr. Davis had 
purchased the property for the benefit of complainant. This testi- 
mony, when ail the weight claimed for it is given, fails to establish 
the trust asserted, for it only goes to establish the fact that the pur- 
chase was intended for complainant's benefit, and this would be ful- 
filled by giving her and her family a home and a support from the 
proceeds for a longer or shorter time. The most direct testimony 
bearing upon the understanding of the parties is found in the written 
eorrespondenee between them, commencing with the letter of Joseph 
E. Davis to his daughter, September 12, 1849. This letter, so far as 
. it relates to the question under considération, is as follows : 

"Your letter by Jim was duly received. I am sorry to flnd you so much 
under thé influence of idle gossip. The opinion of others, in such matters as 
relate to oiir moral conduct, it is right to respect. Such as would inquire into 
the private aiîairs of others is entitled to as much respect as is the cackling 
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of geese, and we must feel humbled in our own estimation when we would 
allow them to exercise an influence on our conduct. or affect our happiness. 

" But to corne to the subject of your letter. I had assured you that, by will, 
I had left the Diamond Place to you, subject to the debt due upon it, whichis 
now about $20,000, now due and payable to the house of Wm. Laughlin & 
Co. How much more may be incurred in the course of litigation I am unablo 
to say. I certainly hâve not interfered in its management, except such aid as 
I could give it, and am surprised to hear that Mr. Laughlin felt any appré- 
hension or hésitation from the fear that I would not approve his acts. I 
expected that from his want of expérience he would hesitate, and, when con- 
venient, consult me for his own advantage; yet in ail matters of évident pro- 
priety he would not wait for advice. You ask my opinion upon his return to 
New Orléans. I am as little able to answer as any one. I suppose his busi- 
ness or interest in the house to be worth more than the proceeds of the plan- 
tation. I did not know his means, or the necessity of his continuance, the 
probable income of the house, or any other fact to enable me to form any opin- 
ion. Now, if Mr. L. bas the means and is disposed to pay the amount due 
upon the estate, I will, or you may, as the case may be, exécute a mortgage to 
secure him in this advance. 

"I mentioned in former letter to you that from no want of confidence in Mr. 
L., but from a désire to secure you against any misfortune that even the most 
prudent are liable to, I thought it best, both for your interest as well as his, 
that your property be kept separate. I still think so. I cannot understand 
your sensibility in the matter, Things are in precisely the same situation 
they hâve been for years past. I hâve interfered no further now than for- 
merly. iTou, nor any one else, as far as I know, thought you could be degraded 
by dependence on your father. I expected Mr. Laughlin to exercise ail the 
authority that was necessary and proper for the government of the place, and 
to act in ail respects for your common beneflt, and, so far as my wishes are con- 
cerned, prefer his remaining. 

"The proceeds of the place will require time and economy to pay the debts, 
and if he could accomplish it at an earlier day by returning to New Orléans, 
it is a sacrifice you should make for hia advantage. Bat it would not do for 
you to accompany him before the season of yellow fever was over. 

" I would say in conclusion that I hâve no interest of my own that is to be 
affected. The interest is yours, and as it is likely to affect you only, am I in- 
fluenced." 

To this letter Mrs. Laughlin soon after replied in substance as fol- 
lows : 

" We both know that ail you propose is for our benefît. Nothing can affect 
that conviction, but others bave imagined that you withheld the title from 
me beeause you were afraid to trust him witb the management of the place. 
Might he not, sensitive as he is, think so too? By economy we can pay the 
debt, and such economy we will exercise, but then he wishes your unlimited 
confidence. Mr. Laughlin is too noble and true-minded, too disinterested, to 
care whether the property was in my name or his, in any ordinary case. In 
v.l4,no.7— 25 
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this, he has often said he would only live hère in case It was secured to me, 
for he takes the same view of the matter you do; and thinks it safest to guard 
against misfortunes that can aflfect others as well as ourselves. In my ob- 
scure way of writing I often misleadyou with regard to myself. I am always 
pained to see it, but still more so when I think I bave injured in your good 
opinion one so much more deserving ai) Edmund is." 

Thèse letters and others, together with other testimony bearing on 
the point, I aïn satisfied establish the fact that Joseph E. Davis 
purchased this property with the purpose of letting McCaleb, his then 
son-in-law and complainant, remain on the plantation and control it, 
with the slaves and other personalty, intending to hold the légal title 
to âll of it, and making himself personally responsible for the expenses 
of the place; but that the income ehould be applied to the payment 
of thèse expenses, and also the personal expenses of his son-in-law 
and danghtér, and the remainder applied to the purchase money, for 
which he was liable. When this was done, he would convey or secure 
by his will a title to complainant, whether in fee or only for life does 
not very clearly appear. 

No complaint seems to hâve been made to the condition of affaira 
during the life-tinae of McCaleb or the widowhood of complainant. 
But after her intermarriage with E. C. Laughlin, which cccurred 
about two years after the ssile, and before the letter of Joseph E. 
Davis of September 12, 1849, and within a year after this marriage, 
a désire sprung up, no doubt originating with Mr. Laughlin, in which 
his wife sympathized, to obtain the légal title. Hence the appeals 
of Mrs. Laughlin in that regard. Complainant during ail this time, 
recognized the title to the property as being in her father, and that 
it was incumbered for the payment of the balances of the purchase 
money, to whomsoever it might be due. 

This condition of the property and state of the title continued until 
December, 1858, when the leafee referred to was executed. The 
proof shows that when this instrument waa executed Mr. Davis was 
in bad health, and, the probabilities are, desired this matter settled. 
Having, whether right or wrong, ail the time regarded himself as the 
légal and équitable owner of the property, with full power to dispose of 
it as he might think proper, he did not désire to leave any controversy 
arising out of it to be settled after his death. It appears from the 
évidence that complainant was childless, and was likely to remain 
so; that Mr. Davis had a dîslike for the children of William Laugh- 
lin, who had been left orphaus, and whom complainant and her hus- 
band had taken to rrise and educate, and to Laughlin himself. 
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Doubtless, for thèse reasbns, he desired to limit thé title in his 
daughter to a life estate. 

The proof discloses that Mt. Davis sont for his daughter, and 
afterwards for her husband; that he had prepared the instrument 
called the lease, and, after signing it himself, requested complainant 
and her husband to do so. Pinding that it conveyed only a life 
estate, they were very much dissatisfîed with its provisions, and signed 
it with reluctance. They left and did not return, but carried the 
lease with them. 

On January 4, 1859, and nine days after the exécution of the lease, 
Joseph E. Davis, in reply to a letter received from Mrs. Laughlin, 
wrote her as foUowa : 

" I am sorry to receive such a letter from you, my de;\r child. You write 
as if I had deprived you of something that waa yours, and speak of your 
being made a tenant at will. Now it is exactly what the deed is intended to 
prevent. There is nothing now to prevent my puttiug an overseer on the 
place, or to prevent my executors from doing the same thing. If you 
think your situation is to be bettered you raay return the deed. I will leave 
you in possession of the house and garden, and appurtenances, with an in- 
come. 

"As to stateraentof account, much of it haa no relation to my purchase, the 
Guion debt and the Jacob debt. But you will recoUect that nothing has been 
paid but from the proceeds of the place, which is mine. I leave you in the 
full cnjoyment of the income for life. Kow, who has the right to dispiose of 
the earnings of his labor? I very much regi-et any feeling of the kind, and 
would still more regret any publiclty by taking possession of the place or ex- 
eroising authority over it, but it ssems no generosity or line of conduct la 
satisfactory." 

The lease or deed was retained by complainant and her husband 
until the thirty-first day of May, 1859, and then by them acknowl- 
edged and put on record. Mr. Davis did not acknowledge it. It in 
substance conveys the property for life to complainant, and Mrs. 
Laughlin and her husband co venant to manage it in a husband-like 
manner, and at the termination of the lease to quietly surrender the 
same to said Davis or his représentatives; and then foUows the 
acknowledgment that the sole, légal, and équitable title and right of 
property is in said Joseph E. Davis. This lease left Mrs. Laughlin 
in possession of the property for life, free from any obligation to pay 
any part of the debts of the place, or the balance of the purchase 
money due, which, including the sum due William Laughlin & Co., in 
the fall of 1849, amounted to $20,000, for which Joseph E. Davis 
acknowledged himself bound, and which, except such part as waa 
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afterwards paid from the proceeds of the plantation, it îs to be pre- 
sumed he paid, as he was solvent. To this must be added $4,525, 
reeovered after that time in the Guion suit, and how much more Da- 
vis paid cannot be ascertained from the proofs submitted. An ex- 
amination of the acconnt of sales of cotton from the plantation for 
the yéar commencing November 15, 1849, and including November 
27, 1850, shows that they amounted to $4,168.63, while the account 
of William Laughlin & Co., with the Diamond Place, from April 1 to 
November 15, 1850, shows charges, other than those connected with the 
payment of the purchase money, or anything due to said Davis, of 
$5,893, thuB showing that this indebtedness was increased instead of 
diminished. Indeed, the account shows on November 20, 1850, a 
balance due William Laughlin & Co. of $22,830. It is very évident 
from ail the proof that there continued to be a large balance due 
against Diamond Place, either to Mr. Davis or to others, to whom he 
was bound at the time the lease was executed. But other questions 
presented under the pleadings and proofs render it unimportant to 
examine further into thèse accounts, 

Has Mrs. Laughlin shown such a title, légal or équitable, to the 
lands in controversy as entitles her to bave the cloud upon her title 
removed aecording to the prayer of the bill ? If not, the bill must be 
dismissed. But, if she has shown such title, the next question is, does 
it appear that the lease or instrument of December 27, 1858, is such 
a cloud as a court of equity, by its decree, will déclare void and re- 
mové ? It is not claimed that a resvlting trust has been established. 
The trust assérted is one created by a paroi agreement. Now, when 
the subject of the paroi trust is real estate, ail the authorities hold 
that to establish it the évidence must be clear and satisfactory. There 
being no conflict as to this rule, référence to the authorities is unnec- 
essary. Applying the rule to the évidence in this case, I am of opin- 
ion that the trust is not sufficiently established. 

It is insisted that at the sale it was understood that Davis was pur- 
chasing the property for complainant, and that on that account Jon- 
athan McCaleb and others présent refrained from bidding, or did not 
bid as much as they otherwise would. The proof is somewhat con- 
flicting on this point, but the wejght of the évidence is that ail bid 
who desired to do so, and that Davis complained that it was run up 
on him by Jonathan McCaleb and others who beld large demands 
against David McCaleb. 

The testimony shows that Joseph E. Davis contracted with the 
overseer for the year 1849, as appears from his letter to E. C. Laugh- 
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lin, in which he informa him of the number of baies ôf cotton the 
overseer was to receive. As already stated, the proof shows that 
both parties regarded Mr. Davis as holding the légal title, and the 
right to hâve the income of the plantation applied to the paymént 
of the purchase money bid by him at the sale, and the othér claims 
against the Diamond Place. Complainant could not claim under 
those circumstances to hâve the title conveyed to her until ail thèse 
demands were satisfied, even admitting the understanding betwéen 
her father and herself at the time of the sale, as alleged in her bill. 
I am satisfied from the proofs that this was not done at the time the 
lease or deed of 1858 was executed, 

The parties were compétent to act and to contract between them- 
selves, and, no fraud, mistake, or nndue influence intervening, had a 
right to enter into the contract or agreement set forth in the deed or 
lease of 1858. That Mrs. Laughlin is a woman of unusual intelli- 
gence, and was then with a sufficient amount of will power to con- 
tract and to manage her own aflFairs, is apparent from her différ- 
ent letters in évidence; and that her husband is a man of at least 
ordinary intelligence, is apparent from his letters and testimony. 
The proof shows no fraud or déception on the part of Mr. Davis. 

There remains only the charge of undue influence. That com- 
plainant and her husband did not get the title they desired is man- 
ifest. The letter of Mr. Davis of January 4, 1859, is relied upon 
as constituting a threat that if she did not accept the terms of the 
lease he would dispossess her and place an overseer on the planta- 
tion. The letter does not bear this construction. He says there is 
nothing now "to prevent his putting an overseer on the place or to 
prevent his executors from doi"ng the same thing," in the event of her 
ref asing the terms of the lease and returning it. He did not say that 
he would dispossess her. He leaves her the option of returning the 
deed, and in that event proposes to leave her in possession of the 
house, garden, and appurtenances, and an income, in place of the 
provisions of the lease. She was thus left the option to accept the 
one or the other, or to refuse both, and stand upon whatever her légal 
or équitable rights might hâve been. After waiting nearly five 
months and deliberating upon the proposition, without any further 
influence upon the part of her father, so far as the évidence shows, 
and with ample time to consult counsel and friends, they, and not 
Mr. Davis, placed the lease on record, thus accepting its terms and 
enjoying its benefits, with no attempt to revoke it until the filing of 
this bill, June 25, 1881, a period of nearly 22 years. It does not 
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appear that any intimation •was given to' Mr. Davis after that time of 
dissatisfaction witb the terms of the lease, nor was he advised of any 
intention to assail it during bis life-time. 

March 18; 1869, Mr. Davis made his ■will, by which be devised the 
remainder interest in tbis real estaté to the défendant. Ten years 
thus elapsing after the leaee was recorded by Mrs. Laughlin before 
Mr. Davis made his will, he was jûstified in the belief that he had 
the right and power to devise tbis remainder interest to whom he 
pleased, and for this reason, if there were no other, I am of opinion 
that oomplainant is estopped from assailing this lease now, and is 
not entitled to bave the same deolared void and a cloud upon ber 
title. She was fully cognizant of ail the facts in relation to her 
title, and in relation to the exécution of the instrument during the 
life-time of her father. To wait until after his death, and until after 
the death of most of the persons who could bave bad any knowledge 
of the transaction, and after her father, by will, had disposed of bis 
estate, presumably, in some respects, in a manner otherwise than he 
would bave done had he not believed himself possessed of this prop- 
erty, and then attack hia will, would be inéquitable and unjust. 

Many autborities bave been read and commented upon by the 
learned counsel on both sides, who hâve presented the questions in- 
volved with au ability rarely equaled, in tbis court, at least ; but, witb 
the view I bave taken of the facts of the case, the rules of law con- 
troUing it are elementary, and a citation of authorities would but ex- 
tend this opinion, already too long, without tbrowing furtber ligbt 
upon the issues involved. 

The resuit is that tbe relief prayed for in the bill must be denied, 
and tbe cause dismissed at oomplainant's costs. 



Thomas v. Police Juet op Paeish of Tensas.* 

{Œrcuit Court, E. D. Louisiana. December, 1882.) 

L. Revivoe— Rev. St. 955. 

The eftect of the statute of 1789, (vol. 1, p. 90, { 31; Rev. St. 955,) is that the 
suit descends to the représentative of the deceased party, be he heir, exécuter, 
or administrator, as the case may be. An acqulred jurlsdiction on the part of 
the Dnited States circuit court will not be ousted by a state statute which, but 
for that previously existing jurisdiction, would hâve vested it elsewhere. 

♦Reported by Joseph P. Honior, Esq., of tbe New Orléans bar. 
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2. Administkator— Natubai, Tutrix. 

The natural tutrix of the minor children is, under the law of Lonîstana, 
clothed With the authority to administer the successtoaof the estate of the 
deceased parent. 

Thomas. J. Semmes and Edward H. Farrar, for plq,întiff. 

E. T. Merrick, W. H. Foster, and E. T. Merrick, Jr., for défendant. 

BiLLiNGS, D. J. After the commencement of this suit the plaintiff 
died. He was at the time of the institution of the suit, as wellasat 
the time of his death, a citizen of the state pf Mississippi. tJpon the 
suggestion of his death an order was entered that the suit be revived, 
and that Mrs. Virginia Thomas,, widow of former plaintiff, hâve leave 
to prosecute the same as administratrix of his estate and as natural 
tutrix of her minor children. This hearing is upon a motion to va- 
cate that order as having been improperly entered. 

The facts which appeared upon the hearing: were as follows : Th$ 
death of B. E. Thomas; that he was domiciled in Mississippi; the 
appointment there of Mrs. Virginia Thomas as administratrix of his 
estate; and her récognition in this state as natural tutrix of the minor 
children. 

My conclusion is upon thèse facts that she may continue this suit. 

It has never been decided that under the statute (vol. 1, p. 90, § 
31) it was neeessary for the administratrix, in order to' rétive a suit, 
to hâve takeu out letters within the state where the cause was pend- 
ing. The court is already seized of jurisdiction, and the question 
would be whether the effect of the statute is not that the suit descends 
to the représentative of the deceased party, be he heir or exécuter or 
administrator, as the case may be, in such a way that the only proof 
neeessary is of the death and of that relation. 

But it is not neeessary to consider that question in this case, for if 
we concède that it would be neeessary to hold that the proof of ad- 
ministration must be the same to entitle a party to revive as to com- 
mence a suit, such an administration is established, The natural 
tutrix of the minor children is under our law clothed with the au- 
thority to administer the succession of the estate of the deceased 
parent. 

In Bryant v. AtcMson, 2 La. Ann. 46é, the court says it is immaterial 
whether the property of a succession, in theory, vests partly in cred- 
itors or whoUy in heirs ; that the tutor of minor heirs may, as such 
tutor, administer the succession, and may bring suit. Whether she 
has omitted to give bond, or whether there are major heirs, is matter 
to be established by proof, and until so established will not be assumed. 
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So, the objection tliat the assumption of domicile in this state waa 
pretended, cannot be heard in tbis forum. Whatever ground it might 
furnish for a revocation of the appointmeut in the court appoint- 
ing, it cannot be listened to hère. Ses, also, Labranche v. Trepagnler, 
4 La. Ann. 561 ; Hair v. McDade, 10 La. Ann. 534. In Ventriss 
V. Smith, 10 Pet. 169, the person conducting the suit was only a 
noH-resident administrator, appointed ad coUegendum; and even there 
the court held the authority sufBcient. 

It is also urged that under the Mississippi law of inheritauce the 
widow inherits the portion of a child. This is true, but it is also 
true that the choses in action vest in the administrator or executor; 
therefore the right possibly to receive a portion of the fruits of the 
administration would not affçct the right of Mrs. Thomas to main- 
tain such a suit there as administratrix and hère as tutrix. The 
exception is overruled, and the motion to vacate the order is re- 
fused. 



KEvn'OR. The section extenJs to every action where the cause of action 
survives, [Hatfteld y.Bushnell, 1 Blatclif. 393; Trigg v, Conway, Hemp. 711,) 
but is confinée! to personal actions, (Macker v. Thomas, 7 Wheat. 530; Green 
V. Watkim, G Wheat. 260;) nor does it relate to or affect suits in admiralty, 
(The James A. Wrigl.t, 10 Blatchf. 160 ; but see The Norway, 1 Ben. 193.) The 
revivor of the suit by or against the représentative of dece.ised is a matter of 
right, and is a mère continuation of the original suit, without distinction as to 
citizenship. Clarke v. Mathewson, 12 Pet. 164 ; S. G. 2 Sumn. 262. The death 
may occur before or after plea or issue joined, or before or after interlocutory 
judgraent, and the proceedings are to be as if the représentative was a volun- 
tary party to the suit, [Hatch v. Eustis, 1 Gall. 160 ;) so it may occnr before 
enlry of a decree froiii which an appeal was taken, (Story v. Livingston, 13 
Pet. 859.) The executor may be made a party on his own motion, but he must 
show that he is executor, and produce letters testaméntary if required. Wil- 
son Y. Codman, 8 Cranch, 193. The suit will be continued in the name of the 
représentative, [Richards v. Maryland Ins. Co. 8 Cranch, 84,) and the adverse 
party is not entitled to a continuance, [Wilson v. Codman, 3 Cranch, 193; 
Qriswold v. Hill, 1 Paine, 483.) Upon a bill to revive, the sole question before 
the court is the competency of the parties and correctness of the frame of the 
bill to revive. Bettes v. Dana, 2 Sumn. 383. On the niarriage of z.feme sole 
a sdrefaoias may issue in the name of the husband and wife to enable her to 
prosecute the suit. McCoul v. Le Kamp, 2 Wheat. 111. A MH:' of revivor 
cannot be brought against a représentative in a state other than whence their 
authority proceeds, (Melltis y, Thompson, 1 Cliff. 125;) nor can it be flled 
against an administrator of a défendant who neither appeared nor was served 
with process, {U. S. v. Fields, 4 Blatchf. 326.)— [Ed. 
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Ukitbd States v. Wildee.* 

{Circuit Court, S. D. Oeorgia. November, 1882.) 

CrimikaIj Practice — Rev. 8t. { 866. 

A commission wlll be allowed to the défendant in a criminal case to take dep- 
osi lions of witnesses residing abroad, under section 866 of the Revised Statutes. 
Whether such dépositions can be admitted in évidence upon the trial of tlie 
case, is a question that does not need to be decided until then ; and if they be 
not allowed to go before the jury, in case of conviction will certainly be con- 
sidereci by the judge vpho shall be called upon to exercise the large discrétion 
given by the statute in imposing sentence. 

Information for Smuggling. 

S. A. Darnell, Dist. Attj., for plaintiff. 

Henry R.Jackgon, îor deÎBTii&nt. 

Pakdee, g. J. The défendant, who is charged by the United States 
attorney with smuggling, submits a pétition and affidavit showing that 
he has witnesses beyond the United States who are materialto his 
défense, and he asks a dedimus potestatem to take the dépositions of 
said witnesses under section 866 of the Eevised Statutes. The ap- 
plication is resisted by the district attorney on the grounds that it is 
unprecedented, and without authority, to take the evidenôe ôf wit- 
nesses in criminal cases by commission, and that the évidence, if 
taken, would be inadmissible on the trial. 

It is so abhorrent to ail ideas of justice that a person charged with 
crime shall not hâve full opportunity to make his défense by wit- 
nesses, that although I am not prepared to hold that évidence taken 
as proposed in this case will be admitted on the trial, I am of the 
opinion that the "ommission and opportunity prayed for ought to be 
granted. Taking évidence in the manner asked in this case may be 
and probably is unprecedented in the United States courts in crim- 
inal cases, buti am informed is permitted in state courts of Georgia, 
and is allowed by statute in other states. At ail events, the govern- 
ment eannot be seriously prejudiced by allowing this commission, as 
it will, of course, be at the expense of the défendant, and its admis- 
sibility will be deterrnined on the trial. When the évidence is taken 
and the case cornes on for trial, its scope, force, and effect can be seen, 
and its admissibility to go before the jury deterrnined and if the de- 
fendant shall be deprived of his testimony before the jury because the 
law will not allow its considération, and the défendant shall be con- 

*Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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victed, thé testimony wiU certainly be considered by the judge who 
shall be called upon to exercise tbe large discrétion given by the stat- 
ute in imposing sentence in the case. 

Let the commission issue asprayed for; the district attomey to be 
served with the interrogatories to be propounded to witnesses, and to 
hâve three days thereafter to file croas-interrogatories, and the com- 
mission to be returned 10 days before the uext term of this court. 



MoLiiANDiN V. Union Pac. Et. Co.* 
{Circuit Court, D. Colorado. October Term, 1882.) 

1. Emiwbnt Domain— Use op Strbet m A Citt for Raileoad Pdeposes— 

, RiGHTS OF OWNBBB OF AbCTTIM« LoTS. 

TJnder section 15, art. 2, of the constitution of the state of Colorado, the 
owners of lots abutting on a, slreet in a city are entitled to compenaation for 
the use of the streot for railroad purposea. 

2. Samb. 

Whether the title to the street is in the owners of lots or in the city, the rule 
18 the snme. Rigney v. City of Chicago, 102 111. 64, foUowed. 

S. E. Browne, for plaintiff. 

Willard Teller, for défendant, 

Plaintiff set up title to lots 1 to 7, inclusive, in block 1, in Hoyt & 
Eobinson's addition to the city of Denver, fronting, 216 feet on We- 
watta street, on which he had erected a hôtel and several dwelling- 
houses. After the buildings were erected, and in September, 1881, 
défendant laid a railroad track through Wewatta street in front of 
plaintiff 's property, about 18 J feet from the sidewalk. The track is 
above the level of the street, and in itself a considérable obstruction 
to loaded wagons, and light wagons could not pass over it easily in 
front of plaintiff 's property. But the crossings on either side at 
Nineteenth and Twentieth streets are convenient for ail vehicles. 
Two other tracks were laid in Wewatta street, on the opposite side 
from the plaintiff 's property, by other companies which were not 
parties to this action. Plaintiff aileged that by the track laid by 
défendant, and the use made of it, his "facilities for ingress to and 
from bis said hôtel and dwelling-houses and lots has been greatly 
interrupted and eut off, and his said hôtel and dwelling-houses hâve 
been exposed to damage by fire, and the rental value of his property 

*rrora the Colorado Law Reporter. 
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greatly diminished, and he was subjected to great inconvenîence, to 
his damage in the sum 6f $16,000." 

The answer dénies most of the allégations of the oomplaint, and 
allèges that the Colorado Central Eailroad Company, in May, 1871, 
owned a railroad extending from Golden to Denver and elsewhere in 
the state of Colorado; that the city of Denver then, and ever since 
that time, owned the said Wewatta street by title in fee,, and that on 
the twenty-fifth day of May, 1871, the city, by ordinance, granted to 
said Colorado Central the right of way for its track in and through 
the said Wewatta street. The ordinance was set ont in the answer 
in fuU, and appeared to be of the scope and effect as stated. It was 
further alleged that on the first day of March, 1879, the said Colo- 
rado Central Eailroad Company made and exeouted to the défendant 
a lease of its lines, tracks, roUing stock, and propertyj and ail its 
franchises, whereby the défendant acquired a right to buiid its said 
road in the said Wewatta street. 

Plaintiff denied that the fee to the said Wewatta street was in the 
city, and elaimed that the dedication of the street to public use by 
Hoyt & Eobinson was an easement only, reserving the fee to the 
cwners of abutting lots. It was understood that this point would 
turn on the meaning and efifect of certain statutes of the late terri- 
tory, in force at the time the plat of Hoyt & Robinson's addition was 
put on record, and also on the grant attached to the said pl,at. The 
case went off on another point, however, and the matter of the own- 
ership of the street was not in any way investigated. 

It seemed to be conceded, in the replication to the answer and 
by plaintifif's counsel at the trial, that the right of way in Wewatta 
street was given by ordinance to the Gol<wado Central Eailroad Com- 
pany, and that the latter company h ad executed a lease to défendant, 
as alleged in the answer. 

But it was eontended that this was no défense to the action, beeause 
the right and interest of the plaintiff in the street in front of his 
property is secured to him by section 15 of the bill of rights of the 
state constitution. Eev. St. 30. That section déclares that "pri 
vate property shall not be taken or damaged for public or privateuse 
without just compensation;" and althoùgh it has been said that 
property cannot be "taken," within the nieaning of that provision, 
except by au appropriation of the land itself , no such limit&tion is 
applicable to the clause relating to damages. The beneâciàl use of 
plaintiff's estate embraces the right of ingress and egress, wîiich can- 
not be withdrawn or obstrûcted without substantial damage to it. 
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The use of Wewatta street is therefore a right of property in plaintiff, 
■ffhich if not "taken" is certainly "damaged," within the meaning of 
the constitution, by the act of défendant in building its road through 
that Street. This point did not arise in the case of the présent 
plaintiflP against the Colorado Central Eailroad Company, reported in 
4 Colo. 154, and that case is not controUing. The question is dis- 
cussed in Rigney v. Chicago, 102 111. 64, with the resuit now sug- 
gested. That case is very significant, showing that a change in the 
phraseology of the constitution of the state of Illinois was intended 
to enlarge the remedy. 

Of this opinion was the court, (Hallett, D. J.,) and the jury was 
advised that the plaintiff was entitled to damages, and after delib- 
erating they returned a verdict of $1,850. 

Several questions relating to the measure of damages are to be con- 
fiidered on motion for new trial 



Morse, Petitioner, v. Dunoan, Eeceiver, etc.* 
{Vircuit Court, 8. D. Mississippi. Ndvember 29, 1882.) 

1. RArLROADa — DtiTT OF Employés hï Chabge.— It is the duty of those in charge 

of a railway train, on approaching a station where such trains stop, upon being 
flagged 80 to do, to be on the alert and look out for such signal, and stop when 
it is given. 

2. Samk— Damages— PEBSONAii Injurt— Showing Required.— In the absence of 

gross négligence, recklessnCss, willfulness, malice, insuit, or inhumanity, act- 
ual damages can only be allowed. 

3. Same — Rbcotery. — No recovery can be aUowed for inconvenience or even phys- 

ical hardship ■when the same are voluntarily undertaken. 

4. Same — General Rule. — The gênerai rule is " that pain of mind is only the 

•subjeot of damages when connected with bodily injury; it must be so conneoted 
in order to include it in the estimate, unless theinjury is accompanied by cir- 
cûmstances of malice, insuit, or inhumanity." 

W. G. Grâce, for petitioner. 

M- L. R'iineU and B. B. Boone, for respondent. 

HiLL, D. J. This is a pétition claiming $1„000 damages of the 
dépendant for the allegèd default of his employés in neglecting to 
stop defendant's passenger trains at Marion, a ilag station on the 
Mobile & Ohîo Eaili-oad, of which défendant is rëceiver, f o take peti- 

»Reported by B.,B. Boone, Esq., of the Mobile, Alabama, bar. 
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tioner on board said trains and transport him to Soooba, on said 
road. The allégations of the pétition are denied. 

The proof shows that petitioner went to the station at Marion on the 
morningof December 29, 1881, totake the train for Scooba; that the 
train passed the usual place for stopping to put off and take on pas- 
sengers, and that after remaining some four or five minutes it passed 
on; that before stopping the whistle was blown to give notice of the 
coming of the train and the intention to stop; that passing the usual 
place of stopping was for the purpose of transferring a lady and her 
children, with their baggage, from the train to a freight train, to be 
returned to Meridian, where she had gotten on the train by mistake; 
that net being flagged, or having any notice that any one wished to 
get on the train àt that place, the train passed on. There is no allé- 
gation in the pétition, or any proof, that the train was flagged that 
morning. The petitioner was advieed by an employé of the post- 
master at Marion that the train would back down to the usual place 
of stopping, and he did not àttempt to get on the train and was left. 
This was a misfortune to the petitioner, but without f ault on the part of 
the conductor or other employés of the défendant; hence no recovery 
can be had for this misfortune, The proof by the petitioner and another 
young man who designed to take the train on the same morning, as 
well as by the employé of the postmaster, who took the mail to the 
train and received it, and who was in the habit of giving signais for 
the stoppage of the train, is that on the thirtieth inst. he did flag it for 
the purpose of stopping the train to enable the petitioner and the 
other witness to get on the train, and that it passed on without stop- 
ping. The conductor and the engineer in charge of the train testify 
that their uniform custom is to look for the signal at that place, and 
that none was given that morning. I présume that the witnesses on 
the behalf of the petitioner testify truly, and that the signal was 
gi\ en, and must believe that defendant's witnesses testify truly in stat- 
ing that Ihey did not see thé 'signal,' and can only reconcil& the don- 
iiict by holding that they were mistaken in their opinion thftt they 
noticed or looked for the signal sufficiently to discover it, and Which 
it was their duty to hâve done. 

Under thèse circumstances petitioner is only entitled to the actual 
pecuniary damages he bas shown he sustained by reason of his fail- 
ure to get upon the train that morning. He allèges, but does not 
prove, that he had to procure a private conveyance and go with his 
trunk to Meridian to get on the train. He does not prove that he paid 
any thing for this conveyance ; but presuming that he did, and had to 
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pay for his night's lodgîng and for suppef, five dollars would cover 
the amount, inoluding loss of time. He further proves that when he 
arrived at Scooba the conveyanoe which was there the day before had 
left, and that he had to walk through the mud a distance of 12 miles 
and procure a wagon next day and return for his trunk, for which 
his brother-in-law charged him $2.50, which was eertainly a full priée 
for a brother-in-law; but, if he had chosen so to do, he could doubtless 
hâve procured a conveyance from Scooba for five dollars that would hâve 
taken both himself and trunk home the day he arrived, and saved 
himself that muddy walk. Inasmuoh as this muddy walk was under- 
taken voluntarily by the petitioner, no compensation can be allowed 
him therefor, (Francis v. St. Louit Transfer Co. 5 Mo. App. 7; Trigg v. 
St. Louis, K. a. é.N. R. Go. 6 Am. & Eng. E. E. Cas. 349 ;) so that 
five dollars for his actual damages at this end of the line will be iuU 
compensation, uniess we consider the extrême anguish of mind he en- 
dured. If he is not more fortunate than most men, he will meet many 
as severe anxieties in lif e without a thought of compensation. The gên- 
erai rule 18 that "pain of mind is cnly the subject of damages when oon- 
nected withbodily injury; it must be soconnected inorder to inelude 
it in the estimate, uniess the injury is accompanied by circumstances 
of malice, insuit, or inhumanity." Pierce, E. E. (Ed. 1881,) 362; /. 
B. é W. By. Co. v. Birney, 71 111. 391; Francis v. St. Louis Transfer 
Co. 5 Mo. App. 7. Had the engineer or conductor seen the signal and 
disregarded it, then punitive damages might hâve been awarded ; but 
as the signal used was one of danger — a red light — it is not to be pre- 
eumed either of them saw it, and disregarded it so that its non-ob- 
servancé was more an accident than otherwise, for which, as already 
stated, Done but actual damages can be awarded. Nelson y. A. é P. 
R.Co. 68 Mo. 693; 2 Eedfield, Eailw. (SthEd.) 262; Milwaukee R. 
Go. V. Arms, 91 U. S. 489; C, St. L. é N. 0. R. Co. v. Scurr, 59 
Miss. 456. 

The reoeiver will pay the petîtîoneilrthe sum of $10; and, as there 
is no proof that this sam was teudered, will also pay the costs of this 
proceeding. 
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Smith and otliers v. Colorado Fire Ins. Co. and otliers. 
(Circuit Court, D. Colorado, October 10, 1882.) . 

1. Pleadino— Joint Action against Corporation and Stockholdbrs.— Under 

section 201 of the chapter relating to corporations in the state of Colorado, a 
joint action may be maintained against a corporation and the owners of un- 
paid capital stock thereof , and a count in a complaint based upon thia Section 
is not demurrable for misjoinder of parties. 

2. Saxte— Making Bbpoet.— a Joint action cannot be rnaintained against the 

offlcer of a corporation and the corporation jtself for failure to comply with 
section 206 of the chapter relating to corporations, requiring a report -to be 
made stating tbe aniount of its capital, existing debts, etc. 

3. Bame— Faildbe t6 Organize Legally.— When persons get togelher and as- 

sume to be a corporation, without complying with the terms of the statute ia 
regard to organization of corporations, they may be seyerally and jointly liable 
as individuals for the debts contracted in the corporate narae, but they cannot 
'be m&àe joint défendants with auch corporation ia a.n ixtion. 

Buling on Démarrer. 

Hallett, D. J, James P. Smith and two people called Sargent 
sue the Colorado Fire Insurance Company, S. Eldridge Smith and 
William A. EUis and George C. Glass, upon a policy of insurance 
issued hy the Colorado Company. Af ter describing the policy and 
the destruction of the premises by fire, and so on, plaintifEs allège in 
the first count that the défendants Smith, EUis, and Glass were the 
owners of equal parts of the capital stock of the Insurance company, 
which is whoUy unpaid by them, and they seek apparently in that 
count to recover the amount of the policy from the défendant com- 
pany, and from thèse natural persons, the owners of the stock, jointly. 

Section 201 of the chapter relating to corporations déclares that 
the stockholders shall be liable for the debts of the corporation to the 
extent that may be unpaid of the stock held by them, to be colleoteû 
in the manner herein provided. Whenever any action is brought to 
recover any indebtedness against the corporation, it shall be compé- 
tent to proceed against any one or more of the stockholders at the 
same time to the extent of the balance * * * by them respect- 
ively, whether called in or not, as in cases of gamishment, 

I do not underatand that the défendants made any objection to 
that count; it appears to be based upon the section of the statute,: 
and to be within. its provisions. 

In the second count plaintiffs set up the san^e policy of insurance, 
and the destruction of the premises by: fire,, and aver that at the time, 
of the exécution and delivery of the policy the corporation hadnotjnor 
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has since, made a report stating the amount of îts capital, • • ♦ 
existing debts, etc., * • * as required by section 206 of the 
chapter relating to corporations. Ttiat section requires a report to 
be made as desoribed in this count of the déclaration, and déclares 
that if they shall fail to do so, and the capital stock has not been fully 
paid in, the directors or trustées of the company shall be jointiy and 
severally liable for ail the debts of the company that shall bé con- 
tracted duringtheyear preceding it, * » • and until such report 
shall be made. In this count it is sought to charge thèse natural 
persons, défendants, with the corporation, as trustées of the corpora- 
tion. The statute does not, so far as I can discover, give any au- 
thority for suing the corporation with the trustées in any cause of, 
action arising under that section, and without some provision of the 
statute the action cannot bè maintained. The liability upon this 
section arises for a failure on the part of the offieers toperforra the 
duty enjoined upon them by the statute. It cannot be said that the 
corporation itself is guilty of the same failure with the offieers on 
whom the duty is enjoined, and it is impossible to say that the corpo- 
ration is to stand with them upon -such liability in the absence of any 
provision of the statute authorizing it. 

In the third count, the plaintiffs déclare on the policy of însurance 
as in the other counts, and allège that although the stock of the cor- 
poration had been fixed by the certificate which they had made and 
filed, that it had not been divided and subscribed for, or distributed 
toany person or persons whomsoever. That count proceeds upon the 
theory of wrong-doing on the part of thèse incorporators in com- 
mencing business before they had fully organized their company, — be- 
fore there was any capital stock paid in which could be liable for the 
debts of the company. I do not doubt that there is liability on the 
part of the persons who do the things that are charged in this count; 
but the question hère is whether they may be liable with the corpora- 
tion itself, because this is an. action in which the corporation and 
the persons who organized it are sued jointly. I think it may be 
said, when persons get together and assume to be a corporation with- 
out complying with the terms of the statute, without having a sub- 
scription of . stock, as the law requires, in forming the organization, 
that they may be jointly and severally liable as individuals for the 
debts contracted in the corporate name, but is not sufficient to 
say to maintain this; and the action hère, as I stated before, is 
against the corporation itself, and thèse persons are, as I think, pro- 
ceeding upon some theory of deceit, — an action on the case, as we 
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used to call it before the législature abolished ail names, — and I don't 
think that thèse défendants can be jointlyliable with the corporation 
in that way. 

The resuit of ail this is, the demurrer must be oveiTuled as to the 
first count of the complaint, and sustained against the other two 
counts ou the ground that there is a misjoindex of défendants. 



Eae V. Geand Teunk Eï. Co. 

{Cvreuit Court, E. D. Mehigan. November, 1882.) 

1. JuBisorcTioN — Want of— Dismissai. on Motion ot CotniT. 

It is no longer necessary to take advantage of the want of the requïsite citi- 
zenship by plea in abatement. If this or any other defect of jurisdiction ap- 
pears upon the trial, it is the duty of the court upOn its own motion to stop 
the proceedings and dismiss the suit. 

2. Same— Amhndmentb not Ailowablh. 

An amendmeat to the déclaration, designed to raîse a question " undcr the 
constitution and laws of the United Status," and thereby to create a case cog- 
nizable by the circuit court, irrespective of the citizenship of the parties, Will 
not be permitted uniess it appears that it will be likely to avail the plaintiS. 

3. Railroads— Statuts Régulations— CoNSTiTtmoNALTTr. 

A State stalute requiring railroads to drav? the cars of other corporations as 
'wcll as their own, at reasonable times and for a reasonable compensation, to be 
agreed iiponb.r the parties or flxed by the railroad commissioner, does not con- 
flict with the constitutional provision that congress shall hâve power to regu- 
late commerce betvreen the states. ■ ,i 

On Motion to Dismiss. 

This was an action by a car-coupler in the employ of défendant to 
recover for personal injuries sustained by him in coupling two freight 
cars at the Grand Trunk Junction in this city; one of whieh cars 
belonged to the défendant, and the other to some other road, being 
what is termed a "foreigu car." This f oreign car diflfered in construc- 
tion from those used by the défendant, in having what is known as a 
"platfonn dead-wood," and, it was claimed, was not only much more 
dangerous in its original construction, but was out of repair, and that 
défendant' s inspecter s were guilty of négligence in permitting it to 
pass over the road. The déclaration described the plaintiflf as a rési- 
dent and citizen of the eastern district of Michigan, and the défend- 
ant as an alien. Upon the trial, however, it appeared that the plain- 
v.l4,no.7— 26 
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tifï himself'waâ also an alien, and the défendant immediatély moved 
that the action be dismîssed for want ofjurisdiction. 

D. E. Prescott and John D. Conely, for plaintif . 

H. H. Swan and' Henry Bussell, for défendant. 

Bbown, d. J. That this court has no jurisdiction of controversîes 
between aliens, either under the judiciary act of 1789 or the act of 
1875, is admitted. Prior to the act of 1875, however, advantage 
could be taken of the want of requisite citizenship only by plea in 
abatement; if the défendant pleaded to the merits, the jurisdiction 
was admitted, Smith v. Kernochan, 7 How. 198; Sheppardv, Graves, 
14 How. 505; De Sobry v. Nicholson, 8 Wall. 420. While the ]uris- 
diction of the circuit courts is eonsiderably enlarged by the first sec- 
tion of the act of 1875, and apparently extended to the utmost con- 
stitutional limit, section 5 vesta thèse courts with a summary power 
to stop proceedings and dismiss a suit, whenever it shall appear that 
it does not really and substantially involve a dispute or controversy 
properly within its jurisdiction, or that the parties to suoh suit hâve 
been improperly or collusively made or joined, either as plaintiffs or 
défendants, for the purpose of creating a case cognizable by such 
court. The salutary nature of this provision is not open to question, 
ït is noterions that daims hâve been enlarged or collusively assigned 
to non-resident plaintiffs, and fictitious domiciles established, for the 
express purpose of clothing the circuit court with jurisdiction of cases 
Which had no proper place upon its doekets. Frequently this fraud 
lipon the court passed undiscovered until the trial had been begun, 
and it was too late to take advantage of it. This section was ad- 
mirably designed to strike at the root of thèse covert attempts to 
oonfer jurisdiction. While it bas been the practice in this district, 
even since the act of 1875, to plead the want of proper citizenship 
in abatement, it is clear, from the opinion of the suprême court in 
Williavis V. Nottawa, 104 U. S. 209, that this is no longer necessary, 
and that it is the duty of the court, of its own motion, to dismiss the 
suit the moment the want of jurisdiction is made évident. Thus, if 
it should appear that the plaintiff and défendant were both aliens, or 
citizens of the same state, or that the plaintiff, at the time suit was 
commenced, must hâve known that the amount of his recovery would 
be less than $500, 1 apprehend it is the duty of the court to dismiss; 
although if he had sued in good faith to recover more than $600, the 
fact that thé verdict for a less sum was obtained would not deprive 
the court of jurisdiction, and would only affect his right to costs. 
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As it is not disputed in this case that botli parties are aliens, the 
suit must be djsmissed. 

(Plaintiff thereupon moved for leave to araend bis déclaration 
by averring in substance tbat the defeotive car belonged. to a foreign 
corporation; that such car was loaded outside of the state, and was 
in the course of transmission through the state to its place of destina- 
tion. He f urther averred that there was à state statute in force at the 
time of the accident which provided that every corporation owning a 
road in use was at reasonable times, and for a reasonable compensa- 
tion, tobe fixed by the parties or theraUroad commissioner, compelled to 
draw the merchandise and cars of another corporation; that since the 
passing of such statute two décisions bave been rendered by the 
suprême court of the state which held that by reason of said statute 
the duty of the company in the réception of such car was only to 
f urnish compétent inspectors. He further averred that said statute, 
as construed by said suprême court, is in conflict with the provision 
of the constitution of the United States that congress shall hâve 
power to regulate commerce with foreign nations and among the 
several states.) 

The object of this amendment is evidently an endeavor to raise a 
question under the constitution and laws of ^the United States, and 
thus create a case cognizable by this court under the first section of 
the act of 1875. It seems to me there canbe no question that it was 
the intention of congress in enacting this section to permit the plain- 
tiff to rèsort to the fédéral courts in every case involving over $500 
in amount, and arising under the constitution or laws of the United 
States, notwithstanding the défendant may be a citizen of the same 
state, and thereby to obviate the necessity which had previously ex- 
isted of Buing in the state court, and finally raising the fédéral ques- 
tion upon writ of error from the suprême court of the United States 
to the suprême court of the state. Sawyer v. Concordia, 12 Fed. Bep. 
764. 

Whether, if this amendment had been orîginally incorporated into 
the déclaration, it would hâve raised the fédéral question, it is un- 
neceseary to décide, for I am clearly of the opinion that where the 
discrétion of the court is invoked to permit such an amendment, we 
are at liberty to examine and to détermine the point whether it will 
be likely to avail the plaintiff. The proposed amendment con- 
tains in substance an averment that the suprême court of this state 
bas construed a state statute, requiring railroad corporations of this 
state to draw cars of other corporations, as relieving such roads from 
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any further obligation mth respect to the running condition of Buch 
cars, than to provide compétent inspectors to see that they are in 
order, and that such statute, as so construed, is in conflict with the 
constitutional provision that congress shall hâve the power to regulate 
commerce with foreign nations and among the several states. But 
clearly thèse rulings of the suprême court are not constructions of the 
statute, and hence are not binding upon this court. They are mère déf- 
initions of the duties of a railroad corporation receiving cars which they 
are compelled to transport under the statute. This is a ruling upon 
a gênerai question of law, and not obligatory upon this court. To 
construe a statute or other writing is to détermine the meaning of the 
words used. It is obvions that the suprême court was not called 
upon to do this in the cases referred to. 

And, again, it is equally clear that the statute in question does not 
conflict with the constitutional provision, since nothing is better set- 
tled than that the state législatures may lawfuUy regulate commerce 
passing through their territory, when such régulations do not conflict 
with any congressional enactment. Thus, in the Railroad Go. v. Ftd- 
1er, 17 Wall. 560, it was held thàt a state statute requiring railroads 
to fix their rates for transportation of passengers and freight, and to 
cause a printed copy of such rates to be posted up at ail their stations 
along the line, was a mère police régulation, and did not conflict with 
an act of congress authorizing railroads to receive compensation for 
the transportation of passengers and merchandise over their Unes. It 
was stated by Mr. Justice Swatne to be such an act as forms "a portion 
of the immense mass of législation which embraces everything within 
the territory of a state not surrendered to the gênerai government, ail 
which can be most advantageously exercised by the states them- 
selves." See, also, G., B. db Q. R. Go. v. lowa, 94 U. S. 155; Munn 
v. Illinois,^Q4: U. S. 113; Sherlock v. Alling, 93 U. S. 99-104. 

In ail such cases respecting commerce between différent states the 
state législatures may act, and their statutes are valid so long as con- 
gress does not see fit to l^islate upon the subject, and supersede the 
statutes of the state by enactments of its own. 

The motion for leave to amend must be denied, and the case dis- 
missed, with oosts. 
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Anderson V. LiNE.* 
{Cireuit Covrt, E. 2>. Pennaylvania. Novemlîer 30, 1880.) 

Mabiîied Woman— Liabiutt of, as Stockholdbr in National Bank. 

A married woman who owns stock in a national bank is not exempt, on ac- 
count of her coverture, from the liability imposed by the national ourrency 
acts upon ail stockholders in such banka. 

Motion for New Trial and for judgment non ohstante veredtcto. 

This was an action by areceiver of a national bank against Jesse 
M. Line and Mary S. Line, his wife, to recover an assessment levied 
by the comptroller of the currency upon the stockholders of such bank. 
On the trial it appeared that the stock was ownpi by Mary S. Line, 
and that she was a married woman at the time it was transferred to 
her. The court directed a verdict for plaintiff, reserving the follow- 
ing point: 

" Wliether the défendant, Mary S. Line, having been a married woman at the 
time the shares of capital stock in the First National Bank of Allento wn were 
transferred to her, and ever since, was, notwithstanding her coverture, capable 
of engaging in the undertaking averred, and liable aa a shareholder of the 
said bank in the manner and form in which she is sought to be eharged." 

Défendant moved for a new trial and for judgment on the point re- 
aerved. 

Preston K, Erdman and John Rupp, for motion, 

John K, Valentine, U. S. Dist. Atty., contra. 

On April 28, 1880, the following opinion was delivered by— ^ 

Mf Ki;xNAN, C. J. The right of the plaintiff to reoover was resisted 
upon the ground that the real défendant was a married woman, and 
was not, tlierefore, liable. The question of her liability was reserved 
by the court,. She was sued as a married woman by reason of her 
ownersliip as such of stock in a national bank, transferred to her by 
her hiîsbimd, and a certilicate for which was obtained for, delivered 
to, an il lield by her. 

Tlje court being of opinion that her coverture doôs not etempt her 
from the liability imposed by the national currency acts upon ail 
stockholders in national banks, therefore décide tbe question reserved 
against the défendant and in favor of the plaintiff, and order judg- 
raent to be entered on the verdict in favor of the plaintiff. 

*Ucponcd by Frank P. Prichard, Esq., of the Philadelphia bar, 
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On May 1, 1880, the court opened the above judgmeat, and the case 
was subsequently reargiied. 

On November 30, 1880, the court again entered judgment m favor 
of plaintiff, but without delivering any opinion. 



Maboh, Peiob & Co. V. Clabk.* 

[Circuit Court, S. V. Q-eorgia. October, 1882.) 

1. HUSBAND AND WlFE — LlABILITT OP WlFE. 

Where it was shown by the évidence that the wife had a separate estate ; 
carried on the plantation for which supplies were bought ; shipped the crop 
with her own marks ; tha crédit waa given to her ; the accounts were kept in 
hor name ; the busband was absent on other business, and was without prop- 
erty and means, — the jury were justifled in flnding a verdict against the wife. 

2. Samb. . 

In order to flnd a verdict in such a case against the wife, the jury must be 
satisâed that the debt for which the note sued upou was given, was coatracled 
for the beneât of her separate estate. 

J, K. Hines, for plaintiff s. 

Lyons é Gresham, for défendant. 

Pabdek, g. J. The suit is on a draft drawn and indorsed by de- 
fendant. The pleas are the gênerai issue, want of protest, and notice, 
and that the défendant is a married woman, and that the draft 'was 
given to pay a debt of the busband. The case submitted to the jury 
was on the last-named plea. 

As to whether défendant had a separate estate to be chargea, no issue 
was made.i The presumption of law, under the circumstances at- 
tendant upou the drawing of the draft sued on, was that she had 
such separate estate, (see Huff v. Wright, 39 Ga. 41; Wilcoxion v. 
State, 60 Ga. 184;) and if it were necessary to be proved, then I am 
inclined to think the fact is established by the évidence. 

On the question actually in issue and submitted to the jury, as to 
whether the draft sued on was given by défendant to pay a debt of 
the husband, the évidence is conflicting. The jury found against the 
plea. There was certainly évidence submitted to the jury which, if 
credited by them, was sufficient to warrant this-finding. I am not 
sure but that if I had been a member of the jury, and unacquainted 

*Beported by Joseph P. Horoor, Esq., of the New Orléans bar. 
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with any reason to doubt the testimony of plamtîffs* witnesses, I 
would hâve so found myaelf. The wife had a separate estate; she 
carried on the plantation for whieh supplies were bonght; she shipped 
the crôp with her owa marks; the crédit was given to her; the^ ac- 
oounts were kept in her name ; the husband was absent on other busi-; 
ness, and was without property and means. TJnder this proof it is easy 
to see how the jnry ref used to find that the husband carried on the 
place, with his wife as agent, and that the debt contraoted for sup» 
plies was the husband's debt, which the wife gave the draft to pay. 
But be this as it may, the verdict of the jury on the issue submitted 
was Bupported by évidence, and oannot be said to be either against 
the la w or the évidence. 

Nor ean the verdict be said to be against the charge of the judge, 
given in thèse words: "Unless yoa are satisôed that the debt for 
which this paper was given was contracted for the benefit of the sep- 
arate estate of the défendant, who is a married woman, which latter 
fact ia not controverted, you should flnd for the défendant." Un- 
doubtedly the jury was satisfied that the debt was contracted for the 
benefit of the separate estate of the défendant, for there was évidence 
submitted which, if credited, tended to show that fact. This case 
tnrned on a question of fact, and came within the province of the jury. 
There is évidence to support the finding; the verdict ought not to be 
disturbed by the court. The motion for a new trial will be overraled. 



Painb p. Northbrm Pao. R. Co* 

[Oireuit Court, D. Minnetota. December Term, 1882.) 

Tbbspasb fob Cottino Timbek— InsiJFFioraiwr Dépense. 

In a suit by the owner of land for damages for timber eut thereon by the 
licensee of the vendor, and for the vendor's use, the unrevoked paroi lioense 
given by the vendor prior to the purchaae by complainant is no défense. :^ 

Motion for New Trial. 

Ensign de Cash and Wihon é Laierenee, for plaintifiP. 

W. P. Clough, for défendant. 

Nelson, D. J., (orally.) Abill of exceptions was settled and signed 
for the purpose of allowing a writ of erfor to the suprême court of the 
United States. A. motion is made by the défendant, the Northern Pa- 
cific Bailroad Company, for a new trial. Suit was brougihi by Paine 

*AffiTmed. See 7 8up. Ct. Bep. 833. 
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against the Northern Pacific Eailroad Company to recover thevalua 
of a large amount of timber that was eut upon land owned by plaiu- 
tiff and sold to him by the Northern Pacific Eailroad Company. 

The principal défense set up by the Northern Pacific Raiiroad Com- 
pany is that before they sold to Paine a paroi license was giveû to 
the Knife Falls Water-power Company to eut upon this spécifie prop- 
eriy, the latter agreeing to eut timber to a certain amount, and de- 
liver to the former at a certain pries. The Knife Falls Water-power 
Company went upon this land and eut the timber. Subséquent tothis 
paroi license the land was sold unconditionally to Paine. There is 
no question but that the timber was eut upon Paine's land after he 
purchased the property unconditionally. The défense is that this 
paroi license previously given to the Knife Falls Water-power Com- 
pany was never revoked, and, that being so, it was a défense in this 
suit of Paine against the railrôad company to recover the value of 
the timber. 

I held on the trial that such paroi license was no défense to this 
action. 

A writ of error will be allowed, and the case may go to the suprême 
eourt upon the bill of exceptions as settled and sigued. 



The Flobsnob P. HalIi. 

{District Court, S. D. New York. December 8, 1882.) 

1. OoLiiisioN — Inbvitablb Accident— Bukden of Pboof. 

Where, in case of a collision at sea at night, the défense of inévitable acci- 
dent is raised, and the main issue is whetlier tlie weatlier was such that th« 
lights of one vessel could be seen in time by the other to enable her by due 
nautical sliill to keep out of the way, held, that the burden of proof is upon 
libelants to show, not only that their lights were burning, but also that tho 
weather was such that they could beseen a sufflcient distance to avoid the col- 
lision. 

2. CONFI.ICTrNO EvrOENCK — CREDIBniITT OF WlTNESS. 

Where the testimony of witnesses from the two colliding vessels was in ir- 
reconcilable conflict as to the condition 6i the weather, held, that superior 
crédit was due to those witnesses who were sustained by collatéral évidence 
concerning thè material subsidiary points respecting the force of the wind and 
time of the commencement of the rain, storm, and gale. 

8. COBTS ON DiSMISSAIi— BUI-B OF. 

Upon contradictory évidence as to the state of the weather, the libel in thl* 
case was dismissed on the ground of inévitable accident ; but the case being 
doubtful on the merits, and the claimant's vessel having remained practically 
in concealment from the libelants for a year «fter the collision, hdd, that tb« 
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dismissal should be without costs, although costs are, in this country, ordina- 
rily allowed on dismissal in cases of inévitable accident, as in other cases, though 
it is otherwise in Englaud. 

In Admiralty. 

Beebe, Wilcox é Hobbs, for libelants. 

A. J. Hcath and R. D. Benedict, for claimants. 

Bbown, D. J. The libel in this case was filed by the owners of 
the sehooner Flying Fish to recover damages for a collision with the 
sehooner Florence P. Hall, at sea, at about 10 p. m., on April 9, 
1874, at a point about 15 to 20 miles west of Montauk Point, and 
about 6 to 8 miles south of Long Island. The Florence P. Hall was 
a two-masted sehooner, about 1 15 feet long, and of 245 tons burden, 
laden with lumber and laths, and bound from St. John, Nova Scotia, 
to Philadelphia. The Flying Fish was also a two-masted sehooner, 
about 74 feet long, and of 76 tons burden, returning from the South 
Sea Islands, with seal-skins and oil, light loaded, and bound for New 
London, Connecticut. At the time of the collision the wind was E. N. E. 
The Florence P. Hall was sailing wing-and-wing, with the wind dead 
aft, on a course W. S. W., with her mainsail and jibs upon her port 
side. The Flying Fish was sailing close-hauled on her starboard 
tack, and due north by compass. Each vessel had the proper lights 
set and burning, and, as is claimed by each, a proper lookout. It 
is not denied that in ordinary weather it would hâve been the duty 
of the Florence P. Hall to keep out of the way; and the défense on 
her part is that the collision was the resuit of inévitable accident, on 
account of the thickness of the weather; that as soon as the light of 
the Flying Fish eould be seen, when about half a length distant, she 
immediately ported her helm, but was unable to avoid the Flying 
Fish, which, in a few seconds afterwards, ran into her just abaft the 
main rigging on the port side. Both vessels were seriously injured 
by the collision; the stem, bowsprit, and jibs, and the foretop-mast 
and forestay of the Flying Fish were carried away, the foremast 
loosened so as to sway back and f orth, and her huU soon commenced 
leaking. On the following morning she was picked up by the steamer 
Florida and towed into Providence. The Florence P. Hall had a bad 
hole stove in her huU partly below the water Une ; the lanyards of 
her main-rigging on her port side were carried away, and the jaw of 
the main-boom broken. By putting her upon a port tack, and throw- 
ing overboard and shifting part of the cargo, the erew were able to 
keep her above water by the use of the pumps, and she reached Phil- 
adelphia on the I2th. 
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The libelants elaim that the night, though very dark, was a good 
One for seeing lighta; that the wind was moderate, and that there was 
neither storm nor fog nor rain up to the time of the collision ; that 
the red light of the P. P. Hall was seen by those on board of the 
Flying Fish at least 20 minutes before the collision, when about four 
miles distant, and continued to be seen ail the time until the acci- 
dent. This account is substantiated by the master and second mate, 
who were: at the wheel, by the lookout forward, and another seaman 
who was on deck. They testify that the P. P. Hall bore about two 
or three points on their starboard bow, and continued on the same 
bearing until she was at least three lengths distant, when she sud- 
denly ported her helm and swung to starboard, with her huU dis- 
tinctly in view, from half a minute to a minute before the collision, 
so as to pass their bow ; and that the Flying Fish kept on her course 
unchanged until they struck. 

On the part of the Florence P. Hall, the eaptain, who was at the 
wheel, the first and second mates, and one seaman, testify that the 
weather was so thick with rain, snow, and sleet that a vesseFs light 
could not be seen more than half her length distant ; that the light 
of the Flying Fish was reported by the lookout when about that dis- 
tance o& their port bow, and as soon as it was visible; that the fog- 
horn was put in the hands of the lookout at about 9 p. m., when it 
shut down thick; and that the horn was blown by him every iwo min- 
utes or oftener — some of the witnesses say every few seconds — from 
that time until the collision. The witnesses from the Flying Fish 
say that no horn was heard by them; that they nsed none, and that 
none was needed, as the night was a good one for seeing lights, and 
that there was no rain nor storm nor thick weather at ail, until from 
1 to 3 o'clock at night. The lookoat of the F. P. Hall was not called 
as a witness, as he could not be found after this suit was'commenced, 
which was about a year after the collision, owing, as alleged, to the 
inability of the libelants to discover the other colliding vessel sooner. 

In this conflict of évidence each side sought confirmation of its 
own story from other vessels passing in the région of the collision 
the same night, and also from the weather bureau, signal stations, 
and light-houses on this part of the Atlantic coast. From this évi- 
dence I regard the followiiig facts as established: That the eighth 
of April was marked by a thick fog, with light winds, prevailing 
generally in ail this région; at the same time a north-east storm was 
approaching from the south-west. Early in the evening of the 9th 
this etorm began lo be sensibly felt in this vicinity. At 7 p. a. the 
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■weather entry at tlie New York station was, "Weather thick wîth rain 
anà fog; wind N. E. in strong gusts; 9 p. m., N. E., 22 miles per hour; 
9 : 30 p. M., 26 miles, (a common gale ;) at 1 a. m. of the lOth, the 
«torm at its height — the wind 36 miles." At Sandy Hook, "Light 
rain; ends at 5:40 p. m. of the 9th; began again at 9:40 p. m.;" 
•wind at "9 p. m., 23, and at 11, 34 miles;" no fog noted. At Block 
Island, "Âpril 9th, wind fresh, with fog and rain; fog signal not 
nsed after 2 a. m." At Montauk Point, "April 9th, weather rainy 
at 9 p. m. and wind 25 miles." At Shinnicock station, "April 9th, 
commences with fog and rain; the middle and latter part the same." 
At New London, April 9th, "Light rain ; ends 5 : 30 p. m. ; heavy rain 
begina 9:55 p. m." 

Eaeh side also called witnesses from two steamers — the libelants, 
from the Ilolsatia and Florida; and the claimanta, from the Saxon and 
the Aries. The Holsatia was on her voyage from Europe to New York, 
and at 10 o'clook, the time of the collision, was, as near as I can judge 
from the testimony, about 80 miles to the eastward. The other three 
vessels were between Montauk and Barnegat; the Saxon, between 30 
and 40 miles distant from the place of collision to the south-west ; the 
other two vessels somewhat further distant in the same direction. Cop- 
ies of the logs of ail thèse vessels were put in évidence, except that of the 
Florida, whieh could not be found. One witness was examined from 
eaeh vessel ; but as their testimony was taken nearly five years after 
the collision, less reliance is to be placed upon it where not sustained by 
the entries in the log, or by other oircumstances calculated to impress 
upon the mind the particulars of that trip. 

The log of the Saxon notes on the 9th, at "7:30 a. m., (when off 
Nantucket,) wind N. N. E., brisk; thick fog and rain, having seen 
nothing since 5 p. m. yesterday; strong N. N. E. gales throughout the 
middle and latter part of thisday. April lOth, 3 a. m,, strong gales; 
Barnegat N. N. W., 25 miles, dead reckoning; April lOth, at 8:40 a. 
M., wind N., fog cleared away." Her captain testifies that at 9 p. m. 
on April 9th, he was about 40 miles off Shinnicock; that the weather 
was then very thick and squally — at times could not see the length of 
the vessel ; from 9 to 12 p. m. could see abont three or four hundred 
yards — sometimes more, sometimes much less than that ; that he nar- 
rowly escaped running into one vessel about that time of night on 
account of the thick weather; and that he Bounded his fog-whistle 
constantly during the thick spells. 

The log of the Aries notes on the 9th: "p. m., cloudy and rain; 
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8 p. M., fresh gales, E. N. E., with heavy head sea; midnight, fresh 
gales — rainy." 

ïhe log of the Holsatia is extremely meager for the whole voyage. 
For the 9th it is only, "Moderate breeze — much rain; 7 : 30 p. m., took 
pilot." The pilot "thinks" there was no fog. He says it was rainy, 
and that the weather was not thick. The indistinctness of his mem- 
ory is, however, shown from his placing the wind from the south-east, 
a différent quarter of his vessel. 

The libelant's witness Eogers, captain of the Plorida, who testified 
without the benefit of his log, or any written memoranda of the voy- 
age, says the weather was not thick; but he says the gale was at its 
height at midnight, April 9th, and that he ran that night at half 
speed. The claimant's witness Sawyer testifies that Eogers told him, 
a few months before his testimony, that he slowed on account of 
thiek weather and fog. Eogers denied this iipon the trial, and testi- 
fied that he told him he slowed on account of the heavy sea. He 
also testified that he picked np the Flying Fish at about 7 a. m. of 
the lOth, and that the mate told him that at the timeof the collision 
they were standing off shore. He must hâve been incorrect in this, 
as the Flying Fish was at the time standing directly towards the 
shore ; and the other witnesses also testify that they were picked up 
at about 10 o'elock instead of 7. 

The mate of the Aries testified that the weather was very thick ail 
that night; that the fog-whistle was blowing constantly; that his 
watch ended at 8 p. m., but he remained on deck an hour and a half 
afterwards, because he did not feel safe. 

From this évidence it is clear that the storm had fuUy set in ail 
the way from New York to Montauk Point, and that it was blowing 
a gale over this whole région, between 9 and 10 p. m. of April 9th; 
that the weather was rainy, and more or less thick, varying some- 
what in thèse respects at différent times and at différent places over 
this area. AU the testimony from this collatéral source agrées that 
the gale had begun and that it was blowing heavily long before mid- 
night. The time of the commencement of the storm and of the 
rainy weather, are material eircumstances in connection with the 
disputed issue as to the thickness of the weather. Ail the witnesses 
from the Flying Fish are shown to be grossly incorrect in thèse 
particulars. They say the wind at the time of the collision was a 
moderate breeze. Her captain testifies that it did not storm at ail 
before 3 o'elock, nor was there "any rain, fog, or snow, before 3 a. 
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M., when it came on blowing and commenced to rain, with fog, and 
grew very rough." Two other -witnesses testified that there was none 
before 1 or 2 a. m. 

The testimony of the witnesses from the F. P. Hall, as to thèse 
points, is in accordance with the facts -which I regard as proved from 
the collatéral évidence above noted. One of her witnesses testifies 
that he knows it rained, because when he went on deck at about haif- 
past 9 to reef the mainsail, he came up without patting on his oil 
suit and got wet. 

Where there is irreconcilable conflict between witnesses upon the 
principal point in issue, it is indisputable that superior crédit is due 
to those witnesses whose testimony upon other material points is in 
accord with facts otherwise proved, rather than to those witnesses 
whose testimony on those points is shown to be incorrect. 

The testimony of the witnesses on board the Flying Fisli, as to 
the wind and rain, and the commencement of the storm, is proved to 
be so incorrect that superior crédit must be given to the witnesses 
from the P. P. Hall in regard to the main point of the thickness of 
the weather at the time and place of collision. 

Misrepresenttition or gross exaggeration is, moreover, far more 
common and probable than downright fabrication of testimony. The 
time and distance at which the red light of the F. P. Hall is al- 
leged to bave been seen from the Flying Fish, are in my judgment 
suoh exaggerations. The testimony of ail the witnesses from the 
F. P. Hall, on the other hand, in regard to the fog-horn being 
blown by their lookout, if not true, is sheer fabrication. Several of 
the witnesses who testify to this fact were not connected with the 
claimants at the time of giving their testimony, and there is no sufiS- 
cient ground in this case for attributing to them such a pièce of fab- 
rication. Probable occasion for the use of the fog-horn is established 
by the collatéral évidence. But if the horn was given to the look- 
out at 9 o'clock and thenceforward blown, as testified to by ail on 
board, it cannot be supposed that this was done except on account of 
thick weather, such as in the judgment of the master required the fog 
signal to be blown. 

As évidence that lights could be seen that night, the captaîn and 
two witnesses from the Flying Fish testify that after the collision 
the Flying Fish followed the F. P. Hall right on for about an 
hour to find out what vessel she was, guided by a light moving on her 
deck, but was outsailed by her; but I think that the weight to be 
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attached to thèse statements is much impaired by the averment in 
the libel that the Flyîng Fish by the collision "became unnavigable," 
and by the testimony of the master that "the collision crippledme so 
that she was unnavigable and conld do nothing with her^ andwe lay 
in the trough of the sea," and by testimony to a similar effect from 
the other two witnesses. 

The shortness of time between seeing the light of the Flying Fish 
and the collision and of the distance of the two vessels apart, are 
probably somewhat exaggerated by those on board the F. P. Hall. 
AU except the cook say it was but from three to five seconds in time, 
and half the schooner's length in distance. Two circumstances seem 
to show that each was considerably greater. The first mate was 
standing near the mainmast when the light of the Flying Fish was 
reported, The captain immediately ported his helm. This caused the 
foresail to be taken aback and to gibe over to the larboard side; 
whereupon the mate, as he testifies, ran forward to cast off the guy, 
and he was just getting down from the deck-load forward (which was 
six feet high) when the vessels struck.' Ail this could scarcely hâve 
taken place in less than half a minute. Again, the cook, who was 
below, heard the cry, "Light, ho! Hard a-port; she will run into us." 
He immediately got up, put on his oil suit, and had just got on deck 
when the collision came. He estimâtes this took 15 or 20 seconds; 
half a minute is probably more nearly correct. The vessels were ap- 
proaching each other at the rate of about 12 miles per hour, as the 
Flying Fish was sailing at the rate of about 8 knots, and the F. 
P. Hall at about 6 knots, (her mainsail being nearly down,) upon 
Unes converging at an angle of about 112 deg. ; so that, if half a 
minute elapsed after the light of the Flying Fish was seen before the 
collision, they must then hâve been about 500 feet apart; or, if only 
15 to 20 seconds intervened, they would hâve been about 300 feet 
apart. Either of thèse distances was altogether too short a space in 
which toascertain the exact course of the Flying Fish, so as to détermine, 
and to take, the most certain and effective measures to avoid her. By 
starboarding, instead of porting, the F. P. Hall might possibly hâve 
gone astern of the Flying Fish, as two of the witnesses from the Fly- 
ing Fish thought she might hâve done. But as there was not suf- 
ficient time or opportunity to wait and observe the course of the 
Flying Fish before endeavoring to clear her, it cannot be set down as 
a fault in the F. P. Hall, where instantaneous action was required, 
that she did not starboard rather than port, even if the former would 
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Jjave been better, -which ia by no means oettaîn. ■ The John Stuart, 
4 Blatohf. iMi The light of the Plying Fish; waa between abeam 
and off the port bow, and porting seemed the saf er course. As it 
was, she very nearly escaped, the point of collision being only some 
35 to 30 feet from her stern; and in my judgment there is no ques- 
tion that had she been aided by the Flying Fish's porting at or about 
the same time, and when the latter's witnesses eay they first sawthe 
F. P. Hall porting, both vessels would easily hâve escaped without 
injury. 

The estimate I hâve given of the distance at \yhîch the light of the 
Flying Fish was first seen by the F. P. Hall, is supported by the tes- 
timony of those on board the Flying Fish as to the time when they 
saw the F. P. Hall swing tostarboard under a port wheel. The cap- 
tain and first and second mates ail testify that they saw her thus 
swing to starboard when about three times her length distant. The 
second mate, who was at the wheel, testifies that he saw her hull dis- 
tinctly, and that she was swinging to starboard, and that both ves- 
sels had then more than three lengths to run beîore the collision, and 
that the time Was about from half a minute to a minute. The cap- 
tain testifies. that he saw her masts passing across his bows abolit 
half a minute before the collision. If the huE and masts could be 
thus plainly seen by them anything like half a minute before the col- 
lision, since the course of the F. P. Hall must hâve been also thereby 
recognized, (and her course being in faot at that time nearly at right 
angles to the course of the Flying Fish,) it was inexcusable in the 
latter not to port her helm immediately on seeing this maneover of 
the F. P. Hall. Instead of doing this, they kept straight on, as they 
testify, and struck nearly a square, right-angled blow. The Flying 
Fish was a small, sharp vessel, less than half the size of the F. P. 
Hall. She was light loaded and "minded her helm quickly," and had 
she ported when her master and officers say they saw and recognized 
the position and course of the F. P. Hall, she would plainly hâve 
made far more to windward than the few feet necessary to pass safely 
astern of the F. P. Hall. If, therefore, they had thus seen and under- 
stood the latter's course at the time they say they did, it seems to 
me very improbable that they would not hâve then ported. That 
they did not do so is only explainable upon the supposition that only 
her light was then made out, and that the course and bearing of the 
F. P. Hall did riot become known to them until afterwards, and only 
a few moments before the collision ; not long enough to enable them 
to détermine with saf ety upon any change in their course. 
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Nor can I agrée with the libelant's claim that the burden of proof 
is upon the respondents. Where, as in this case, the défense of inév- 
itable accident is raised, and the pleadings make a direct issue updn 
the question whether the weather was such that the lights of the libel- 
ant's vessel could be seen in time to enable the claimants' vessel, by 
due nautical skill, to keep out of the way, the burden of proof is upon 
the libelants to show, not only that their lights were set and burning, 
but also that the weather was such that they could be seen a suffi- 
cient distance to avoid the collision. 

The basis of ail actions of this character is some fault in the re- 
spondents. In the case of The Morning Light, 2 Wall. 550, 556, the 
court say : " Where the collision occurs exclusively from natural causes, 
and without any fault or négligence of either, the rule of law is that 
the loss must rest where it fell. The mère faot that one vessel strikes 
and damages another, does not of itself make her liable for the in- 
jury, but the collision must, in some degree, be occasioned by her 
fault." The Mahey and Cooper, 14 Wall. 204, 215; Butterfield v. 
Boyd, 4 Blatchf. 356. 

It, therefore, devolves upon the libelant, as a part of his case, to 
show af&rmatively the fact of the respondents' négligence, or the ex- 
istence of those ciroumstances and conditions from which négligence 
is legally inferred. In case of a collision on a dark night, thèse 
necessary conditions include proof, not merely that the libelant's 
vessel had proper lights set and burning, but also that the night was 
such that the lights were visible at a distance suflScient to enable the 
other vessel, by due nautical skUl, to keep out of the way. Otherwise, 
no négligence can be inferred. Where the issue of thick weather is 
raised, I think there is no légal presumption of faot coneerning it, one 
way or the other; or that the weather was clear, rather than thick. 
It is a pure question of fact, to be determined upon the évidence, be- 
fore any négligence can be legally attributed to either party, and the 
burden of proving it falls, necessarily, therefore, upon the libelants. 
The seventeenth and twenty-third rules of navigation do not affect 
this question. They were not intended as rules of évidence, or de- 
signed to change the burden of proof, or to create any presumption 
of fault in one party rather than in the other; but only to establish 
guides for navigation under conditions where the observance of thèse 
rules is possible. Eule 24, moreover, shows that ail the previous 
rules are intended to be qualified by the existence of any spécial cir- 
oumstances or dangers of navigation. In those cases where it 
has been held that the burden of proof was upon the steamer, or 
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the vessel sailing with the wind free, to excuse herself for not 
keeping out of the way, either there was no question concerning 
proper lights and the clearness of the night, or else the position 
of the sailing vessel was known, and négligence was, therefore, a 
légal iuference from the other facts proved. Leavitt v. Jewett, 11 
Blatchf. 419; The City of New York, 8 Blatchf. 194. But whère the 
condition of the weather is in issue, there can be no inference of nég- 
ligence in not "keeping out of the way," until that issue is deter- 
mined ; and the burden of proof is, I think, with the libelant. The 
Roman, 14 Fed. Eep. 61. If, however, I am in error on this point, 
I must hold, for the reasons previously stated, that superior crédit is 
due to the witnesses of the F. P. Hall as to the thickness of the 
night at the time and place of collision, and that the libel should, 
therefore, be dismissed. 

I hâve not overlooked certain circumstances attending the case 
of the F. P. Hall calculated to raise suspicions concerning the 
good faith of her défense; namely, the failure to call her lookout as 
a witness, which is explained as above stated; and, aecondly, the 
failure of her owners to communicate with the libelants, when, 
shortly after the collision, they had notice that the Flying Fish had 
been towed into Providence from a collision that night. The respond- 
ents could hardly hâve been misled by the erroneous statement in 
the newspapers that the vessel colliding with the Flying Fish was a 
three-masted schooner instead of a two-masted one, considering their 
défense of the darkness of the night; and they remained practicaUy 
in concealment from the libelants for nearly a year, until accident- 
ally discovered, when this suit was at once commenced. 

While communication with the other injured party in such cases 
would seem to be the natural, frank, and honorable course, it was, 
nevertheless, no légal duty. And if the facts concerning the weather 
are as I hâve found them, then the danger of misrepresentation of 
the facts by those on board the other vessel, and the hazards of a 
long légal controversy, which this case illustrâtes, go far to excuse, 
if they do not whoUy justify, the policy of réticence; while, on the 
other hand, it is not improbable that this very réticence confirmed 
the libelant's belief in the respondents' fault; and had the latter 
commnnicated at once with the libelants and given their. version of 
the facts, probably less diversity of statement would bave arisen, and 
this long litigation might possibly hâve been whoUy avoided. Thèse 
circumstances are, therefore, at most, but possible grounds of sus- 
v.l4,no.7— 27 
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picion, and in this case are not sufi&eient to cause me to withhold 
from, the libelant's ■witnesses the crédit which I hâve found them 
entitled to from their gênerai accuracyas conôrmed by the collatéral 
testimony. 

Since the loregoingwas.-written, my attention has been oalled to 
eeveral late cases in the English admiralty courts which seem to sas- 
tain the views above expressed as to the burden of proof upon the 
plea of inévitable accident, {The Marpesia,L. E. é P. C. 212, 219; 
The Benmore, L. E. 4 Ad. & Ec. 132; The Abraham, 2 Asp. Mar. 
Cas. N. S. 34;) and thèse cases seem to hâve been approved by 
Jadge JBlatchford, in a late case in the circuit court of this district, 
(The L. P. Dayton, etc., 18 Blatohf, Ml; 4 Fed. Rep. 834.) 

As regards costs, the practice in the English courts of admiralty 
has been long settled, in cases where the libel is dismissed on the 
grourid of inévitable accident, not tp grant costs unless the suit was 
brought without probable cause. 1 Parsons, Shipp. & Àdm. 545; 
The Marpesia, L. E, 4 P. C. 212, 221; The Itinérant, 2 W. Eob. 236; 
The London, 1 Bro\Fn & L. 82. This practice has not, I think, been 
generally adopted in this country — certainly not in this district ; but 
costs hâve been given to the prevailing party, as in ordinary cases. 
In the case of The Morning Light, upon the dismissal of the libel 
on the grbund of inévitable accident, the question of costs was argued 
before Judge Betts, in this district, in 1859, and costs were allowed 
by him against the libelants, and the decree was affirmed in the cir- 
cuit, and afterwards in the suprême court, with costs. 2 Wall. 550. 
The records in this court also show that in the case of The John 
Stitart, 4 Blatohf. 444* the libel was dismissed "with costs," and the 
decree was affirmed in the circuit. In the case of Stainback v. Rae, 
14 How. 532, the court below decreed for the libelants. The suprême 
court reversed the decree on the ground of inévitable accident, and 
directed a decree dismissing the libel, with costs. As both the infe- 
rior courts in that case had decided in favor of the libelants, it could 
not be said that there was not strong reasonable ground for the suit; 
nevertheless, on reversai, the suprême court awarded costs against 
the libelant. See Ario v. Brown., 9 Fed. Rep. 318. 

The présent case.however, has, upon long considération, seemed 
to me BO difficult and doubtful upon ail the testimony, and the course 
of the claimants in keeping themselves unknown and in practical 
concealment from the libelants having so naturally tended to confirm 
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the owners of the Flying Fish in their belief tha^ the F. P. Hall 
was in fault, that I deem it more just, in this instance, to withhold 
costs. The Rhode Island, 8 Ben. 50, 
Libel dismissed. 



Caeb V. Atjbtin & N. W. R. Co. and aaother.* 

{Circuit Court, E. B. Texat. Noveraber, 1882.) 

1. ChARTEU-T'ABTT — LlGHTERAGB. 

Where a charter party pro vides that " the cargo Is tobehrought to and taken 
from along-side at merchant's risk and expease, and free of lighterage to the 
ship, etc., and being so loaded shall therewith proceeil," etc., the cost of light- 
erage at the porta of bot a departure and destination, for lâding and discharge 
of the cargo, is at the expense of the marchant. 

2. Phimage — Variance betw^en Chartej»-Pahty and Bill of Lading. 

The charter-party being the contraot botween the Darties, and that making 
no mention of primage, none can be allo-wed, althongh it was stipulated for in 
the bill of lading. Primage is no longer a gratnity to the master, unless so ex- 
pressly stipulated, but belongs to the owners or freighters, and is but an increase 
of tbe freight rate. The charter-party having flsed the rate of freight, the bill 
of lading given thereunder cannot enhance it. 

Costs. 

Costs of the district court should be borne by the claimants; but as the decree 
of that court has been reduced, costs on appeal should be borne b} the appellee. 

In Admiralty. 

Mr. McLemore, for libelant. 

Mr. Waul, for claimants. 

Pabdeb, C. J. The facts of the case are substantially as pro- 
pounded in the libel ànd amended libel; the amount due for freight, 
being the onlymaterial fact overstated, — £956 5s. éd. being the true 
amount unpaid, and not £1,080 Ils. lld. as claimed. Besides this 
fact, the only other fact contested is whether or not Post, Martin & 
Co. (claimants and assignées of the bill of lading) had notice of the 
charter-party in pursuance of which the bill of lading was issued. 
The évidence on this point is sufScient to establish the fact of notice. 
Leaving out of the question the récitals on the face of the bill of 
lading, showing the shipment of an entire cargo of railroad iron, such 
goods as would be likely to suggest lighterage, and demurrage, etc., the 
two facts undisputed and unexplained, — (1) of the prépayaient of one- 
half of the freight, less interest and insuraince indorsed on the back 
of the bill of lading; (2) and of the consignee's instructions to his 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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agent pripr to the arrivai of the sbip to furnish lighterage, — taken with 
the fact that lighterage was furaished by the claimant withoiit ques- 
tion, are sufScient to satisfy me.that the claimant, who thus carried 
out the spécifications of the charter-party in advance, must hâve had 
notice of its existence and terms. 

On the construction of the charter-party there is only one question 
raised, and that is whether, under its provisions, the consignées were 
required to furnish lighterage, if necessary, at the port of destina- 
tion. The clause in the charter-party in relation to lighterage is 
in thèse worda: 

" That the said ship, being tight, stanch, and strong, and every way fltted 
for the voyage, shàll, with ail possible dispatch, sail and proceed to Middleboro- 
on-ïeei, where ordered by the charterers, but where she can lay always attoat, 
or so near thereto as she may safely get, and there load from the factors of 
affreighters a f ull and complète cargo of rails, say 1,700 to 1,800 tons, at own- 
er's option, not exceeding 30 feet in length, wMgH is to be hrought to and taken 
from along-side at merehant's risk and expense, and free of lighterage to the 
ship, etc., and being so loaded shall therewith proceed to Galveâtou bay, or so 
near thereto as she may safely get," etc. 

A plausible argument is made that the lighterage therein referred 
to relates onlyto the lighterage necessary to take the cargo on board, 
and not to the lighterage that might be necessary in discharging 
cargo. It would hâve been strange indeed if the parties, in making 
a charter-party with as many détails as this one under considération 
has, and when contracting specifically in relation to lighterage, had 
been silent as to that question, leaving it to^custom when contract- 
ing for a cargo of railroad iron to the port of Galveston, where light- 
erage is so notoriously necessary. But I cannot take the narrow 
view of the clause in question claimed for it by the learned proctor. 
It is stipulated that the cargo "is to be brought to and taken from along- 
side at merehant's risk and expense, and free of lighterage to the 
ship." The construction claimed would leave the words "and taken 
from along-side" absolute surplusage, or would render it necessary 
to hold that when the merchant brought the cargo to the ship, it was 
to be taken aboard and loaded at merehant's risk and expense, which 
was, obviously, not the intent nor contract of the parties. 

On the question of primage, which has been argued and seems to 
hâve been allowed in the district court, I find it is only claimed in 
the libel in the guise of freight, although specified in the bill attached 
to the libel as primage. The charter-party, as has been found, con- 
stituted the contract between the parties, and as that makes no men- 
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tion of primage, none can be allowed, although it was stipulated in 
the bill of lading. 

Primage is no longer a gratuity to the master, unless specially 
stipulated; but it belongs to the owners or freighters, and is nothing 
but an increase of the freight rate. 

The charter-party fixes the rate for freight, and the bill of lading 
given thereunder cannot enhance it. 

The case, then, as it appears to me, entitles the libelant to a de- 
cree in his favor for the following amounts, to-wit : For half freight 
money, unpaid, £956 5s. éd.; reduced to United, States currency, at 
$4.80, agreed rate; making $4^590,08, with interest thereon from 
January 9, 1882, at 6 per cent. For five days' demurrage, at £35 
per day, or £175; reduced to United States currency, at $4.80, 
agreed rate; making $840, with interest thereon at 6 per cent, from 
January 13, 1882. For charges paid on freight, in landing and car- 
ing for same, etc., to-wit: 

Watchmen, $2«.50 and $27, - • - - - $ 55 50 

Wharfage, ----.-.. 75 00 

Handling and storing, ---..-- 250 00 

Lighterage, - - - - - - - - 562 50 



Amounting to - - ... $943 oO 

— Upon which interest at 6 per cent, should be allowe'd from date of 
payment, say January 26, 1882, when last payment was made, so far 
as dates are shown. And as the property libeled, and on which 
libelant had a lien for his demand, bas been released and delivered 
to the claimants, Post, Martin & Go., on bond to stand in place of 
the property, the decree should be against the claimants and their 
sureties on the release bond for the amounts as above found due. 
The costs of the district court should be borne by the claimants ; but 
as the decree of that court bas been reduced, the costs on appeal 
should be borne by the libelant and appellee. 
A decree in accordance with thèse views will be entered. 
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Pedersen and others ». Eugster à Co.* 

(Diêtriet Court, B. D. Louitiana. December, 1882.) 

1. WoTîKmo Days. 

The expression " worklng days" has, in commerce and Jurisprudence, a «et- 
tled and defluite meaning; it means days as they succeed eacb. othei, exclusive 
of Bundays and holidays. 
a. Chabtbr-Paktt — Pabol Evidence to Contkadict— Oustom. 

In a written instrument of charter-party, where an unambiguous term is 
used, and which lias an accepted signification, botb in commercial and judicial 
language, proof of usage will not be permitted to show that sucli term has a 
local meaning répugnant to its settled sensé. 

Edward H. Farrar, for libelanta. 

Samuel P.. Blanc and Frank N. Butler, for défendants. 

BiLLiNGS, D. J. In this cause the only question submitted îs as to 
the meaning of the words "working days," as used in a charter-party 
executed in the city of New Orléans. The vessel was chartered for 
a voyage to Trieste. The charter-party provided "that lay days for 
loading shall be as follows: If not sooner dispatched, 14 working 
days, Sundays exeepted, for loading; and eight days, Sundays ex- 
cepted, for diseharging at Trieste." The answer admits the allégations 

of the libel that days were consumed in lading beyond the lay 

days allowed in the contraot, if only Sundays and holidays are to be 
excluded in the computation, and avéra that by the usage of the port 
of New Orléans, with référence to cotton-carrying vessels, to whiob 
class the chartered vessel belonged, rainy days are also excluded, and 
that when the days wherein cotton could not be laden on acoount of 
the weather are also excluded, the ship's time of loading was within 
the period allowed by the charter-party. 

It is thus seen that the sole question is as to the meaning of the 
term "working days," and whether that meaning can be varied by 
paroi testimony. 

The civil day is the solar day, and is measured by the diumal rév- 
olution of the sun, denoting the interval of time which elapses be- 
tween the successive transits of the sun over the same hour circle, 
so that the civil day commences and terminâtes at midnight. 

The expression "working days" has in commerce and jurisprudence 
a settled and definite meaning ; it means days as they succeed each 
other, exclusive of Sundays and holidays. The court give this pré- 
cise and formai définition in Brooks v, Mintum, 1 Cal. 483. See, 

•Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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also, Bouv. Law Dict. verbis, "lay days," and Webst. Dict. undér 
the head "working day." 

If the word "days," alone, is used with référence to lay days or 
days for loading a ship, ail the running or successive days are 
counted. If the term "working days" is used, ail days are counted 
except Sundays and holidays. [f the parties wish further to except 
days -when the weather prevents work, they use the expression 
"weather working days," or "with customary dispatch," or some 
other expression which clearly indicates the intention to'recognize 
that days of inclemency from winds and storms are also excepted. 

Taking into considération the cycle of years since this term "work- 
ing days" has receivei a commercial interprétation, as sanctioned by 
the judges, and the frequency and universality with which courts 
hâve adhered to that interprétation, for parties to use the expression 
"working days" in a charter-party is to express that, except Sundays 
and holidays, ail days are to be counted, whatever be the state of the 
weather. 

Now, to admit évidence that at the port of New Orléans any usage 
prevails which would vary this legally-ascertained définition, would 
be to admit paroi évidence to contradict a written contract. 

I am aware that in the many cases in which courts hâve been called 
upon to limit the admission of paroi to affect written évidence, some 
may be found where the premises hâve not been sufficiently scruti- 
nized, and thus laxity will be found in the conclusion, and where, 
therefore, a proper exception has been allowed to obliterate one of . 
the most salutary rules of évidence. But the best-considered and 
most-discriminating cases, and the commentators of highest repute, 
establish, in the language of Chancellor (then Chief Justice) Kent, in 
Frith V- Êarker, 2 Johns. 336, that "usage ought never to be received 
to contradict a settled rule of law." Homer v. Dorr, 10 Mass. 26. 
Phillips, in his treatise on Evidence, page 436, (marginal paging,) 
says : "Where the légal effect of an instrument or of the terms in it 
has been settled, no évidence of commercial usage is admissible." 
To same effect see Starkie, Ev. pt. 4, pp. 1036, 1038. In Ango- 
mar v. Wihon, 12 La. Ann. 857, our own suprême court excluded 
testimony as to the meaning of the term "household f urniture, " on 
the ground that "there was no ambiguity in the expression." In 
Woodruff V. Merchants' Bank, 26 Wend. 674, affirmed in the court of 
errors, (S. C. 6 Hill, 174,) paroi évidence of usage, to show that days 
of grâce were not allowed upbn an order upon a bank to pay to the 
order of A. B,, on such a day, a certain sum of money, was excluded; 
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the court, through Judge Nelson, saying that "the effect of the proof 
of usage as given in this case, if sanction ed, would be to overturn 
the whole law on the subject of bills of exchange in the city of New 
York." The doctrine is adhered to in Bowen v. Newell, 8 N. Y. 194. 

The case presented is this : In a written agreement, parties hâve 
used a term which is unambiguous, and which has an accepted sig- 
nification, both in commercial and judiciallanguage. Proof of usage 
is sought to be introduced to show that in the very respect in which 
this term h ad its origin and has had its world-wide employment, it 
has a local meaning répugnant to its settled sensé. To permit this 
would be to introduce ambiguity where none exists, and defeat the 
clearly-expressed intent of a written contract. 

There must be judgment for the libelant upon the answer of the 
défendants. 



The Carolina.* 

Fby V. CooK and others.* 

[District Court, D. Louidana. April, 1876.) 

1. Aekest in Admibaltt. 

The limitation in the statutes of the United States and the rules of the 
suprême court, allowing arrests in civil causes by virtue of a process from a 
court of the United States only in cases in which an arrest is authorized by 
the laws of the state in which such court was sitting, applies to admiralty as 
well as to common-law processes 

2. Admiualtt Jurisdiction. 

In the absence of circumstancds showing cruelty or great Ijardship, the ad- 
miralty courts of the United States cannot be required or allow themselves to 
entertain jurisdiction of a case where subjects of a foreign govemment invoke 
their assistance against a merohant veasel of a foreign government. 

R. H. Shnnnon, for libelant. 

Edward M. Hudscn and J. Walker Fearn, for respondents. 

BiLLiwGs, D. J. This is an action brought to recover damages for 
assault and battery, alleged to hâve been committed on the high seas. 
An order of arrest was at first issued, which, on argument, was 
vacated, on the grounds that the statutes of the United States and 
the rules of the suprême court allowed an arrest by virtue of a pro- 
cess from a court of the United States only in cases in which an arrest 
is authorized by the laws of the state in which such court was sit- 

♦Reported by Joseph P. Hornor, Eaq., of the New Orléans bar. 
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ting ; that this limitation applied to admirality as well as to common- ' 
law processes; and that according to the laws of the state of Louisi- 
ana the body of a non-resident could not be taken on any mesne 
process unless he was an absconding debtor. 

The case is now before me on an exception to the exercise of juris- 
diction on the part of this court. I bave directed testimony to be 
taken summarily before the commissioner on the merits, so that ail 
the facts are before me. The question is, ought thia court, from a 
regard to the commerce of a friendly government, to refrain from 
granting relief ? It'^appears that the libelant is a forèigner, and a sea- ; 
man on a British vessel, upon whioh the beating is alleged to bave 
been inflieted, he having shipped in Liverpool for the round voyage 
to this country and back, and upon that voyage having arrived at 
the port of New Orléans; that the défendants are ail British sub- 
jects. The British consul résident at thia port, having been notified,:: 
came before me and, in behalf of his government, remonsttated against 
this court taking cognizance of the cause. 

Independèntly of the considérations which arise from the national- 
ity of the parties and vessel, the weight of évidence is against the 
libelant. But, as thèse considérations hâve been so fuUy and ably 
presented, I will avail myself of the aid which the proctors hâve ren- 
dered, and state my conclusion as to the duty of courts in exer- 
cising or withholding jurisdiction in such cases. It is undoubtedly 
true, as a gênerai proposition, that an action for a personal tort foUows 
the person, and may be brought in any foreign court. It is also true 
that the courts of a nation are established and maintained for the 
convenience of its own citizens or subjects, and if foreigners are per- 
mitted to become actprs therein, it is because of what is termed 
comity between nations. American Law Review, vol. 7, p 417, and 
Daniel Webster's Works, (Everett's Edition) vol. 6, pp. HT, 118. 
ïhe only ground upon which a forèigner could urge a claim to become 
a libelant in our courts would be that it was by comity due his 
government that its subjects should be thus heard, and, so far as 
this claim could be considered as a right, it could beinsisted on only 
by that government, and, except in cases of inhumanity or gross in- 
justice, would disappear whenever the claimant's government took a 
position against it. 

There is in this case no circumstance such as the unwarranted 
termination of the voyage, the discharge of a seaman, or brutality, 
which might possibly constitute a proper ground for the interposition of 
the jurisdiction of a foreign court without the request of the représenta- 
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tive ôf libelant's governiaent. It is a suit brought by a foreigner spring- 
ing out of a voyage on the ship of a friendly nation, in the midst of 
that voyagej against the subjecta of that nation, on account of alleged 
grievances. The libelant not only proposes to disconnect himself 
from the ship, but asks the détention of ship, officers, and crew in a 
foreign port, in Order to settle a dispute which can far better be set- 
tled by the tribunals of the country in which, under whose laws, and 
in connection vritb whose commerce, he made his contract, and to 
which he agreed to return. The représentative of that country asks 
this court not to interfère. It is urged, and that fairly, that by the very 
agreement of the parties — the articles of shipping — the courts of the 
kingdom of Great Britain hâve been made the forum for the settleœent 
of this dispute ; that they afford adéquate redress ; and that for courts to 
entertain this and similar suits during a voyage which the parties had 
agreed to make at intermediate pdints at which the vessel might touch, 
would impose delays which might seriously and uselessly embarrass 
the commerce of a friendly power. The exercise of jurisdiction in 
Buch a case is discretionary, and, until the congress of the United 
States Controls the subjeot by législation, is discretionary with its 
courts, and should be controlled by précèdent if that exist. In this 
case I am satisfied, by reason and abundant authority, that the 
court should décline to :entertain jurisdiction. Oienar v. Meyer, 2 
H. Bl. 603; The Golubchick, 1 W. Eob. 143; Qonzales v. Minor, 2 
Wall. Jr., 348; The Becherdass Ambaidass, 1 Low. 569; The Maggie 
Hammond, 9 Wall. 486; One Hundred and Ninety-four Shawls, Abb. 
Adm. 317; Gardner v. Thomas, 14 Johns. 134; Johnson v. Dalton, 1 
Gow. 543; and the vcry able articles on "suits between aliens in the 
courts of the United States," (7 Amer. Law Eev. 417,) from which 
a référence to many of the above cases was derived. 
. Let the libel be dismissed. Let the suit of the same libelant 
against the BritishbarkCarolina,. for the same reasons, be dismissed. 

See The Montafedia, post, 427. 
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ThB MONTAPEDU.* ' 

{putrid Court, E. D. Louitiana. Novemljer, 1882.) 

1. Mbrchant SHiPPEsa Act— Rev. 8t. §j 4501-4512. 

The statute of June 7, 1872, (17 St. at Large, p. 262; Rev. St. H 4501 to 4512,) 
does not apply to a British vessel. 

2. AdMIBALTT JuniSDICTION. 

In the absence of circumstftnces showing cruelty or great hardsWp the ad- 
miralty courts of thé United States cannot be required or allow themselves to 
entertain jurisdiction of a case where subjeots.of a foreign government invoke 
their assistance against a merchant yessel of another foreign government. 

The CaroUna, (decided April, 1876, ànte, 424,) foUowed. 

In Admiralty. 

0. B. tSansum and J. B. White, for libelants. 

J. R. Beckwith ftnd J. Walker Fearn, for da-imants. 

BiLLiNGs, D. J, This is a suit instituted by subjects of the em- 
pire of China against a British vessel. They were sbipped at a port 
wilhin the United States, namely, at San Francisco, for a voyage 
which was to occupy three years, and were to be discharged at Hong 
Kong. The whole question is, does the statute of June 7, 18T2, (17 
St. 262 ; Eev. St. at varions seclions from section 4501-4512,) apply 
to a British vessel? The co»cluBion -which I hâve reached is that it 
does not. The act of June 7, 1872, is, in the provisions which relate 
to the shipping of seamen, a literal copy of the "Merchant Shipping 
Act," enacted by tbe parliament of Great Britain in the year 1854. 

In section 160 of the act of the parliament of Great Britain (17 
& 18 Vict. c. 104; Digest.of Statutes relating to Merchant Shipping, 
102) it is enacted that British ships which engage seamen at any 
place ont of her majesty's dominions sball enter into the engage- 
ment with the sanction of the British consular officers, and accord- 
ing to that act of parliament. In section 16 of the act of the con- 
gress of the United States (17 St. at Ijarge, 265) it is enacted totidem 
verbis that merchant ships of the United States who engage seamen 
at any place out of the United States shall enter into the engage- 
ment with the sanction of the consular officers of the United States, 
and according tOi that lact of congresa. Such an adoption on the 
part of the United States, in the year 1872, of a statute of Great 
Britain passed in the year 1854 — such a coincidence in the législa- 
tion of the two nations — furnishes a guide to the courts of each in 
the construction of thèse statutes équivalent to a treaty stipulation ; 
for it cannot be supposed that our government would copy the stat- 

*Keported by Joseph P. Hornor,' Esq., of the New Orléans bar. 
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ute of England, and thereby, through its législation, assert the 
supremacy of its laws over the manner of the shipment of its sea 
men in places and under certain circumstances in England, when 
it was net willing to concède an ascendency to the laws of England 
in similar places and under similar circumstances within our own 
territory. Thèse statutes, then, must be considered as a mutual 
concession that either nation, in shipping her seamen upon her mer- 
chant vessels, was to follow her own laws, even when the shipping 
was effected within the territory of the other; and it would follow 
that the act of 1872 could net include in its opération British ships. 

The structure of the statute of 1872 brings me to the same con- 
clusion. The title of the statute is "An act to authorize the appoint- 
ment of shipping commissioners by the several circuit courts of the 
United States to superintend the shipping and discharge of seamen 
engagea in merchant ships belonging tô the United States, and 
for the further protection of seamen." The very title limits the 
action ôf the shipping commissioners to a superintendence of the 
shipment on ships belonging to the United States. Now, the only 
thing complained of hère is that there was no sueh superintendence. 

But, again, section 65 of the act of 1872, p. ii77, (act 4612 of Eev. 
St.,) enacts that, within the meaning and for the purposes of that 
act, a "master" is "a person having command of," and a "seaman" 
is "a person employed on board of," "a ship belonging to a citizen of 
the .United States." 

I think, therefore, the internai structure of the statute also shows 
that it was intended to operate only upon the manner of shipping 
crews upon our own vessels. 

The case presented is of subjects of a foreign government, invok- 
ing the jurisdiction of a court of the United States against a merchant 
vessel of another foreign govemment. Independently of the statute 
of 1872, the case is without any circumstances whieh would require 
or allow this court to entertain junsdiction, (see the opinion rendered 
by this court In re The Garolina, in April, 1876, ante, 424,) and that 
statute does not include this cause. 

The decree, therefore, will be that the libel be dismissed. 
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The Noea.* 
{District Court, B. D. Pennsyltiania. Decerabet" 8, 1882.) 

1. Shtpptng — Bit-L OF LaDiNO — Exception in— Nbgligbncï>— Bhoktaob. 

Whero, by the négligence of the captain, an excessive delivery was made to 
oiie consignée and a shortage to another, in a libel by the latter againat thevea- 
se!, tlie sbip cannot avoid liability l)y a provision in the bill of lading that 
weigbt. contents, and material were unknown. 

2. SaME— CHAKTEn-PARTT. 

"WIk re the charterer agreed to load with scrap-iron, and did load partly with 
scrap-stce], and the bill of lading provided that the shipment was subject to 
the tharter-party, and weight, contents, and material werë unknown, the vessel 
is liabie to a consignée of a bill of lading for a shortage in the deliv«ry of scrap- 
stee! occasioned by the négligence of thé captain. 

3. Same — Evidence of Négligence. 

That other consignments of scrap-steel -were f ully delivered, and that the cap- 
tain declined the assistance of an expert for distlngulshing iron from' steel, and 
af terwards made an excessive delivery containing gteel to a consignée entitled 
to iron, are évidence in this case of négligence in making à shortage to a con- 
signée entitled to steel. 

In Admiralty. Libel and answer, 

Libel filed by Stewart & Co., indorsees of a bill of lading, against 
the bark Nora, to recover the value of a shortage of 26 tons of steel- 
scrap. 

On April 6, 1880, Sanders Bros, shipped on the bark Nora, at Ànt- 
werp, to be carried to Philadelphia, a quantity of steej-sçrap, weigh- 
ing aboat 200,000 kilos, or 197 tons, and indorsed the bill Qf lading 
to libelants. The Nora also carried two other çpnBignments of steel- 
sorap, of 10 and 24 tons, respeotively, and also two <?ther consignmelîts 
of scrap-iron, of 20 and 267 tons, respectively. The vessel put; Mo 
Waterford in distress, where sh^ discharged the gi^çiater part of her 
cargo, and reloaded after repairs. After th? arrivai in Philadelphia, 
part of libelant's consignraenti was sent on generfl,! ordeir to the 
■warehouse, and after inspection there, appeared tp be a shortage of 
40 tons of scrap-steel. T.he t'çyo other consignments of soraprsteel 
•were fuUy delivered, but toone of the consignées entitled to,sci;ap- 
iron there were deliyered about 33 tonp of scrap-steel, aijd in ail an 
excess of 26 tons, . ' , 

The libelants clainjed that upomithe reloading at Waterford steetl and 
iron had been carelessly piixed, and that upon the arrivaljof the ves- 
sel at Pbiladelphtia the captai^ had 43clined thç assisi^anee of an ex- 

■ «Reportée by Albei-tB. Quilbert, Ésç(.;of the Philadelphia bar. '' ■ ' . 
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pert, offered by one of the consignées, for the pnrpose of distinguish- 
ing the métal while discharging. 

The respondent denied any négligence in reloading the vessel, and 
claimed that the charterer had agreed to load with scrap-iron, and 
trim the same, and upon discovering that the bill of lading, provid- 
ing that the shipment was siibject to the chartei*-party, called for 
scrap-steel, the captain declined to sign until the words "weight and 
material unknown; weight, contents, and value unknown," were 
added; and also claimed that the libelants had failed to prove the 
amount of their alleged shipment, or to establish their ownership in 
the excess delivered to another consignée, •which, in appearance, re- 
sembled iron, and had been eo considered by the government in- 
spector, the master, and the représentative of the consignée, who re- 
ceived it. 

The respondent also oontended that the libelants were merely the 
agents for Collins & Co., the actual owners of the bill of lading and 
scrap, and that, therefore, no reeovery could be had in the case as 
brought. 

Alfred Driver and J. Warren Coulston, for libelants. 

Curtis Tilton and Henry Flanders, for respondent. 

BuTLÈïî, ï>. J. Ûndef the terms of the bill of lading, the libel- 
ants, who are indorsees, mnst show that the steel claimed was 
shipped, and that the non-delivery resulted from négligence. The 
quantity delivered was nearly 157 tons. That the quantity shipped 
was about 197 tons, is reasonably clear. This is the quantity named 
in the bill of iading j and altbough the respondent witheld his assent 
from this statëment, the déclaration thus made by the shipper, at the 
time of loiading, fe a part of tbe rea gestœ, and while it may, and 
doubtléss wô\ild; be insufficient to establish a prima fade case, it is 
nfrvèrtheless évidence, to be considered with other facts tending to 
prove tbe actual quantity. The ship contained two other consign- 
ments ôf steel, one of about 20 tons, and the other about 24, and two 
eonsignments of scrap-iron, one of about 20 tons, and the other 
about 267— the bills of lading for which were in ail respects similar 
tothat'held by the libelants. The aggregaté amount of tbeseveral 
consignme(nts, (constituting the entire cargo,) as exhibited by the 
bills of lading, was therefore, of steel about 231 tons, and of iron 
about 287 fons. The asèertained weight of* the cargo delivered by 
the ship, cotres^onds pretty dbsely with this qUantity, While thè 
delivery tO' the libelants was short from 30 to 40 tons, the deliv- 
ery to another consignée (Samuels St Co.) was excessive to nearly 
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an equal amount; and this exiséss conèisîed of steeîi whilé Bamuels ife 
Go. were entitled only to iron. It thus appears that after the otfaer 
consignées had received ail they were entitled to, there remained oî 
the cargo what corresponded in kind, and pretty olosely in qûantity,' 
with the balance due the libelants, according to their bill of lading 
and claim. That the steel delivery to Eoebling's Sons on the con- 
signaient to Samuels & Co., as iron, in excess of the qûantity called 
for in their bill of lading, wasthe libelant's steel, I hâve no doubt. 

Was this mistaken delivery the reault of négligence ? If it was,' 
the libel must be sustained; otherwise it must be dismissed. Thé 
oircumstances under whicl the cargo was loaded, and the terins of 
the bill of lading, relieved the ship from the usual strictness ôf the 
obligation respecting ascertainment and delivery of ôonôigûtnents. 
The mixing of steel with iron, as was dône, was not provided fait 
by the charter, and necessarily tended to subject the ship to unusual 
labor and care in making delivery. I hâve no doubt, however, thtrt 
officers of the ship had knowledge at the time of whàt was being 
dqne, and no objection appears to hâve been made until the càptaiiï 
was asked to sign the bills of lading. Although he then Complained, 
and refuséd to sign until the language was qualified, he undertook, 
with fuU knowledgeof the facts, to carry the cargo, and thûs becamei 
responsible for the exercise of such care as the circumstances required, 
in ascertaining and delivering the several cônsignments. No faul 
shown in loading will relieve him from this obligation. Aside fredû 
the fact that the loading may hé presumed to hâve been stlperin- 
tended by a représentative of the ship, an implied isigreenient to et''- 
ercise proper care respecting delivery, arose from the und irtàking- tô 
carry, after being informed of tfae.ciroujnstances. . Inviaw.of the 
fact that the cargo was handled in transit at Waterford, and the 
confusion of the metalg consequently increased, the, nespondent 
should be heli to a high degree of care. Might the mistake made 
haveVeen avoided by tbeexerciseof such care?' ï believe it rùight. 
The testimony shows that the consignmentâ ôf lO knd' 24 tons; 
respectively, of steel, were ascertained and delivered without diffi- 
culty; and the same is true of the 20 tons of iron, and the partial 
delivery of steel to the libelants. No trouble was encountered thus 
far in distinguishing the two kinds of métal. It is not shown that 
the steel delivered to Eoebling's Sons, as iron, differed from the other, 
delivered to the libelants. The description of the former by the wit- 
nesses does not establish such différence. It seems quite clear that 
if the captain had not declined the aid of Mr. Âlexander, who went 
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to the ship to assist in distinguishing Samuela & Co.'s iron, the mis- 
take would bave been avoided. The sending of this expert to super- 
intend the séparation of the metals was additional notice of the 
necessity for care. The captain, however, asserted entire confi- 
dence in his own ability to distinguish the iron from the steel, as 
also did the mate. And yet he delivered 33 tons of steel ou Samuels 
& Co.'s consigument of iron, 26 tons of which werein excess of the 
entire amount of métal called for by this consignaient. This fact — 
the delivery of suoh an excess without inquiry or hésitation— is preg- 
nant with évidence of négligence. The circumstance that he was 
giving to this party such a quantity of métal more than he was 
entitled to, while the libelants' delivery was short in an equal or 
greater amount, should certainly hâve created appréhension of mis- 
take. Investigation then would hâve disclosed the fact that he was 
delivering the libelants' steel to Eoebling's Sons, as plainly as it did 
when subsequBntly made. 

If it were grantedthat the respondent might, under the charter and 
bills of lading, hâve treated the entire cargo as iron, and delivered it as 
Buch, his position would not be improved. It would still be plain 
that he should hâve stopped when Samuels & Co.'s consignment was 
fully delivered, and placed what remained to the libelant's defi- 
ciency. 

The fact that the libelants were not présent at the delivery does not 
tend to excuse the respondent. 

As indorsees of the bill of lading the libelants hâve title, and may 
sue in their own names, as they hâve done. The Thames, 14 Wall. 
107, 108. 

See Pollard v. Vinton, S. C. TJ. S. 11 Fed. Eef. 851, and note; Lindsay v. 
Cusimano, 10 Fed, Rep. 302; The Bristol, 6 Fed. Ebp. 638; Merrick v. 
WheaU 3 Fed, Rep. 340; Compart v. The Prior, 2 Fed. Réf. 819; Willis v. 
TM Austîn, Id. 412; Richards v. Hansen, 1 Fed. Rep. 64; O'Bourke v. Tons 
of Coal, Id. 619; Hcdl v. Fmn. R. Co. Id. 226; Muser v. Am. Eny. Co. Id. 382; 
Unnevehr v, The Hindoo, Id. 627. 
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LvTHAM and another v. Barnet and others. 
(Circuit Court, D. Minnesota. December Term, 1882.) 

1. lÎELiîASB t6 Administhator, KATiFriNG Balb of Labtds— Pailure to Rescint), 

ConTract Void— Lâches, Etc. 

Jlecedent, in his life-tirae, was possessed of a certain interest in lands wliich 
lie lield witii otliers. His acting adininistrator, who ow.ns a part interest in 
the sarae lands, obtains the assent ot two of decedent's heirs to the sale of 
decedent's interest in the said land, and fortliwith conveys the same to liimself 
and his associâtes. Thereaf ter ail decedent's heirs, including the complainants, 
sign a release discharging hini from ail liability " on account of the assets and 
property of the deceased in his possession or under his control." In the suit 
brought by two of thèse heirs against the acting administrator and his associ- 
âtes, purohasers of the land aforesaid, asking for an accountihg of proceeds of 
sales made by them, and for a conveyance to complainants of the undivided 
interest in the lands still unsold, hM, that the release from the heirs of déca- 
dent to the administrator, considered in the light of a sale of tieir interest in 
the lands by such acting administrator to hiraself and associâtes, or as an agree- 
ment ratifying such a sale previously made by him, was wholly invalid, and 
tliat this being so, and it not appearing that the complainants accepted any 
beneflt from the sale af ter the facts were known, they are not cstopped to 
assert the invàlidity of the sale by reason of lâches, failure to rescind, and the 
like. 

2. Protection to Bona Fide Pdrchasbhs. 

The protection extended to a bonafide purchaser helongg only to the purcliaser 
of the légal title without notice of an outstanding equity. 

In Equity. 

On the thirty-first day of October, 1867, a written contract -was 
entered into between Danford N. Barney, Jesse Hoyt, Angus Smith, 
William G, Fargo, Benjamin P. Cheney, Charles F. Latham, Ashbel 
H. Barney, Samuel M. Hoyt, and Alfred M. Hoyt, parties of the first 
part, and the Winona & St. Peter Eailroad Company, party of the sec- 
ond part. By this agreement it was recited that the parties of the first 
part had loaned and advanced to the party of the second part large 
sums of money, and had made, constructed, and equipped for it 105 
miles of its railroad in the state of Minnesota, whereby the said party 
of the second part had become indebted to the parties of the first part 
in a large sum of money. The contract also provides for certain 
payraents upon said indebtedness, and for a conveyance of a portion 
of the land grant owned by the railroad company in settlement of the 
residue. This latter portion of the contract is as foUows : 

" New, for the residue of the said indebtedness of the said party of the sec- 
ond part to the said parties of the first part, the said party of the second part 
hath agreed to sell and convey to the said parties of the first part as many 
Y.14,no.8— 28 
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acres oî land heretofore granted by congress to the state of Minnesota as the 
said parby of the second part shall receive from the said statô by reason of 
the construction of the portion of the Winona & St. Peter Eailroad hereto- 
fore constructed, to-wifc, 105 miles thereof, extending westwardly from Wi- 
nona, excepting and reserving, nevertheless, any and ail part^ and parcels of 
such lands (if any such there be) which may be necessaiy for the track of said 
railroad, or the right of way, or any dépôt or dépôt groundi thereof, or any 
other purpose inoidental to the opération of the said railroad constructed, or to 
be constructed, or any part thereof; which said lands hereinbefore agreed to be 
sold, shall be conveyed to the said parties of the flrst part, or as they shall in 
writing direct, whenever and as soon as the said party of tâie second part shall 
obtain a title thereto under such acts of congress. The lands to be conveyed 
as iiforesaid shall be selectcd as follows: 

" Beginning at Winona aforesaid, and from thence proceeding on each side 
of the said railroad on a course running parallel therewith, embracing each of 
the six, ten, fifteen, and twenty mile limits of the congressional land grants, 
and in proceeding taking ail lands within each and ail of said limits whlch 
shall be received by the said company under said acts of congress, or either of 
tliem; it being understood that on each side of said railroad an uniform Une 
of advance westwardly, embracing ail the lands in said limits, shall be main- 
tained, as nearly as may be, untii as many acres shall hâve been selected and 
taken as the said company shall hâve received, for the construction of the 
portion of the said railroad now completed, which is estimated tobe 105 miles 
thereof, exteiiding uortherly and westerlyfrom Winona aforesaid; it being 
understood that the said parties of the flrst part shall receive as many acres as 
shall be received by the party of the second part for the construction of the 
said 105 miles, or so muoh thereof as is now constructetl, notwitJistanding that 
under the acts of congress the said lands are certitied only upon the comple- 
tion of sections of not less than 10 miles of railroad, but reserving, except- 
ing, and deducting from the said nuœber of acres ail lands neqessary for the 
track of said railroad, or the right of way, or dépôts or dépôt grounds, or other 
purposes incidehtal to the opération of said railroad. 

"And the said party of the second part agrées to acquire the title of said 
lands as fast as it may be permitted to do under said acts of congress, and to 
release and convey to the said parties of the flrst part, or .to such person or 
persoiis in such manner and from time to time as may be devlsed by said 
parties of the flrst part, or their counsel, on the request of the said parties of the 
flrst part, or a majority of them, and will do any and every other act and 
thing necessary arid proper to secure the said parties of the flrst part said 
lands, and every part and parcel .thereof, and th« proceeds thereof, if it shall 
be hereafter-determined that the same shall be sold by the said party of the 
second part for the beneflt of the said parties of the flrst part; and until the 
fiial arrangements shall be made in référence therato, the title 8hall be held 
by the said party of the second part ; and as some time is necessary to enable 
said parties of the flrst jpart to cortfer and agrée upon the détails in relation 
to the holding of thé title and the mode of disposing of said lands, this clause 
i? inserted to express the agreeraent of parties in relation theireto." 



IiATHÀM V. 03ABNST. 485 

There was for a time some unoertainty as to the quantîty of laucl 
to whicb the parties of the ârst part were eutitled under this agree- 
ment, but ail such uncertainty was removed by the decree of this 
court in the case of Ashbel H. Barney et al. v. The Winona d 8t. Peter 
R. Co., which is in évidence, and which shows the number of acres 
to be 514,266.35^. 

After the exécution of said contract, and before any conveyance 
under it had been executed by the railroad company, the above-named 
Charles F. Latham died seized of an undivided one;thirty-8eventh in- 
terest in said contract and in the aforesaid lands. The said Charles 
P. Latham died August 25, 1870, intestate, leaving no father, mother, 
children, or wife. His next of kin and heirs were nine brothers and 
sisters, and the children of a deceased sister; bat as one of the sis- 
ters had reeeived her share of his estate in advance, it ia conceded 
that the property of the estate vested in eight brothers and sisters, 
and the children of the one sister deceased; the said eight brothers 
and sisters, and the children aforesaid, being entitled respectively to an 
undivided one-ninth part thereof. The complainants are two of the 
brothers of said Charles P. Latham, deceased, and were each entitled 
at his death to one-ninth interest in his estate. No légal proceedings 
were ever institated for the settlement of the estate of said Charles 
P. Latham, and no administrator was ever appointed; but in accord- 
ance with his wish, expressed shortly before his death, and withthe 
consent of the heirs, for the purpose of saving the expense of admin- 
istratioh, the défendant Âshbel H. Barney took possession of the 
assets of the estate, and undertook to distribute them. The estate con- 
sisted of a xionsiderable amouut of property, mostly personal, in addi- 
tion to the interest in the land grant acquired under the aforesaid 
contract, in which latter the défendant Barney held an interest of his 
own as one of the parties to said contract. Some time after the death 
of said Latham, two of his sisters and their husbands verbally as- 
sented to a sale bj défendant Barney of the interest of the estate in 
the aforesaid lands for the sum of $10,000, he at the time advising 
them that it was worth no more. It does not appear that any of the 
other heirs were consulted. 

PriOr to the nirith day of September, 1871, the défendant Barney 
entered into an agreemeni to sell.the interest of the estate of said 
Charles P., Latham in the aforesaid lands for $10,000 to the persons 
who held the. remaining interest, viz., the eight persoûs who, with 
said 'Latham, had^ by the contracta afoi^esaid, porchaBed the same 
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from the railroad company, i;he said Bamey beîng one of tBem. On 
or about tke day last named the défendant Barney caused to be pre- 
pared a statement ot account between himself and the said estate, 
and a release to be signed by each of the heirs. A sufficient num- 
ber of copies of this statement were prepared to provide one copy for 
each beir and one for said Barney, and they were ail sent by express 
together to each heir to be signed, and, after signing, one executed 
cojDy was sent to each. Among the copies of this statement and re- 
lease was one which differed from the others in a partioular to be 
hereaftor stated. AU but that one were in the following form : 

" Wheieas, Charles F. Latham, late of Irvington, county of West Ohester 
and state of New York, died intestate, leaving a considérable estate, consist- 
ing of Personal property, to be distributed among his next of kin, he, said 
Latliara, haviiig survived his wife and parents, and leaving no children or 
représentative of a cbild; 

"And whereas, the next of kin of said Latham, entitled to participate in 
the distribution of said estate, for the purpose of saving the delay and expecse 
incidental to légal proceedings to effect such distribution, hâve agreed among 
themselves as to the division of said estate, and the amount going to and re- 
ceivrtble by each of the next of kin, whether in money, bonds, stock, or other 
property ; 

"And whereas, the persons entitled to participate in such distribution, and 
who hâve agreed upon the same, are the following, and their respective places 
of résidence; William H. Latham, a brother of deceased, Indianapolis, Indiana; 
Hejiry M. Latham, a brother, Thetford, Vermont; James K. S. Latham, a 
brother, San Francisco, California; Edward P. Latham, a brother, Waseca, 
Minnesota; Lucy H. Kelly, wife of Thomas M. Kelly, sister of deceased, Cleve- 
land, Ohio; Mary Baker, wife of John G. Baker, a sister, Orange, Kew Jersey; 
Julla A. Miirphy, wife of Gardner B. Mhrphy, a sister, Cleveland, Ohio; Sarah 
A. Stockwell, wife of Nathaniel H. Stock well, a sister. Orange, New Jersey; 
Aznba F. Barney, wife of Danford N. Barney, a sister, Irvington, New York; 
the three children of Arthur Latham, a deceased brother, to-wit, Arthur and 
Jeanette, of Thetford, Vermont, and Julia A., wife of Francis W. Corey, of 
Chicago, Illinois, and ail of whom are of f ull âge except Arthur, who is herein 
represent'ed by his mother, Lura A. Latham, who is guardian of his personal 
estate. 

"And whpreas, each of the abové-named parties — that is to say, the brothers 
and sistéra of the said Charles F. Latham — are entitled to one-tenth of said 
estate. and the children of Arthur are each entitled to one-third of a tentb 
thereof ; except, whereas, the said Charles F. Latham, in his life-time, advanced 
to the said Saràh A. Stockwell ail that part or portion of hîë estate to' which 
she would becorae entitled on his death, and such advancement was accepted 
and reeeived by her upon the understanding that she would make no claim 
whatever upon his ^tate on hi^,d,eath, but wpuld relewe to the, other parties 
entitled tliereto ail int'erést in said estate, to be divided among the others next 
of kin to said Latham. 
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"And whereas, ît îs nowthe intent to give fuU forcé and effect to such tin- 
derstanding : Xow, therefore, said Sarah A. Ftockwell, in considération of 
such advancement, doth hereby release ail claim on the estate of said Charles 
F. Latham. and agrées to distrbution of the same among tbe next of kin, 
exclusive «f lierself ; that is, to each brother and sister a ninth part thereof, 
iind to each of the cbJldren of Arthur Latham one-third ôf a ninth thereof. 

" Novv, tlierefore, in considération of the premises, and also in considération 
of the distribution made to each of us of that part or portion of the estate of 
the said Charles F, Latham to which we, and each of us, areentitled, asabove 
set forth and declared, the reoeipt whereof we, and each of us, do hereby 
aLknowledge, we, and each of us, bave released, remised, and forever dis- 
charged, and do hereby, each for himself, his heirs, his executors, adminis- 
trators, and assigns, remise, release, and forever discharge the others and 
each of them, their lieirs, executors, and administrators, from ail claims and 
demands for the amount se received by them, and each of tliem, in his or her 
distribiilive share of the estate of the said Charles F. Latham, and from ail 
debts, demaiids, and actions, and causes of action, growing out of or which 
may resuit from the aforesaid distribution. 

"And whereas, Ashbel H. Barney, of the city of New York, at the tirae or 
subséquent to the death of the said Charles F. Latham, had in his possession, 
or under his control, certain of the assets and property of the said Charles F. 
Latham. which lie has surrendered and delivered to the next of kin to the 
said Latham, and which property and assets entered into the aforesaid dis- 
tribution, and passed to the next of kin : 

"Now, this agreement furtlier witnesseth that the àaid parties hereto, in 
considération of the premises, and of the surrender and delivery to the sala 
next of kiu of the aforesaid property and assets, hâve, and each of them hath, 
released, remised, and discliarged, and they and each of them do for himself 
or for herself, their heirs, executors, and administrators, remise, release, and 
forever discharge tlie said Ashbel H. Barney, his heirs, executors, and admin- 
istrators, of and from ail claims, demands, actions, and causes of action on ac- 
cotiiit of t}ie said assets and property of the said Charles F. Latham, so in his 
possession or under his control. 

" In witness whereof the said parties hâve hereunto set their hands and seals 

tliis — day of , in the year onethousand andeight hundred and seveuty- 

one." 

[Signed by ail the heirs, including complainants,] 

Sealed and delivered in présence of 
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Schedule showing the estate of whioh the late Charles F» Latham 
rlied possessed, aad tbe distribution among the nexc ot km lu the 
^foregoing agreement mentioned. 

BSTATB. 

Cash bal. at W. F. & Co.'s, - 

Dec. 8. Div. on 300 sharea Adams Ex., 
Jan. 5. " 103 " Pawtucket Horse E. E., 

" 12. 22 W. & St. P. Coupons, - 

Feb. 6. 9Phil. &Erie, 

M'rcli 8. Div. on 800 shares Adama Ex., 

May 6. Division o£ moneys from W. & St. P. lands, 
May 6. . Semi-anmial payment on coutruct witli Cliic. & N 

E. Co., .... 

May 19. Div. on Oil Créek stock, - . - 

Junel7. Div. on 300 shares Adams Ex. stock, 

July27. Int. on W. & St. P. lands, 

July 27. 22 coupons W. & St. P. Ist mge., less tax, 

July 27. 14 coupons W. & St. P. 2d mge., less tax, 

July 27. 3 coupons La Crosse, T. & P., less tax, 

July 27. 5 coupons Des Moines, 

July 29. 9 coupons Phil. & Erie, free of tax, 

July 29. 10 coupons 0., 0. & A. E. E., less tax, - 

July 29. 200 shares U. S. Ex. stock at 54, • 

July 29. 100 shares U. S. Ex. Stock at 53|, 



Less coram. $37.50, stamps $1.62, 

July 81. 300 shares Adams Ex. stock at 81 1, 
Less comm. $37.50, stamps $2.46, 



Ang. 1. 9 Phil. & Erie bonds at 88, less comm., 

Aug. 11. Div. of moneys W. & St. P. land sales, 

Sep. 7. 370J sliares O., C. & A. stock at 48^, B. 30, 17,852 50 

Int. 30 days, .... 89 26 



. $ 19,835 70 


. 


600 00 


• • 


615 00 


. 


750 75 




815 00 


. 


600 00 


. 


150 36 


c. & N. W. 




. 


1,691 90 


. 


2,312 50 


. 


600 00 


. 


280 08 


. 


750 75 


. • 


. 477 75 


. 


146 25 


. 


197 50 


. 


315 00 


. 


326 70 


$10,800 00 




5,375 00 




$16,175 00 




39 12 






16.135 88 


24,487 50 


89 96 






24,447 54 
7,900 00 


. 


. 


318 48 



$17,941 76 
Less comm. and tax, • - - 47 60 



Sep. 7. 10,000 0., C. & A. bonds at 85}. - 8,550 00 

Less comm. $25, and stamps. 86, - - 25 86 



17,894 16 



Sep. 9. 6 Des Moines bonds, 
Wood mortgage, 
C. & N. AV. debt, 



Amount carried forward. 



8.524 14 
5,000 00 
1,500 OO 
6,772 04 


$118,357 48 



8187,962 48 


2,500 00 
2,500 00 
5,000 00 
2,500 00 
2,500 00 




957 00 

4.000 00 


19,957 00 
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Amount brought forward, -■ - - $118,357 48 

Sep. 9. Int. on W. & St. P. lands, estiraated, - - - 10,000 00 

22 W. & St. P. bonds, Ist mge., eatimated at 100, - 22,000 00 

14W. &St. P. lands, 2d,mg&, at94, - - 13,160 00 

3 La Crosse, T. & P. bonds, estimated.at 100, - 3,000 00 

7 West Side Elevated, 20, . . - - 700 00 

19 shares W., F. & Co., 6, at 21, - - - 270 00 
250share3U.8.Ex. Co., 51, .... 12,75000 

103 shaies Pawtucket Horse R. Co., 75, - - 7,725 00 



BEQUESTS. 

Home Missionary Society, . - . - 

Foreign Missionary Society, - - 

Thetford Mil. Academy, .... 

Jeanette Latham awarded - 

A. W. C. Latham, Thetford W, R. Junctioû, 

19 shares W. F. & Co., taken from Miss J. Latham at 

67, $1,273 ; less amt. rec'd for same, $316, 
Monument and légal expenses. 



$168,005 48 

'N'oTE. Besldes tbe property hereîh specifiéd, there is certain real estate in 
California, to-wit, a 50 "Vara lot, corner of Califomia and Octavia streets, and 
a twp-thirds interest in 20.06 acres in Alameda county. Sald property Charles 
F. Latham desired should be given to his brother J. K. S. Latham, and a deed 
of which wiÙ be forwarded for the heirs to sign. 

There were also debts to quite a large amount against Dr. William 
Latham, Gardner B. Milrphy, and Payson Latham, which Mr. Charles 
Latham wished to hâve canceled and not inoluded in any division of 
his estate with the légal heirs. 

The remaining statement was an exact duplicate of the above, ex- 
cept as to the item referring to the lands, whieh item was as folio ws : 
"Interest in W. & St. P. land sales, say $10,000." This latter is the 
one sent to and returned by oomplainant E. P. Latham. 

• The complainauts, alleging that the foregoing proceedings, atld the 
eseeution by them under the circumstanceë of the release above 
named, did not divest them of their interest in the landa ' aforesaid, 
bring this- suit for an accounting as to proceeds of sales heretofore 
mâdé, and for a conveyance to them of fhe uûdivided interest in the 
lands still unsold. The furthëf facts, in so far as it is deemed necea- 
sàry to ètate them, will be found in thé (^iniouï 
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Gordon E. Cole, for complainanta. 

Thomas Wilson, for défendants. 

MoCrary, C. J. We are clearly of the opinion that upon the facts 
above stated, withont more, it cannot be held that the complainants 
hâve divested themselves of the interest in the landa in controversy, 
which they acquired by inheritance from their brother, Charles F. 
Latham. It does not appear that either of the complainants were 
conaulted about the sale of their interest to the défendant Barney and 
his associâtes, much less that they ever authorized the sale by such 
writing as the law requires, and the question, therefore, is whether the 
instrument signed by them and set forth in the foregoing statement 
can be held to be a valid release or conveyance, or effectuai to estop 
complainants on the ground that it is a ratification or afiSrmance of 
the sale previously made by the said Barney, There can be no prê- 
teuse that there waa anything in the paper left with the complainant 
E. P. Latham that can be construed into an assent to or confirmation 
of such sale, for in that instrument there is no référence to any sale 
of the interest of the heirs in the lands, but only a charge for the 
interest of the heirs in the "Winona & St. Peter land sales." There 
is, of course, a wide différence between the interest of the heira in the 
land sales and their interest in the lands themselves. Let us assume, 
however, that both complainants are bound by ail the statements 
signed by them, and thus view the question from the stand-point of 
the défendants. It is more than doubtful whether the release and 
schedule signed by complainants, considered merely with référence to 
its terms, can be construed as a release of their interest in the real 
estate in question. They were dealing with the administrator of 
their relaiive's estate, and they must be presumed to hâve known that 
an administrator could deal only with the personal estate. This is 
not the less true because the défendant Barney was acting as such 
administrator without légal authority, He was at least bound by the 
rules which would apply to a lawful administrator. 

With this rule in mind let us look ai the instrument signed by 
complainants and now relied upon as a release of their interest in the 
lands in controversy. The very first recitation in this instrument is 
that "Charles F. Latham, late of the county of West Choster and 
state of New York, died intestate, leaving a considérable estate, con- 
sisting of personal property, to be distributed among his next of kin." 
In tne subséquent récitais the property to be distributed is referred 
to both as "said estate" and as "the estate of said Charles F. La- 
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tham," and the release proper from the heirs to défendant Barney is, 
as will be seen by référence to the instrument, simply a release of 
said Barney from responsibility for the assets and property in his 
possession or under his control, and which had been "surrendered 
and deiivered to the next of kin of said Latham." Surely there is 
nothing in the récital of this instrument that can be construed into a 
ratification or approval of any previous sale by the défendant Barney 
of the interest of the heirs of Latham in any real estate, and there 
is very much which would lead even the most oareful reader to con- 
clude that it was a release only as to the assets or porsonal property 
which Barney had possessed, controlled, and distributed. We should 
be very reluctant to hold that the insertion of one item in the sohed- 
nle which accompanies the release, by which défendant Barney charges 
himself with "Int. in W. & St. P. lands, estimated at $10,000," -wàs 
of itself sufficient to constitute the transaction a release by the heirs 
of ail their interests in the lands, even if the release had been exe- 
cuted to a Etranger with whom they were dealing at arms-length, 
and upon terms of equality. In this connection it is worthy of re- 
mark that another item in the same schedule is oouched in the very 
same terms, and yet contessedly refers to the proceeds of land sales, 
and not to a sale of land. We refer to item of date July 27th, 
which reads: "Int. in W. & St. P. lands, $280." If, however, we 
assume that there was enough on the face of the instrument to advise 
complainants that they were receiving and giving a receipt and re- 
lease for the proceeds of the sale by défendant Barney of ail their 
interest in the lands in question, we are still of the opinion that it 
did not bind complainants so far as the sale of the land is concerned, 
nor estop them from claiming their inteirest therein, for the reason 
that even the most formai conveyance executed by heirs of Charles 
F. Latham to défendant Barney, while the latter had possession of 
the estate and was acting as administrator, would, under the circum- 
stances, hâve been absolutely void. 

The case of Mkhotid v. Girod, decided by the suprême court of the 
United States in 1846, (4 How. 503,) is very instructive, and satis- 
factory authority upon this question. It is there held that a purchase 
by executoïs of property of the estate, even though made at open sale, 
and wliere they were empowered by the will to sell the estate for the 
benefit of heirs and legatees, a part of which heirs and legatees they 
themselves were, carried fraud upon the face of it, and was void. 
The rule is laid down without qualification that a person cannot 
legally purchase on his own account, or as an agent for others, that 
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wliich his duty or trust rèqiiires him to sell on account of another. 
He is not allowed to unité the two opposite characters of buyer and 
seller, and the sale then under considération was set aside, after a 
lapse of over 25 years^ notwithstanding the admitted fact that "the 
sale was a public auction, bona fide, and for a fair priée." "The 
inquiry," say the, court, "is not whether there was or was not fraud 
in fact. The piirehase is void, and will be set aside at the instance 
of the cestui que trmt and a resale ordered, on the ground that the 
temptatlon to abuse, and the danger of imposition, are inaccessible to 
the eye of the court." The court proceeds to discuss the question 
whether such sales are void, or only voidable, and , while admitting 
that cases may be found asserting that they are voidable only, the 
court déclares with emphasis that there should be no relaxation of 
the doctrine that an executor cannot become the purchaser of the 
property which he reprèsents, or any portion of it, evan for a fair 
priée, without fraud, and at a public sale; much less, of course, ean 
he purchase from the heirs at private sale, and without disclosing to 
the in any facts concerning the character or value of the property. 
Numerous other authorities to thesame effect might be cited, but a 
single décision by the suprême court of the United States, directly in 
point, is Sufficient. 

It follows that the exécution of the release above mentioned, from 
complainant to défendant Barney, considered in the light of a sale of 
their interest in the lands by Barney to himself and associâtes, or a& 
an agreement approving and ratifying such a sale previously made by 
him, was whoUy invalid. It cannot be doubted that if the défendant 
Barney was incapable of acquiring the interest of the complainants 
by direct purchase, he eould not aoquire it by transferring the prop- 
erty to himsèlf and others without the knowledge or consent of com- 
plainants, and afterwards obtaining from them a release from ail 
liability on account of the lands. If complainants sold their interest 
to Barney, it was by the exécution of the release. They were parties 
to no previous sale, and, so far as appears from the évidence, knew 
nothing of any such sale, except as advised by the face of the instru- 
ment itself . 

Further argument is not needed to show that the complainants are 
not estopped to claim their interest in the lands, unless it is by 
something that bas transpired since the exécution of the release; and 
this brings us to the considération of the défenses which hâve been 
pressed upon our considération by the learned counsel for the défend- 
ants. They are : (1) That complainants bave been guilty of lâches, 
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in that they did not, when advised of the fraud, at once rescind the 
contraôt, and tender baok the considération receivôd; (2) that the 
complainants hâve ratified and ôonfirmed the sale by accepting, after 
being fuUy advised, a balance of purohase money from défendant 
Barney. 

As to the défense of lâches and failure to rescind and retom con- 
sidération, it may be said in the first place that the transaction com- 
plained of, being, as we hâve seen, absolutely void, there ia nothing 
to rescind. The complainants hâve never parted with any interest in 
the land. The contract under which it is claimed that they bave done 
so, being contrary to sound morality and public policy, is in fact and 
in law no contract, and it is, to say the least, doubtful whether it is 
capable of confirmation or ratification, eveu by affirmative action. 
The only efïeet of a failure to rescind is to ratify and make valid that 
which is otherwise voidable. Equity regards a purchase by a trustée 
or execntor of the property or estate placed in bis hands to manage 
for others as immoral, and contrary to public policy ; and so the su- 
prême court déclares, in the case above cited, that the gênerai rule 
which prohibits such purchases "stands upon our great moral obliga- 
tion to refrain from placing ourselves in relations which ordinarily 
excite a conflict between self -interest and integi;ity." We ahould be 
very reluetant to hold that such a contract is ratified, confirmed, and 
made valid by the failure of the cestui que trust to rescind at once upon 
discovering the faots. It is not necessary to décide the question 
whether the heirs, in such a case as the présent, can, after being fully 
advised, by an affirmative act confirm such a sale, for no such ques- 
tion is befôre us. The voluminous correspondenoe which is in évi- 
dence shows that complainants distinctly disaffirmed the sale as soon 
as they were fully advised, and that the parties entered into uo nego- 
tiations respecting the repayment to défendant Barney of the sum 
distributed by him to the heira as prooeeds of the sale of the lands. 

Again, we are of the opinion that the doctrine we are considering 
bas no application to a purohase by a trustée from his cestui que trust, 
especially where there is an accounting to be had between them, and 
the trustée bas in his hands funda belonging to the cestui que trust. 
In such a case the latter may, at any time within the statute of lim- 
itations, bring a suit to set aside the sale, by ofEering to submit to an 
accounting, and to pay any balance which may be found due the trus- 
tée. We hâve seen no case, nor do we think one can be found, in 
which the rule with respect to rescission and the retum of the price 
bas been applied to such a sale as the one now under considération. 
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That ruie applies only to contracta entered into between parties who 
deal at arms-length. This is well illustrated in tlie case we hâve 
already cited, (Michoud v. Girod,) where the défense of lâches was re- 
lied upon and overruled. In that case the exécutera of Girod had 
purehased the property of theeatate at public sale in the year 1814, 
and in 1817 two of the complainants had executed formai releases to 
the exécutera for their share of the proceeda. It was not until about 
the year 1844 that suit was brought to set aside the sale to the ex- 
ecutors, and yet therewas no allégation of an ofifer to rescind the re- 
leases, and to return the money received prior to the bringing of the 
suit. It was held that the rights of the complainant were not affected 
by the releases, beoause they had been executed without "fuli kuowl- 
edge of ail the ciroumstancea connected with the disposai and man- 
agement of the estate;" but it was not suggested, either by the emi- 
nent counsel or by the court, that they were bound to rescind at once 
upon discovering the fraud. 

Where a trustée, in violation of its trust, purchases the estate of 
his cestui que trust, the right of the latter to relief does not dépend 
upon his having formally reseinded the sale. AU that is required 
is that he shall apply for relief within a reasonable time, and this, aa 
we hâve seen, may sometimes be a long term of years, and relief " will be 
granted upon the terms of the cestui que trast's repaying to the trustées 
the amount of the purchase money paid by him, together with interest, 
« * » -çyliile the trustée, or the porchaser with notice, will hâve to 
aecount to the ce&tui que trust for the rents and profits of the estate." 
Hill, Trust. 539. In other words, there is to be an accounting, and, 
in ail suoh cases, ail that is necessary ia that the party seeking the 
relief shall oSer to submit to an accounting, and to pay over any bal- 
ance in his hands. If this were not the rule, it might resuit that the 
cestui que trust would be required, as a condition précèdent to hia 
right to recover, to pay over to the trustée more than his due. 

The preaent case well illustrâtes this rule. Thèse complainants 
received two-ninths of $10,000 from défendant Barney, which the 
latter insisfcs was their share of the proceeda of the sale of their 
interest in the lands. The said Barney and hia associa^ies, having 
control of the complainant's interests in said lands, went ou and 
made numeroua sales. Before the complainants were fuUy advised 
of ail the facts, and of their rights, a large sum had doubtless been 
realized by défendant Barney from auch sales. Clearly, it cannot be 
maintained that complainants were bound to return the whole amount 
received. It doea not appear how much was due. The duty of 
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Uarney to pay over thé proceeds of sales was just as imperative as 
that of oomplainants to return the considération. AU that either 
party could demand was a settlement, — an accouating, — and the 
payment of any balance due. In view of thèse considérations, with- 
out adverting to othiers, we are constrained to hold that oomplainants 
are not barred by lâches, nor by their failure to formally rescind and 
tender back the considération. 

It is contended, in the next place, that oomplainants are estopped 
from denying the validity of the sale in question because they received 
a part of the considération after a knowledge of the fraud, and thereby 
confirmed the transaction. The gênerai rule, no doubt, is that the 
taking of any benefit under a oontraot, after knowledge of the alleged 
fraud, is a ratification of the contract. "We will not stop to consider 
whether this doctrine applies to a contract that is absolutely void as 
against good morals and public policy, for, even conceding that it 
does, we are clearly of the opinion that it bas no application to the 
facts of this case. It appears that the statement and schedule quoted 
in the foregoing statement were presented to oomplainants and the 
other heirs as a full and final settlement and distribution of ail per- 
sonal estate in the hands of défendant Barney. It appears upon its 
face to hâve been intended as a final distribution. There was, how- 
ever, one item credited to said Barney designated "monument and 
légal expenses, $4,000." This sum was left in the hands of the said 
Barney for the purposes named. Some time afterwards it was 
determined not to erect a monument, but to substitute a tombstone of 
eomparatively small cost. This, of course, left a balance in Mr. Bar- 
ney's hands and made a further distribution necessary. In the state- 
ments sent to oomplainants with a remittance of their respective 
shares of this balance, no mention is made of the land sales, or their 
proceeds. It seems to hâve been understood that it was a separate 
and distinct matter. 

A long correspondençe about the sale of the land and the dispo- 
sition to be made of the $10,000 distributed on that account, had 
preceded the disposition arising from the non-use of the monument 
fund, and was still pending. The matter of the alleged sale of the 
interest of the heirs in the land for $10,000 had been long discussed 
by itself as a separate and distinct matter, and the évidence very 
clearly shows that oomplainants did not understand that they were 
adjusting that matter by accepting the last balance sent them. On 
the contrary, it appears beyond a doubt that they understood exaotly 
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ihe contrary, for it is shown that when that balance was first sent to 
them it was accompanied by a formai release of défendant Barney 
from ail claim on aceount of the proceeds of the sale of the lands, 
and a confirmation of said sale, \rbich release and confirmation tbey 
both refused to sign. Tbey refused to reçoive the money tendered 
them on condition that tbey would sign tbis document, and gave as 
a reason tbeir unwillingness to confirm tbe alleged sale, and snbse- 
quently Mr. Barney sent them the money and accepted a simple re- 
ceipt for it. Hère is conclusive évidence that there was no intention 
to ratify the sale of tbe land by accepting this balance, and we ap- 
prebend that tbe rule of law relied upon by counsel for défendants 
rests upon tbe fact that the receipt of part of tbe considération for a 
contract with fuU knowledge that it is fraudulent, shows a purpose to 
accept the benefit of the contract, and is tberefore an affirmance of 
it. In tbe présent case, tbe évidence does not show that complain- 
ants actually received a part of the $10,000 after tbey were advised 
of ail tbe facts. It only shows that tbey settled with Barney for the 
balance left in bis hands for "monument fund and légal' expenses," 
and not used for tbose purposes, and that the settlement was made 
wben a separate negotiation was in progress with respect to tbe land 
matter, and it shows that complainants regarded the two as separate 
and distinct. 

We hold, tberefore, that complainants are not estopped to assert 
the invalidity of tbe sale in question upon tbe ground that tbey rati- 
fied and conôrmed it by accepting a benefit from it after being ad- 
vised of ail the facts. 

It was suggested in the argument that some of tbe défendants are 
hona fide purehasers of interests in the lands without notice of com- 
plainants' rights. This point is not well taken. Tbe légal title is in 
the railroad company, and the équitable title only in the purehasers 
under the contract of sale. Tbe protection extended by a court of 
equity to a hona fide purchaser belongs only to tbe purchaser of the 
légal title without notice of an outstanding equity. He wbo pur- 
cbases no légal title is not protected, even thougb without actual 
notice. Butler v. Douglass, 1 McCrary, 630; [S. G. 6 Fed. Rep. 228 ;] 
Story, Eq. Jur. § 1502; Vattier v. Hinde, 7 Pet. 252, — 

We are not advised that any of tbe défendants claim to bave pur- 
chased from tbe railroad company without notice of the contract, or 
of the rights of the purehasers under it. If any sueh claim is made 
it can be considered hereafter. 
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Our conclusion is that thé attempted purchase of the interests of 
the complainantB' in the lands in question by the défendant Barney 
for bimself and his associâtes was and is void, and that the complain- 
ants are entitled to a decree so deolaring, and to an accounting. 

The case will be i;eferred to a master to take further proof and 
report to the court as foUows : 

(1) The number of acres of lând sold or disposed of out of the 
lands described in the biii since. September 9, 1871, the dates of 
sales, the priées at whioh sold, and the sum total realized therefor. 

(2) 'So this sum total the master will add interest on the several 
sums at 7 per cent, per annom from the date when reoeived, and from 
tbe total thus obtained will deduct the sums received by complain- 
ants respectively from def aidant Barney; also aU necessary and rea- 
sonaWe expenditures by the défendant, or any of them, in making 
such sales, and for the paymeut of taxes, with like interest ou each 
of said suflis. 

(3) And he will find and report what sum, if any, is due the com- 
plainants as their share of the proceeds of such sales. 

(4) Said master will also find and report what number of acres of 
said land remains unsold, and a description thereolt 

Nelson, D. 3., concurs. 
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{Uireuit Court, D. Oregon. December 16, 1882.) 

AFFIDAVrr USBD nNDKR TlMBEH-OOIiTUEB ACT. 

By virtue of section 5 of the crimes act of March 3, 1857, (H St. 250,) and sec- 
tion 6 of the timber-culture act of June 14, 1878, (20 St. 130,) an affldavit talien 
bef ore a county clerk of this gtate may be used belore the register and receiver 
in any proceeding or question arising under said last-named act in which aa 
aiHdavit is allowed or authorized by any la w of the United States or régulation 
of the land departmcnt thereof ; and tî such affldavit is willfnlly and knowingly 
or corruptly false in any material malter, an indictment for perjury may be 
maintaiued thereon in the proper United States court. 
Perjdbt.. 

Bwearing to a false statement is not peijiiiy uniess the matter '.s malerial to 
the issue, question, or purpose about or for which the statement is made, or 
uniess it is intended and calculated to give probability to a material statement 
or oredibility to the affiant. • 
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3. TjMBER-CCLTirKB ACT— CoMPLlANCE WITH. 

A person eatering a quarter section of public land under the timber-culturo 
act must break not leas thau flve acres thereof within a year after his applica- 
tion therefor, and cultivate the same in some annual crop the next year, or it 
will be deemed abandoned ; and planting the ûre acres in timber or cuttings 
is not such cultivation. 

ludietment for Perjury. 

James F, Watson, for the United States. 

G. W. Walker and Cyriis Dolph, for the défendant. 

Deady, D. J. By the act of March 13, 1874, (18 St. 21,) "to encour- 
age the growth of timber on the western prairies" — commonly called 
"the timber-culture act" — it isprovided that any head of a family or per- 
son of the âge of 21 years, etc., "who shall plant, protect, and keep in a 
healthy growing condition, for eight years, 40 acres of timber, the 
trees thereon not being more than 12 feet apart each way, on any 
quarter section of the public land, " or in like proportion on any less 
légal subdivision thereof, shall be entitled to a patent therefor at the 
expiration of eight years, and on making proof of the facts. A party 
applying for the benefit of the act must make affidavit that the "entry 
is made for the cultivation of timber," and on filing the same mth 
the registerand reeeiver, and on payment of f 10, he shall be permit- 
ted to enter the quantity of land specified. A party entering a quar- 
ter section under the act must also "break 10 acres" thereof the first 
year, 10 the second, and 20 the third year after the date of such 
entry, and "plant 10 acres of timber the second year," 10 the third 
year, and 20 the fourth year after such entry; and in a like proportion 
for any less subdivision. If at any time after the application, and prior 
to the issuing of the patent for the land, the claimant shall abandon 
it, or fail to comply with any of the requirements of the act, the same 
"shall be subject to entry under the homestead laws, or by some other 
person under the provisions of this act;" the party making claim to 
said land, either "as a homestead settler or under this act," shall at 
the time of filing his application give such notice to the "original 
claimant" as may be prescribed by the land-office; "and the rights 
of the parties shall be determined as in other contested cases." 

By the act of June 14, 1878, (20 St. 113,) this act was amended 
so as to require the party to plant and keep only one-fourth the 
number of acres in timber, and "to break or plow five acres" of 
a quarter section "the first year, five acres the second year, and to 
cultivate to crop or otherwise the five acres broken or plowed the 
first year;" the third year to cultivate in like manner "the five acres 
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broken the second year, and to plant in timber, seeds, or cuttings the 
five acres first broken or plowed, and to cultivate and put in crop or 
btherwise the remaining five acres, and the fourth year to plant in 
timber, seeds, or cuttings the remaining five acres;" and in like pro- 
portion for any less subdivision. Parties who had made entries under 
the act of 1874 are allowed by the act of 1878 to complète the same 
by complying with the provisions of the latter act. 

On March 4, 1882, the défendant was accused by the grand jury of 
the crime of perjury in making an affidavit to institute a contest con- 
ceming a tract of land claimed under thèse acts. The défendant 
demurs to the indietment, for that the facts stated tberein do not 
constitute a crime. 

From the indietment it appears that on January 7, 1878, one 
Eeuben Kinney entered, at the office of the La Grande land-district, 
upon application No. 77, the N. W. J of section 28, in township 5 
N., of range 34 E., of the Wallamet meridian, situate in Umatilla 
county, Oregon, under the timber-culture act of March 13, 1874, 
supra; that on January 31, 1881, the défendant made an application 
to the register and receiver to enter said quarter section under the 
timber-culture act as having been abandoned by the original claimant, 
and for the purpose of proouiring a contest between.himself and Kin- 
ney concerniog the right of the latter to the promises ; at the spme 
time fi' ed an affidavit, subscribed and sworn to by himself on Janu- 
ary 28, 1881, before the county olerk of said county, in which it was 
stated that Kinney had not complied witb the act under which he had 
entered the land in thèse among otber particulars : 

"(1) T^aat said Reuben Kinney d'd not, at any time within one year from 
the date of his said eatry No. 77, break or plow five acres, or one-siyteenth, of 
the land covered by said claim, and did not in fact do any plowing upon said 
claim during the flrst year, after filing said claim; (2) that said Reuben Kin- 
ney did not, at any time during the second year, or at any time prior thereto, 
cultivate, by raising a crop or otherwise, five acres, or one-sixteenth, or any 
other portion of the land included in said claim No. 77." 

Upon which perjury is assigned as folio ws : 

" That the said afladavlt is wilif ully false, and not according to the truth, in 
this : (1) The said affidavit states that the said Kinney ' did not in fact do any 
plowing on said claim during the flrst year after filing said claim, (meaning 
application 77, aforesaid,) whereas, in truth and in fact, and the défendant 
well knew it so to be, the said Eanney did some piowing on said land during 
the spring .of 1878.' (2) The said affidavit statea that said Kinney ' did not, 
at any time during the second year, or at any time prior thereto, cultivate, 
v.l4,no.8— 29 
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by raising a crop or otherwise, flve acres, or one-sixteenth, or any other por- 
tion ot tt0 lanfl included iti said claim Kc?. 77,' whereas, in truth and in fact, 
andjthe défendant well knew the fact s» to be, the said Kinney did, during 
said second year, cultivate the said tract of land, and did, in the month of 
Jahuary, 1879, plow 10 acres of said land, and, in December of said year, did 
hairrow and -^nss-harrôw said 10 acres, and mark the samein squares four feet 
apàfrt eaeh Way, anddididuringsaid December, plant seven acres of said ten 
acres to cuttings, placing one slip or cutting at the corner of each of said 
squares." . , 

On the argument of the demurrer the foUowing points were made : 
(1) That the couoty clerk was not authorized or empowered to ad- 
tnitiister the oath in q^iôstion; (2) that the first assignaient of per- 
jury is upon an immaterial statement in the aflSdavit, and the second 
One does not show thè falsity of the statement upon whioh it is made, 
and therefore no crime ischarged in the indictment. 
• It was also assumed that the indictment was found under section 
5392 of the Eévised Statutes, which substantially provides that a per- 
son who takes ari oath before a compétent oflScer, in any case in which 
a iaw of the United States authorizes an oath to be administered, 
ih&t he will testify truly, and then "wiLfully and contrary thereto 
States any material matter which he does not believe to be true, " is 
gnilty of perjury. Doubtless this section is comprehensive enough 
to include this case, if the clerk of the state courtwas authorized by any 
Iaw of thô United States or régulation of the land-offioe to administer 
the oa^h. (7, S. v, Bailey, 9 Pet. 238. The fact of ite being taken 
before a state officer authorized " to administer oaths generally," (Or. 
Code of Civil Proc. § 856,) and that it was actually used in a case in 
which the Iaw of the United Sta«es authorizes an oath to be used, 
may of itself be sufficient to bring the case within the section. U. S. 
V. Bailey, supra. Nor does it expresriy appear that a person attempt- 
ing to claim an abandoned timber-culture entry is a'ithorized or 
required to file wiih his application therefor a statement of the facts 
constituting such abandonment, or, if so, to make oath thereto. But 
it is understood to be the praotioe in the land department that when 
one person desires to enter land under the homestead orpre-emption 
acts already covered by the entry of another, which he deems invaKd 
or abandoned, that the former makes and files with the register and 
receiver a verified statement of the facta constituting such invalidity 
or abandonment, upon which such officers, if they deem the matter 
sufScient, "institute," as it is ealled, a contest between the parties, 
in which évidence is taken pro and con, and a décision made for or 
against the entry. 
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In 4 Copp, Land-Owner, 21, there are two décisions by the secre- > 
tary of the interior under the timber-culture act (March 19 and April 
2, 1877) in whieh the statement by the contestant concerning the 
entry of the other is denominated an "affidavit of contest," and rec- 
ognized as a lawful and authorized part of the proceedings. 

The act (section 6) authorizes the commissioner of the gênerai 
land-office to make rules and régulations for oarrying it into éffect, 
and pro /ides that contesta under it shall be determined as in other 
cases. But the act (section 6) expressly provides that section 5 of 
the crimes act of March 3, 1857, (11 St. 250,) "shall extend to âll 
oaths, afiSrmations, and affidavits required or authorized "thereby. The 
effect of this provision is to make said section 5 a part of the timber- 
culture act, and to provide that an indictment for perjury committed 
in taking an oath authorized by it must be found and is triable under 
said section, rather than section 5392 of the Revised Statutes. This 
section provides — 

" That in ail cases where an oath, affirmation, or affidavit * * • shall be 
made or taken before any person authorized by the laws of any state or terri- 
tory of the United States to administer oaths or affirmations, or take affidavits, 
and such oaths, affirmations, or affidavits are * * * used or filed in any 
of the said local land-offices [of the United States] or in the gênerai land-office, 
as well in cases arising under any or either of the orders, régulations, or in- 
structions concerning any of the public lands of the United States, issued by 
the commissioner of the gênerai land-office or other proper offlcer of the gov- 
ernment of the United States, as under the laws of the United States, in any- 
wise relating to or affecting any right, claim, or title, or any contest therefor, 
to any public lands of the United States, and any person or persons shall, tak- 
ing such oath, affirmation, or affidavit, knowingly, willfuUy, or corruptly 
swear or affirm falsely, the same shall be deemed and taken to be perjury, and 
the person or persons guilty thereof shall, upon conviction, be liable to the 
punishment prescribed for that offense by the laws of the United States." 

The county clerk is an officer authorized to administer oaths by the 
laws of this state, and the oath in question was filed and used in a 
local land-office of the United States in relation to a claim to a por- 
tion of the public lands, and to affect a contest for the same. As- 
suming, then, as I do, that this affidavit, made and used as it was, is 
an act or proceeding authorized or recoguized by the régulations of the 
land department as a means of instituting a formai inquiry into the 
validity or abandonment of a prior entry of a tract of the public land 
or a contest between adverse claimants to the same, this oath is within 
the purview of section 5 of the act of 1857, and perjury may be as- 
signed on it with the same effect as if it had been taken before an 
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officer expressly authorized by a law of the United States to admîn- 
ister it. 

The materiality of the matter upon which the first assignment is 
made, and the sufficiency of the seeond one, remain to be considered. 

The matter must be alleged to be material, or it must appear to be 
so upon the facts stated. Where the facts are disputed, the question 
should be left to the jury, with proper instructions from the court. 
But when the facts are admitted the question of mpterialityis one for 
the court. 1 Whart. Crim. Law, § 1284; State v. Bailey, 3é Mo. 350. 

In this case the "affidavit" is alleged to hâve been material upon 
the application of the défendant to hâve a contest instituted to try 
the question whether Kinney had not forfeited his right to the land 
entered by him under the timber-culture act, by a failure to comply 
with the same in the particulars therein mentioned. But it is not 
alleged that any particular statement in the affidavit upon which per- 
jury is assigned was so material, but only the affidavit as a whole. 
The materiality of this statement must be determined, then, by its 
relevancy to the inquiry or issue suggested or made by the affidavit. 

The timber-culture act requires the party making an entry of a 
quarter section under it to break and plow five acres tbereof the first 
year. If he breaks any appreciably less quantity, — as only four and 
four-fifths acres, — it is not sufflcient. He has failed to comply with 
the act, and the land is open to entry by another, During the sec- 
ond year he must break and plow another five acres, and cultivate to 
crop or otherwise the five acres broken the first year; and to "culti- 
vate to crop or otherwise" is not "to plant in timber, seeds, or cut- 
tings," but to sow or plant in wheat, corn, clover, potàtoes, oir other 
annual crop which may be cultivated and harvested or gathered dur- 
ing the year. The word "otherwise," so far as it has any significa- 
tion, must be construed in connection with the preceding words, "to 
cultivate, " 80 as to limit its application to some act or process which 
involves, primarily, the improvement or amélioration of the soil. 
And it is very plain that it does not include the planting or care of 
timber trees, which is placed by the act in contradistinction to the 
cultivation of the soil, the latter being intended, apparently, as a 
préparation for the former. 

The question concerning which this affidavit was filed and used, 
so far as this assignment of perjury is concerned, is this : Had Kin- 
ney complied with the act, during the first year af ter making his entry, 
by breaking five acres of the land during that period? The affidavit 
states that Kinney did not plow five acres the first year, and adds 
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that, in fact, he did not plow any portion thereof during said period. 
Tbe inàictment allèges that the latter statement is false, because 
Kinney did do "some" plowing during the first year, and thereby 
impliedly admits that he did not plow five acres in that time. 

Oî course, the statement that Kinney plowed no portion of the land 
during the first year, taken unqudlifiedly, was material tothe inquiry, 
because it is at least équivalent to saying that he did not plow five 
acres. But it is negatived and falsified by the indictment iu a nar- 
rower sensé, as that he did not plow "some" portion of the land, 
which may be not more than a single furrow. But the inquiry or is- 
sue was not whether Kinney had plowed "some" of the land during 
the first year, but whether he had plowed as much as five acres of it. 
The plowing of any less quantity was altogether immaterial, and the 
statement, takeii in the sensé that he did not plow "some" portion of 
the premises, was irrelevant and superfluous. 

A conviction cannot be had upon an assignment of perjtify nnless 
it be on a matter material to the issue. For instance, if the question 
is whether certain goods bave been paid for or not, and a witness tes- 
tifies that they bave, and on a partieular day, and in fact the gooda 
were paid for, but on another day, this is not perjury, because the 
day was not material, but only the payment. But when tbe super- 
fluous or collatéral matter is ealculated and intended to prop and bol- 
ster the testimony of the witness on some material point, as by cloth-> 
ing it with circumstances which add to its probability or strengthen 
the credibility of the witness, the case is otherwise. But when the 
alleged false oath only goes to a fact,' the existence or non-existence 
of which cannot affect the question in dispute, then it is not perjury. 
The administration of the law is not impeded or affected by it. 1 
Whart. Crim. Law, §§ 1276, 12t7.; Platk v. Braunsdwf, 40 Wis. 111; 
Stafe V. Bailey, Se Mo. 350; Pollard y. People, 69 IU. 15Z; State v. 
Aikens, 32 lowa, 403. 

As the matter on which the first assignment is made, and the sensé 
in which it is negatived, was not directly material to the inquiry in 
which the affidavit was used, nor in any way ealculated to strengthen 
or make more probable the material statement therein that the full 
five acres had not been plowed, it mnst be held immaterial, and the 
indictment so far bad. 

As to the second assignment, it is insufficient because it does not 
appear therefrom that any statement of the affidavit is false. The 
défendant swore that Kinney did not, during the second year, culti- 
vate, by raising a crop or otherwise, five acres of the land, nor any 
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other portion of it. The laat part of this statement is immaterial, 
aa nothing less than the cultivation of the full ûve acres is a com- 
pliance with the act. 

But the indictment does not show the f alsity of any part of the state- 
ment. True, it allèges generally.that the statement is false, hut pro- 
ceeds to state wherein and why, and in so doing impliedly admits its 
truth. The statement is false, says the indictment, hecause Kinney 
plowed and harrowed ten acres of the land during the second year, 
and near the close pf it planted seven of such acres in "cuttings" four 
feet apart eaeh way. But this is not the cultivation of the five acres 
to a crop, as required by the act, and therefore thèse facts do not 
négative or contradict the affidavit. 

From this it only appears that Kinney broke ground and planted 
"cuttings" during the second year, and not that he cultivated five 
acres of the land as he was bound to do. 

The démarrer is sustained, 



MoEGAN and others v. Bass and others. 

{Circuit Court, 1). Indiana. August 9, 1882.) 

1. hUSTD INCLUDED in a UAKAL — TiTLB. 

The owners of a canal hâve a right of landing and of using the bank of the 
canal in a manner consistent with the rights of navigation ; but if the canal is 
to be fllled up, and not used for the purposes of navigation, the title of pur- 
chasers of such canal and its appurtenances would not extend beyond what 
œight be regarded as the highest water line. 

2. Samb— TiTLB op Abutting Land-Ownbhs. 

The title of owners of land abutting on a canal extendg to the line of such 
canal, snbject to the use of the bank of such canal by the canal owners for pur- 
poses of commerce and navigation. 

At Law. 

Mr. Ellison and Mr. Ninde, for plaîntiffs. 

Mr. Taylor and Mr. Bell, for défendants. 

Drtjmmond, C. J. The jury found a verdict for the plaîntiffs in 
this case, uhder the instructions of the court, and the défendants 
hâve made a motion for a new trial. It was an action of ejectment 
brought for a strip of land about 17 feet wide, more or less, lying on 
the canal basin, and claimed to be the northern part of lots 562 and 
568 of Hanna's addition to Fort Wayne. Lots 662 and 663 were 
each 60 feet wide, and bounded on the east by Harrison street, on 
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the south by Pearl street, and on the north by the canal, or capal 
land. On the plat which Hanna made, and tvhich was recorded, the 
depth of thèse lots north and south was marked as 163 feet, but the 
Unes of the lots extended to the canal baain, and, as the court thought, 
and 80 instructed the jury, they -^ere intendcd by Hanna to extendto 
the canal, and thèreforethe northern boundary of thèse lots was on 
the line of the canal, whether it was more or less than 163 feet north 
of Pearl street. The court did not instruct the jury that this north 
line was necessarily the water line of the basin, but laid down some 
rules to govem the jury as to the quantity of land that was covered by 
the canal, stating that it included the bottom, sides, and the tow- 
path, and any' portion of the adjoining banks that were appropriated 
by the canal comnaissioners and used for the purposes of the canal, 
stating at the same time that as the canal was intended as a means 
of communication by water, it must be assumed that certain portions 
of its banks were to be used for the purposes of commerce, and for 
receiving and delivering freight along the line of the canal; and the 
court also stated that there was nothing in the évidence to indicate 
how far from the water line on the banks of the canal the right of 
the comthissioners or owners of the canal extended, and that in those 
cases where no portion of the banks of the canal had been appropri- 
ated for the uses of the canal, it rûust be assumed that the owners of 
adjoining lots abutting on the canal would own their propertj to the 
canal, subject, of course, to the uses of the canal, as horetofore stated. 
I can bave no doubtthat thèse instructions thus given by the court 
were substantiaUy correct, and that they laid down the true rules upon 
the subject. The canal having ceased to beused for the purposes for 
which it was originally designed, it having been sold under the de- 
cree of this court under which Jivorce the plaintifs claim, we had to 
détermine the rights of the parties under the eirciimstances as they 
actually existed, and as shown by the évidence. It did not appear 
that along the north line of Iota 562 and 663, and bordering on the 
canal, there had ever been any par*-icular space appropriated by the 
canal commissioners, or by the state when it was the owner of the 
canal, for the uses of the canal. On the contrary, it appeared that 
the parties through whom the plaintiffs claim had to some extent — 
how far it was left to the jury to détermine — exercised exclusive con- 
trol and ownership over the land in controversy, and therefore there 
was no question growing out of any appropriation of the land by 
the canal commissioners, or tho state, independent of what might be 
considéred indispensable on the bank of the canal. 
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It is objeoted by tbe défendants that a deed which was made by tbe 
sheriff, conveying the north 25 feet of lots 562 and 563 of Hanna's 
addition, constitutes a breakage in the chain of title of the plaintiffs, 
and defeats the claim made by them of a possession of 20 years 
under their title. 

The ground taken by the court in its instructions to the jury was 
that this deed conveyed the land in controversy, because the north 
25 feet of thèse two lots would necessarily include ail the land upon 
them up to the iimits of the canal, and that proceeded upon the 
basis that Hanna's plat, as recorded, clearly showed that tho Unes 
running north and south did extend to the canal, and therefore the 
figures marked upon the lines as 163 feet were not conclusive as to 
the length of those lines. It would hâve been the same, precisely, as 
thoug'i there had been a conveyance made of the whola of the lots. 
The northern boundary would then hâve been on the line of the canal, 
whether land or water. 

It is claimed there has been sonie évidence recently discovered 
which would hâve a bearing on the case, and which is adduced as an 
additional reason for the granting of a new trial, and that is a con- 
tract made between the state and one Charles Bellair, of the tenth of 
November, 1837, under which a portion of the Wabash & Erie canal 
was to be constructed. It is not claimed that this contraot covered 
any portion of the ground or the lines in controversy in this case, but 
it is said that tbis was similar to other contraots that were made in 
relation to the construction of the canal. This is simply the state- 
ment of counsel, and there seems to be no independent proof of the 
fact. It is therefore not necessary to consider what would be the 
elïect of such a contract if applied to the land which is the subjeot 
of controversy in this case. 

The difficulty on the part of the défendants as the purchasers of the 
canal under tbe decree of th:s court consists in this : that there is no 
satisfactory évidence indicating how far their ownership would ex- 
tend on the bank beyond the water line. The real oontest in this case 
between the parties is, who sball own the dry land south of the water 
line, and up to ths Une running east and west, which is 168 feet 
north of Pearl street ? Tho jury hâve found that there never has 
been any appropriation of this land by the proprietors of the canal. 
They hâve found for the plaintiffs generally, but it is not to be under- 
etood by this that, if the canal is to remain a water-course. and tobo 
used for the purposes of commerce or navigation, that those who own 
it are to be deprived of ail ihose rights which are applicable to such a 
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use of the canal, They would hâve the right, consequently, of landing, 
and of using the bank of the canal in a manaer consistent with the 
rights of navigation ; but it would also follow that if the canal is to be 
filled up and not used for the purposes of navigation, and the bed of 
the canal is to become dry land, then the rights of the défendants as 
purchasers of the canal, and its appurtenances, wonld not extend 
south of vvhat might be regarded as the highest water Une. In other 
words, because they were owners of the canal, and it had ceased to 
be such, they could not be permitted to extend their rights over the 
adjoining banks, and include the land of owners abutting upon the 
canal. 
The motion for a new trial will, therefore, be overruled. 



Stephenson V. Brooklyn Cross- Town R. Co.* 
(Circuit Court, E. D. Nèa York. July 25, 1881.) ■ 

l. Patents for Inventions— Impkovbment in Stkset-Cahs — Want of Nov- 
Ef.iY— Patent No. 142,810. 

Where a patent was claimed for an invention for an Improvement in street- 
cars, the device being one for opeuiag andclosing a door, and it was shown, as 
a défense to an action for an infringement, tliat some years prior to the time 
when it was said to bave been in vent ed another person made a machine in- 
tended for the purpose of opening and closing a door, similar in ail its essen- 
tial features to that upon which the patent wits claimed, and used it during two 
weeks to open and close a door, and numerous persons saw the machine in 
opération, though the device was not applicd to the door of a car, the défense 
of want of novelty must be hM to hâve been made out, and patent No. 142,- 
810 is void. 

i. Samb— Patent No. 16],5C8. 

In a suit for alleged infringement of a patent for a device for signaling 
drivers on street-cars, consisting of two bell-cords with puU'Straps passing 
along the lower margin of the root on opposite sides of the car, and Connecting 
dlrectly with a bell or gong attached to the outside of the driver's end of the 
car, lield, that there was no novelty in the use of cord or pull-straps, nor in the 
length of the pull-straps; nor was any new and différent resuit attained by the 
change of the location of the cord, etc., from the top of the car to the lower 
margin of the roof, nor in duplicating the cord, etc. ; nor was there a patent- 
able combination of the cord and pull-straps with the car, or the sides of the 
car, eflected by placing the cord, etc., along the side of the car. Hdd, also, 
that the addition of pendants to the cord, and drawing the cord taut, was not 
sufficient to support the patent, sinoe attaching pendants to a cord is not a new 
idea, nor was it shown that a taut cord was a necessàry feature. Patent No- 
161,668 is void. 

•Reported by R. D. & Wyllys Benedtct 
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3. Same— Patent No. 167,585. ,. 

A device consisting of a mîrror s6 arranged in connection wîth the front 
hood of a car aa to enable the driver tb see into tlie car witliout turning 
round, is notan accomplislimentof iane;wefEect by apeculiarand nov«lmetliod 
of using a mirror, and patent No. 167,585 ia void. 

George Gïfford, for complainant. 

Francis Rawle, for respondent. 

Benedict, D. J. This action is founded upon three several pat- 
ents for imprôvements in street-cars, issued to or owned by the plain- 
tiff, John Stephenson. The nominal défendant is the Brooklyn Cross- 
' Town Eailroad Company, but the ïeal défendant is stated to be the 
firm of J. G. Brill & Go., of Philadelphia, the builders of the cars 
which are alleged to infringe upon the patents sned on. Thèse pat- 
ents will be considered in the order in which they are set forth in the 
bill. The first patent set forth in the bill, No. 142,810, is for an 
invention made by John A. O'Haire. It was issued September 16, 
1873, and afterwards assigned to the plaintiff. The invention secured 
by this patent is stated in the spécification to consist in — 

"A rod passing (rom the front to the rear of the car through a hoUow bar, 
from wliich the hand-atraps are suspended, and which has a crank or lever 
secured to each end. The front lever is in easy reach of the driver, while the 
rear one carries a roller which works up and down in a rectangular frame 
secured to the rear edge of the door, and through which the door is moved 
back and forth." 

The claim is for the rod, the crank or lever, and guiding frame 
BeciireJ to the door, and combined'with an operating lever for the 
driver, substantially as shown and described. In regard to this pat- 
ent the question has been raised whether it is not by its terms limited 
to a device where the rook shaft is placed within a hoUow bar. If 
the patent be so limited, it is conceded that no infringement of it 
bas been proyed. 

Upon this question, although there is something to be said in favor 
of the construction contended fc>r by the défendant, I incline to agrée 
with the plaintiff that the location of the rock shaft within a hollow 
bar is not an essential feature of the invention described in the pat- 
ent. I shall therefore, on this occasion, consider the patent as not 
requiring the rock shaft to turn within a hollow bar. So understood, 
the patent is for a devîce for opening and closing a door, consisting 
of a rock shaft, a lever attaohed to one end of the shaft, and also 
secured to the door by a guiding frame, so arranged that a person 
by means of a lever attached to the other end of the shaft, can open 
and close the door. To this patent, so understood, several défenses 
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are interposed, only one of whioh I find it necessary to paBS tfpon. 
That défense is want of novelty. The testimony shows that in 1869, 
Bome years prior to the time when O'Hairè is said to hâve invented 
his machine, one Samuel H. Little, upoh the suggestion of his éon- 
in-law, who was superintending a street railroad in St. Louis, made a 
machine intended for the purpose of opening and closing a car door, 
which machine is conceded to hâve been similar to that described in 
O'Haire's patent in ail its essential features. 

The existence of Little's machine is fullyproved, and not seriously 
disputed by the plâintiff ; but the plaintiff says ail that Little did was 
to make a model for the purpose of experiment, and then abandoned 
his idea. In support of this position, relianceis placed upon the con- 
ceded facts that Little, although he had opportunity, never applied 
his device to a car ; that two weeks after constructing his machine he 
removed the rock shaft and substituted an endless cord for the pur- 
pose of opetiing and closing the door, and thereafter sent the doôr 
with an endless cord, and without à rock shaft, to Washington, and 
there obtained a patent for his machine in that form. The défend- 
ant, on the other hand, relies upon the fact proved that Little did 
open and close a door by means of his machine ; that he applied it to 
a door nearly six feet high, and used it during two weeka to open and 
close such a door, and thereby demonstrated the capacity of his de- 
vice to open and close the doors of the ordinary street-ear; that 
numerous persons saw the machine in ' opération, and that within 
three and a half years Little made a reproduction of his device, show- 
ing that he did not abandon thé idea, although he never sought to 
secure an exclusive right thereto by means of a patent. 

In regard to thèse facts I reniàrk that the fact that Little never 
applied his deviée to the door ôt a car does not prove that his inven- 
tion was never complétée.- What Little ûndertook to do was to 
invent a machine intended to open and close a door, and to show 
that his invention was capable of being used to open and close the 
door of a street car. He did invent a machine, the object of which 
was to open and close a door, and by applying it to the door to 
which it was applied he did demonstrate that it was capable of open- 
ing and closing the door of a street-car. The fàct that he did not 
patent this machine, and shortly after did patent another device 
intended to acoompUsh the same purpose,' while it goes to show that, 
in his opinion, the latter was the better machine, does not prove that 
the former invention was incomplète. Little had the right to aban- 
don his first ihaehine to the pablic, and he did so; but euch abandon* 
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ment by no means compels the conclusion that his first invention was 
ne ver completed. 

Indeed, it seems impossible for the plaie tifif to contend Ihat Little's 
first machine did not display a completed invention, for the machine 
was in ail respects similar to the machine described in the O'Haire 
patent, which the plaintiff is claiming in this suit, to hâve been a 
completed invention by O'Haire. And it is impossible to hold that 
Little allowed his invention to rest in experiment only, for the proof 
is clear that he applied it to a door, and that by such application he 
showed its capacity to- open and close the door of a car. Moreover, 
there is no évidence to show that Little found any ditficulty in the 
opération of the machine referred to, or ever contemplated any 
changes in it. On the contrary, the models he subsequently made 

-.reproduceid the former machine without change, except as to size. 
The controlling law in a case like this is to be lound in Coffin v. Og- 
den, 18 Wall. 120, where it is held that the invention or.discovery 
relied on as a défense must haye been complète, and capable of pro- 
ducing the resuit sought to be accomplished; and this must be shown 
by the défendant. The proofs hère, in my opinion, corne f uUy up to 

. the requirements of the case eited;,and, according to the ruling of the 
suprême court in that case, the défense of want of novelty must be 
held to bave been hère made ont in respect to the O'Haire patent, 

The second patent set, forth in the bill is No. 161,568. This pat- 
ent was issued March 30, 1875, to the plaintiff for an improvement 
in signaling drivers on street cars. The invention sought to be 

.secured by this patent is stated in the spécification toconsist in "a 
new combination and arrangement with a street car of bells or gongs, 

,and of the cords or str^ps which operate them." The object of the 

invention is stated in the spécification to be to enable passengers in 
a street-car to signal the driyer ■without leaving their seats. The 

■çlaim.is as follows: ..,,;, ,' • 

"In a street-car two beïl-cords, each^provlded witha System oi^pull-straps, 
and arranged iû such a manner a», to pa^s along the lower margin of the roof 
iOn the opposite si^e of the car, a;id ijonnect di^ectly with a signal bell,or gong 
attached tp the outsiâe of the driver's end of the car, substantially as and for 

the purpose set |orth." . , " 

The novel idea embodiëd intihe invention described in this patent 

appears to consist in the employmentof two bell-oords of a certain 

description, arranged ina peeuliar wày, for the purpose of ringing a 

-beir in' a street-car. The description of cord employed is a cord hav- 

-Éng-puU-straps. attached therete^f SufiSeient length to.bavvithin easy 
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reach of a seated passenger. The arrangement of thèse cords is the 
follcwing: On eaeh side of the car one such cord is placed, running 
along the lower margin of the roof, having one end attached to the 
inside of the car at one end, and the other end attached to a bell on 
the outside of the driver's end of the car. When so arranged the 
bell can be rung hy any seated passenger by puUing any one of the 
puU-straps. In this invention the novelty cannot, of course, consist 
in the employment of a cord to ring a bell, nor in the use of à. cord 
■with pull-straps attached thereto. Those are old devices. Nor can 
the novelty be found in the length of the pull-straps, for no particular 
length is mentioned in the patent as necessary, and to bring a strap 
within reach by increasing its length is nothing nèw. 

Neither was the plaintiff the first to combine such a cord and such 
pull-straps with a bell. Arrangements of that description hâve been 
long in use. But it is said that the novelty consists in this : thatbefore 
Stephenson, a cord, pull-straps, and bell were placed in the tôp of a 
car, ând that Stephenson changed the location from the top of the car 
to the lower margin of the roof, and thereby the cord, pull-straps, and 
bell were adapted to serve a substantially différent and ufeefol pur- 
pose. I am, howevér, unable to diseover any différent purpose ac- 
complished by this change of the location of the cord, pull-straps, and 
bell of a car. "The cord, ptill-straps, and bell ail act in precisely the 
same way when placed at the lower margin of the root as when 
placed in the top of the roof, and the resuit produced is the same. 

Again, it 18 said, Stephenson duplicated the cord, pull-strapsj and 
bell. But the cord, pull-straps, and bell that Stephenson places on 
one side of his car, hâve no connection with the cord, pull-Eftraps, and 
bell on the opposide side. It is a simple duplicate of an old devioé, 
without altération of its mode of action or change in the resnlt. 
Neither by duplicating the cord, pull-straps, and bell, nor by changing 
their location from the top of the roof to the lower margin of the roof, 
nor by both together, — and this is ail that Stephenson didviaccording 
to his own witnèsses, — was any new resuit attained. It i» doubt- 
less more convenient for some to use the cord, pull-straps, and bell, 
when located where Stephenson locates them, but no newresult is 
accompîished.by nsing the device in the new place. The. aj>paratus 
is the. same, ând the. resuit obtained by its use is the same as before. 
To authorize a patent the law requires the invention of anew thing. 
It is not satisfied by inventing a new place for an old thing without 
change of resuit. 
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I observe from Jhe testimony tfaa.^ some of the experts entertain 
the opinion ihat by plaoing the cord, pull-straps, and bell along the 
side of a car a combination is effected with the car, or the sides of 
the car, whioh properly form the aubject of a patent. And there are 
words in this patent that may hâve been intended to indicate that the 
invention consists in a combination, one élément of which is a street- 
car. But I am obliged to confess myself unable to understand how 
the car, or the sides of the car, can be said to combine with the cord, 
pull-straps, and bell to produce the resuit sought, namely, the ring- 
ing of the bell. If so, then there is a patentable combination 
between the front-door bell and the house wherein it rings; between 
the church bell. and the church. The cord, pull-straps, and bell are 
placed in. a car in order that the bell when rung may be within hear- 
ing distance bf the driver of the car; but there is no combination 
between the bell and the car in the légal sensé, according to my ùnder- 
standing of the law. 

The last position taken in support of this patent is that the inven- 
tion consists in ,the addition of the pendants to the cord, and drawing 
the cord taut, instead of leaving it slack ; and, it is said, drawing the 
cord taut and attaching to it a pendant, hanging within easy reach 
of a seatedpassénger, turned the old device that was a failure into 
a succéss. ; One diffioulty with this position is that the patent says 
nothing a.bout drawing the cord taut. Nowhere in the patent is men- 
tion made of a taut cord, and in the drawings attached to the patent 
the cord is not taut, but slack. Nor is it possible to gather from any 
part of the spécification the idea that a taut cord is a necessaryfeat- 
ure of the invention. Another diffioulty is that attaching pendants 
to a cord for the purpose of enabling the cord to be pulled by those 
wào may hâve occasion to pull it, is not a newidea first conceived by 
the plaintiff. If to attaeh a puU-strap to a cord be anything more 
than duplicating the cord, Stephenson was not the first to conceive 
6uch an idea, as the testimony in this case shows. For thèse reasons 
I am unable to sustain the patent under considération as being for a 
new and useful invention made by the plaintiff, and must hold that 
it affords no ground for an action àgainst the défendants. 

The third patent set forth in the bill was issued to John Stephen- 
son September 7, 1876, and is numbered 167,586. The invention 
describedin this patent is therein stated to consist— 

"In cômbining a mirrof with tbe front hood of the car; it being so arranged 
in connection therewith, and with an opening in the front end of the car, as 
to give to the driver a clear view of the inside of the car, and through the 
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eutraace door o£ the latter, and, tliat ^ritiiout the iieeesfiity of hla baying.tq 
turn round for such purposea; thereby enaWing him^ withbut •withdrawing his 
attention from the horses, to see when it is necessary to stop, either td reçoive 
a passenger, or to allow one to get out." 

The claim is as foîlows : 

"Tlie combinafcion of a bonnet, provided with amîrror, with an openlng, or 
an opening covered by a transparent médium, in the front end of a street 
car, substantially as and for the purpose set forth." 

In support of this patent it is contended that a new eflfect is pro- 
duced by employing a mirror as the plaiatiff does, beoauae it enables 
a person who is outside a building or room to see througli the room 
outside of which he is, and what is transpiring within the room and 
beyond the room in the rear of it; or, to quote from the expert oalled 
by the plaint iff,— 

" By the combination described in the patent the driver can se^ the intearior 
of a room consisting of a car, and, also, he can look tlirough auch room, ^id 
see the space in the rear, and he can do this while himself outside of the room 
into and thxough which he can see." 

But this is not a statement of any new effect aocomplished by a 
peeuliar and novel method of using a mirror. It is simply a descrip- 
tion of the common effect of a mirror; the only diâereuce being m. 
the object reflecied by the' mirror. A mirror is not appMed to a new 
use when uaédto reflect a certain object for the first time. ; Is there 
any doubt that to the question how one eould be enabled to se&, 
behind him the interior of a car, and also look through such ca,r and, 
see the space in the rear, being himself outside, su&h car, that the 
answer of any intelligent person would be, "Employ a mirroi-?" Is 
there any doubt that every mechanic of ordinary simili, knowing the 
effect produced by a mirror, and knowing, also, that mirrors had 
beenemployed to reflect to the driver of a ateam-car an image pf the, 
train behind him, and being required to devise a method to/enable; 
the driver of a street-carto do what the plaintvff -OlaimSibi^ isyentipn 
enables the driver to do, would at the moment, and without experi- 
ment, say, "Employ a mirror?" It doea not seem to me possible that 
such a probleu could be presented to the mind of a mechanic of 
ordinary intelligence without suggesting just such a use of a mirror 
as the plairtiff has described. 

I am unable to see, therefore, how this patent can be sustaîned, 
upon the ground that a new eSect is accomplished by the plaintiff's 
invention, or a new function performed by a mirror used as the 
plaintiS uses one. The moat that can be said is ihat the occasion 
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was new ; and, în view of the évidence, to say that îs not entîrely eaay. 
The case seems clearly to be one of double use. It is also said that 
the plaintiff's invention discloses a new combination, first employed 
by him to accomplish the resuit described. According to the claim 
of the patent the invention consists in combining the bonnet of a car, 
providéd with a mirror, with an opening in the front end of the car, 
in such a manner that objects within the car and in the rear of the car 
will be reflected in the mirror. But no combination between the élé- 
ments described is effeoted by this arrangement. Between the bonnet 
and the mirror there is no co-operation. The only relation which the 
bonnet bears to the mirror is t'aaf of a support. No change in the opér- 
ation or adtion of the mirror would resuit from substituting a différent 
support in place of the bonnet. Any mirror located in the same place 
would without the hood reflect objects visible through an opening in 
the end of the car, in the sarme way that the plaintiff's mirror does. Nor^ 
is there any combination between the mirror and the opening in the 
end of the car through which the lighi passes to the mirror. Thé 
mirror does not co-operate with the opening; it simply, and of itself, 
refiects the objects before it in thé same way as does any mirror 
loeated in any other place. Indeed, the mère statement of the claim 
that the combination sought to be seeured is between a mirror and 
an opening, and that the resuit of the combination is a reflection on 
the mirror of the objects beyond the opening, tomy mind sufficiently 
shows that the patent does not disclose a new and useful combina- 
tion invented by the plaintiff. 

Thèse views compel the conclusion that the patent in question is 
void, and renders it unnecessary to consider the other grounds of 
défense to this patent, serious as some of them appear to be. 

My détermination upon the whole caso, therefore, is that the pat- 
ents set forth in the bill afford no ground of action against the de- 
fendant. 

Ihe biil is aooordingly dismissed, and with costs. 
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Newton v. Fubst & Bbadley Manbf'o Co. and othera.* 

(Circuit Oofurt, If. D. IlUnois. November 29, 1882.) 

1, Patknts pok Inventions — Rkisbtje — Expansion of Ciaim. 

"Where the claim of the original patent did not cover the deylce used by ths 
défendant, and a reissue was necessary to expand or ezplain the patent in or- 
der to cover defendant's plow, such reissue is void. 

2. Samb— What Mcbt be Shown. 

It is incumbent on the owiier of a patent, when a reissue is taken long after 
the date of the original, to sho-vrthat tbere was gome mistake or inadvertence in 
the original issue, which made a reissue necessary to cover ail the patentée had 
nvented. 

Cobum é Thatcher, for complainant. 

Wett é Bond, for défendant. 

BiiôDGBTT, D. J. This is a bill to enjoin an alleged infringement 
of a patent originally issued on the ninth of October, 1866, to P. B. 
Davenport, for an improvement in "gang plows," and reissued De- 
cember 2, 1879, to the complainant, as assignée of Davenport. The 
original patent, as shown, covered nèarly ail the éléments which 
enter into the organization of a "gang plow," and contained eight 
claims, covering the several spécifie de vices wbich were combined to 
form the complète mechanism. One of the features of the original 
patent was a brake arranged to aet upon one of the ground or carry- 
ing wheels, by means of which the forward ends of the plow-beams 
were raised, so that the plows, when in motion, would be lifted or 
thrown ont of the ground by the power of the team; and this feature 
was specifically covered by the first claim. The reissue contains 
only three claims, ail intended to cover the brake, or, as it is called 
in the reissue, "the clutoh mechanism," by which the plows are lifted 
from the ground. The défenses set up by the défendant are — Firtt, 
that they do not infringe the complainant 's patent; second, that the 
reissued patent is void, for the reason that it is for a différent inven- 
tion than that described in the original, and bas been unwarrantably 
expanded from the original. 

It appears from the proof that after the issue of the original patent 
a few plows were made embodying the gênerai features of the patent 
as a whole, but after a short experiment in offering this plow to the pub- 
lic, the owner of the patent, and those operating under it, introduced 
material changes in the gênerai structure of the imachine, and only 
retained so much of the original device as embraced the mode of lift- 

•Afflrmed. See 7 Sup. Ct. Bep. 869. 
v.l4,no.8— 30 
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ing the forward ends of the plow-beams from the ground bymeans of 
the brake applied to the periphery of . the wheel. In 1874 the défend- 
ant Company took a license from Mr, Newton, who was then the 
owner of the Davenport patent, and up to 1879 continued to make 
and sell "-wheel plows" containing the Davenport brake attachment 
for lifting them ont of the ground. As early as 1876 the défendant, 
in ôrder to meet compétition from other manufacturera, began the 
manufacture of the "wheeled iron" or "sulky plow," which is now 
charged to be an infringement of complainant's patent, but eontinued 
to make plows with the Davenport brake attachment until the fail of 
1879, and to pay royalties to complainant therefor under the terms 
of its license. In the fall of 1879 the complainant insisted that the 
def endant's new iron plow infringed the Davenport patent, and de- 
manded royalties thereon under the license, which the défendant 
rBfused to pay. The complainant then obtaiaed this reissue of the 
Davenport patent, and this suit is brought to détermine whetherthe 
new iron plow of the défendant infringes the Davenport patent as it 
now stands reissued. 

The complainant's patent shows a plank or board 10 or 12 inohes 
wide, to each end of ' which spindks are attached for the ground 
or carrying wheels to run on, — this is called in the spécifications 
"the hinged board, G, ' — and to it the forward ends of the plow-beams 
are attached by joints, so that when this board-axle or Wnged board 
lies flat or horizontal, the plows are fastened to the rear or back edge 
of this board or broadaxle; and when the axle is turned up on edge, 
or vertically, the ends of the plow-beams are lifteid to a height equal 
to the width of the boàrd or axle from its center. The brake mechan- 
ism is so arrangea- that when the brake is made to engage with one 
of the carrying wheels in motion, this aile is turned up edgewise, and 
the plows thereby. lifted out of the ground. 

The first claim of the original patent was in thèse words : "I claim 
as new, and désire to secure by letters patent, (1) the lever, j>, rod, q, 
and brake, r, arranged ajid operating as and for the purposea de- 
scribed." 

The claims in the reissue are as follows :: .'-..,■ 

"(1) In a wheôî plow tlie cortibination with a swinging axle and ground or 
carrying wbeelof a friction clutch mechanism, and means to engageand dis- 
engHge the latter with the ground or carrying wheels, said parts being con- 
stnicted and adapted to raiçe.ihe p!ow by locking the awing, axle to the, 
carrying wheel by fraction clutch engagement, and raise the plow-team by the 
draft ôr pôwêr ot the iêim, sùbstantially as set forth. (2) In a wheel plow 
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the cômbination with a ground wheel and swing àxlé, and a plow-beam con- 
nected to the latter, of clutch mechanism connected to the axle, and adapted 
by engagement with the wheel to utilize the draft of the team in turning the 
swing axle in an upright position, and thereby raise the plow-bearas, sub- 
stantially as set forth. (3) In a wheel plow, the combination with a ground 
wheel and swiiVg axle and a plow-beam, connected to the latter, of a friction 
clutch, connected to the axle, and adapted by contact with the wheel to tum 
the axle into an upright position, and thereby raise the plow-beam by aid of 
the draft of the team, substantially as set forth." 

The defendant's machine is a wheel or sulky plow, with a bent or 
cranked iron axle, upon which the plow-beams are pivoted at about 
two-thifds of the distance from the forward end to the coulter; so 
that the plow is nearly balanced upon the axle or crank, and the ar- 
rangement of the mechanism is such that when the plow is running 
or operating in the ground, the crank partis in a horizontal position, 
and when it is uesired to raise the plows out of the ground, the crank 
is turned upwards towards a vertical position, whereby the forward 
ends of the beams are raised uhtn the point of the plow runs out of 
the ground. After the forward end of the beàm hàs risen to a cer- 
tain point it Ëtrikes a stop, so t'aat when the crank has assumed a 
vertical position the plow is balanced across the crank part of the 
axle, thus sustainiûg the plow at the height above the ground of the 
crank whèn in a vertical position. Tbis tuming of the crank axle so 
as to lift the plow is acoompJished by a friction band, or brake, which 
is made to engage with an innèr eitension'of the hub of one of the 
carrying wheels, 80 that as the wheel moves foïward it causes the 
crank axle to tum upwards frôm a horizontal to a vertical position. 

Is this friction band, encircling the extension ôf the hub ot the 
carrying wheel iû the defendant's plow, an infringement of the DaV- 
enport patent? Both thèse devices utilize the power of the team 
which draws the plow to raise the plow out of the ground. The 
purpose of each is substantially the same. The Davenport device ap- 
plies the brake to the periphery of the carrying wheel. The défend- 
ant applies a friction band to the hub of the wheel. It must be con- 
ceded that thèse devices, in their mode of opération and effect, are 
vèry much alike; and if the state of the art was such, when Daven- 
port entered the âeld, as to entitle him to a broad claim for any de- 
vice by which thé plow islifted from the ground by the power of the 
team through â brake or elutch mechanism, X should hâve little hésita- 
tion in holding that the defendant's machine infriuges that of the 
oomplaiîiaût. , ; 
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It therefore becomes nocessary to examine, in the liglit of the évi- 
dence in this case, the state of the art at the time Davenport made 
his invention. 

The proof shows that in April, 1858, G. F. Anderson, of New 
Hampshire, obtained a United States patent for a seed-drill, or 
corn-planter, which, in addition to the apparatus for dropping, car- 
ried plowshares for the purpose of covering the seed. This is a wheel 
machine, and shows an axle with cams or eccentrics, and a clutch 
mechanism, whereby the axle is to be connected with one of the car- 
rying wheels, so that the axle will rotate with the wheel, and the 
eccentr-c thereby raise the plow and seed-tubes oflf the ground to 
the exient of one-fourth a révolution of the cams. This cammed axle, 
or axle with eccentrics affixed to it, opérâtes for the purpose of rais- 
ing the plowa eut of the grçund precisely like a crank axle, and the 
plows are raised by the draft or power of the team. It is also noticea- 
ble that this Anderson clutch meohanism is arranged to engage with 
the end of tho hub oî oae of the wheels, therein closely resembliag 
the device of the défendant in most respects, exoept that it is not a 
"friction plutch." 

The United States patent of H. H. Baker, issued in December, 
1860, for a "wheel plow," shows a clutch meohanism made to engage 
with a pin in the rim of one of the carrying wheels, whereby the plows 
were raised and caused to run out of the ground. This machine 
showB no crank axle, but it shows a rock shaft, extending transversely 
across the frame, which, for the purposes of the function of raising the 
plows from the ground, takes the place of the cammed axle of Ander- 
son, or the hinged board, G, of Davenport. After describing his de- 
vice in his spécifications, Baker makes a spécifie claim for "raising 
the plows J and .2 vertically at w|U, by the motion of the bearing 
wheel through the aid of mechanism sabstantially as set forth." 
Hère we hâve an inventer who not only shows a clutch mechanism 
arranged to engage with the bearing wheel and thereby raise the 
plows from the grouad by the motion of the wheel, but hç daims that 
as his particular invention. 

The United States patent pf H. E. Huie, issued in August, 1863, 
for a "wheel plow," shows a crank axle in combination with a plow- 
hearn for the purpoçe of raising the plow from the ground, but he 
uses nobrake mechanism, anddoes not utilizethe, poWer of.the team 
to. Yi'i the plows. , ■ 

T also flnd that a clutch meohanism arranged to engage with one 
or both of the carrying wheels was a ccmmon device for raising the 
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teeth of a horse hay-rake from theground long before the Davenport 
invention. And in the United States patent to G. H. Daily and 
Kobert M. Treat, issued in November, 1862, a crank axle is shown 
with brakes arranged to engage with the periphery of the .wheel for 
the purpose of raising the rake teeth. This friction clutoh or brake 
operated directly in combination with a crank or swing axle, and is 
80 similar to the Davenport device for raising his plows that you 
hâve only to substitute a plow in place of a, rake tooth and you hâve 
almost an exact reproduction of Davenport's mechanism for raising 
the forwavd end of his plow-beams. 

I might, if I deemed it.necessary to do so, refer to other proof in 
the case, but think it is already apparent that, at the date of Mr. 
Davenport's patent, older inventors had shown devices in wheel 
plows lor utilizing the motion of the carrying wheel to raise the plow 
from the ground, to such an extent, and so nearly embodying the 
same instrumentalities adopted by Davenport, as to limit his claims 
as an inventer to his spécifie devices. ; It is true that some of the 
machines to which I bave referred weire not prganized as plows, but 
their uses are so analogous to that of plows, and with a knowledge of 
thèse machines which Davenport must be presumed to hâve had, it 
was 80 easy to adapt thèse old çorq-planter and horse-rake devices to 
a plow mechanism, that I deem them pertinent upon the questioir of 
the State of the art. , , 

After a careful study of the piechanisjnp of complainant and de- 
fendant, I find that the brake,»", of the Davenport patent, which waa 
arranged to engage with the xw. or periphery of the bearing wheel 
for the purpose of raising the plows, is not identical with the friction 
band of the defendant's plow, which is arranged to engage with the 
exteiuled hub of one of the cajçrying wheels ; foralthough the resuit of 
the opération of each is the same, I do not, think defendant's friction 
band can be said to be the same "means for engaging or disengaging 
the axle. and carrying wheel," 80 as to raise the plow or plows, as 
Davenport's brake, r. 

It will be borne in mind that, in the original patent, this device for 
raising the plows is claimed çimply as "leypr, i>, rod, q, and brake, r, 
arranged and operating," ete, while in the reissue, the , claims are 
broadly for combimatiqns ofa swinga3de,ploW;|fe)eam, carrying wheel, 
and friction clutcb mechanism, ^adapted tp raise the plow by Ipoking 
the axle to tjie jearrying w[hfiel. This canaot be construed, to include 
any apd ail swing axles, and anyand ail friction clutch es, and ftoy and 
^11 plowTbeams and carrying wheels; but it must be such a swing ade. 
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friction clutch, earrying -wheel, and plow-beam as are shown in the 
complainant's de vice. Eeferring then to the complainant's patent, 
we see that he does not describe a swing axle at ail, but describes a 
hinged board, G, and although tbis mayhave many of the character- 
istics of a swing or crank axle, it was something more than that in 
the complainant's organization. 

So the complainant's friction clutch can only operate to raise 
the plows when the team is moving forward, while the defendant's 
friction band is so arrangea, in connection with the hub extension, 
that defendant's plow can be lifted from the ground when at rest. I 
am therefore of opinion that the defendant's friction band does not 
infringe the friction clutch shown in the complainant's mechanism, 
and that the complainant, upon the state of the art, had no right to 
claim broadly any friction clutch whereby the crank axle should be 
locked to the wheel, but is confined to the friction clutch shown in his 
spécifications and drawings. 

As to the question raised in regard to the validity of the reissue, I 
do not deem it necessary to say more than that, under the récent dé- 
cision of the suprême court with regard to reissued patents, the owner 
of this patent had no right, 13 years after the issue of the original, 
to expand the elaims of the original patent so as to make it cover the 
combination of the friction brake with the other parts of the machine 
which were, perhaps, needed to make it operative, but which Daven- 
port, at the time he took his patent, did not deem was any part of 
his invention. Both the évidence of the state of the art at the time 
Davenport took his patent, and the history of the uses to which this 
patent bas been applied, ail show that Davenport had no broad right to 
claim the combination of clutch mechanism, and cranked or cammed 
axles, which are the same, for thè purpose of raising the plow out of 
the ground by the power of the tearn, for Anderson had done this in 
his combined seeder and plow, atod the analogous device of the horse 
rake would eertainly sùggest bow this might be done, if not instruct 
as to the mode of doing it, and this expansion of the complainant's 
patent was èvidently made after the defendant's iron plow had been 
brought out, and for the purpose of covering the device of raising the 
plow which is there shown. 

Clearly, if the claim of the original patent did not cover the device 
used by the défendant, and if a reissue was necessary to expand or 
explaîn the patent in order to cover the defendant's plow, then such 
reissue îé void in the light of the case of Miller y.Bridgeport Brass Co. 
104 U. S. 350; and Campbell y. James, 104 U. S. 356. It eertainly 
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seems to me mcurab&nt oukhe owifer of épatent, when a re-issue is 
taken so long af ter the date of the original, to show that there waa- 
Bome mistake or inadvertence in th^ original issue, -which made a re- 
issue necessary to cover ail the patentée had invented; but the most 
that can be said in support of this reissue is that, perhaps, if Daven- 
port had asked for thèse combination claims when he took his orig- 
inal patent, they might hâve been allowed at that time, but this doea 
not show that after waiting 13 years, and till others hâve used the 
combination, he can now be allowed by a reissue to take ail the com- 
bination claims which might havei been conceded to him at the issue 
of his original, and thereby prevent others from reaping the benefit 
of improvements they hâve made in his mechanism, and which he 
neglected to claim in apt time to prevent others from using what he 
had abandoned. 

I therefore ûnà— First, that défendants do not infringe the opm- 
plainant's patent as charged; second, that the reissue is void by rea- 
son of the expansion of the claims beyond those of the original pafr 
ent. 

The bill is therefore dismissed f or want of equity. 



HiTBBELL and others v.Dn Land. 
{Oireuit Court, E. D. Witeonsin. November 6, 1882.) 

PATE1TT9 FOR IlTVENTIOIÎS— PlEADIKG — BpECIAI. PlEA. 

The validity of the reissued patents questioned, on the ground that it appear» 
by comparison' 6f the original and reissue that the latter patent was for one 
thing and the former for another ; that the clalm inthe reissue wae unlawfullj 
ezpanded so as to embrace improvements covered by other patents issued after 
the issuance of the plaintifls' original patent, and before the reissue, and that 
therefore the reissue is void : Sàd, matter of défense that msy be ^reseuted bjr 
spécial plea. 

In Equity. On motion to stiike plea fropi, files. 

Duell cÉ Hey, for complainants., 

Finckes, Lynde é MUler, for défendants. , 

Dyeb, p. J. Ou the thirteenth day of A-pril, 1869, letters patent 
No. 88,830, for an imprqvemeni in the manufacture of cheese, were 
issued to J. W. Andrews and N, J, Ogden, of th.e etate qf New York. 
On thethird day of Nqvember, 1874, reissue liftiers patent No. 6,117 
were issiied to the plaintiff Hubbell, as tb« assignée by mesne assign- 
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ments of Andrews and Ogden, and the bill in this case is filed to re- 
strain the infringement of said reissue letters patent, and for an 
account. To this bill the défendant has interposed a plea which 
avers that tbe original patent, issued to Andrews and Ogden, was not 
for the same invention as that described in the reissue; that the 
original patent "was for a mechanical device, or a combination of 
certain materials used in the manufacture of cheese, while the re- 
issue, upon which this suit is brought, does not claim to be for said 
combination, but is for moulding the cheese within the bandage cloth, 
in contradistinction to applying a bandage after the formation of the 
cheese, substantially as and for the purposes set forth." 

The original and reissue patents, with their spécifications and 
claims, are set out in hcec verha in the plea. It is also averred in the 
plea that on the twenty-first day of March, 1871, a patent numbered 
112,&77 was issued to William Sternberg, and that on the ninth day 
of January, 1872, a patent numbered 122,530 was issued to Milton 
B. Fraser; bpth of which patents were for an improvement in cheese 
hoops, and are also set out in full in the plea. The plea concludes 
with the averment that the original patent to Andrews and Ogden 
"was limited to the particular combination of mechanical devices 
shown, and composing the apparatus described in said spécifications ; 
that said reissue patent abandons the claim in the original patent, 
and claims the process of moulding the cheese within the bandage, 
thereby expanding the claim so as to cover ail subséquent improve- 
ments, and monopolizes a process not covered by the original patent, 
and which was in gênerai use ; theref ore this défendant doth plead, in 
bar to the said complainant's bill, that said reissue patent No. 
6,117 was issued in violation of the statute, and is not for the |ame 
invention as the original patent, and if said process is discloaed in 
the employment of the devices described in the original patent and 
not claimed therein, the same process being described and made use 
of by other inventors in subséquent patents before said reissue, said 
reissue is void." 

A motion is now made by counsel for the plaintifs that the plea 
be stricken from the files as improperly interposed, or that it be 
ordered to stand as an answer to the bill. The ground of the motion 
is that a défense which impeaches the validity of a patent cannot be 
specially pleàded, but must be set np in the form of an answer. Au- 
thorities are cited in support of the motion which it seema necessary 
to specially notice. In Birdsall v. Perego, 5 Blatchf . 251, the patentée 
of a machine granted an exclusive right under bis patent to make 
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and sell machines in a given territory, for a specified fee to be paid 
to him for each machine made and sold, and brought a suit against 
his grantee to recover fées due and unpaid for machines made and 
Bold. The défendant pleaded specially — First, that the plalntiff had 
infringed such exclusive right ; and, secondly, that the plaintifE was 
not tba first and original inventer of what his patent claimed. The 
plcas were demurred to, and it Was held that they were, bad on demur- 
rer. The ground taken in the décision was that the plea that the plaiu- 
tiff had infringed the defendant's exclusive right was not a défense 
to an action for the reeovery of a sum agreed to be paid as a lieense 
fee for machines which the plea admitted were made and sold by the 
défendant ; and, f urther, that the défense set up in this plea was in 
effect recoupment, and that recoupment is a matter never pleaded 
in bar; citing Nichols v, Dusenbury, 2 N. Y. 283, 286. As to the plea 
thàt the plaintiff was not the first inventer of what his patent claimed, 
it was held that, as the plea alleged tio fraud on the part of the plain- 
tiff, and no express warranty, and did not allège that the défendant 
had been disturbed in the enjoyment of the exclusive right transferred 
to him by any paramount title, and did not aver even the existence 
of any such paramount title, nor a retransfer of his alleged right, it 
coustituted no défense to an action to recover lieense fées due for 
machines admitted to hâve been actually sold by the défendant. The 
statement of the case shows that it has no application to the question 
presented in the case at bar, whioh is one of practice, involving the 
right of the défendant to file the plea in question. 

In Wilder v. Oayler, 1 Blatchf. 697, it was held that where the de- 
fendant in a patent suit pleaded the gênerai issue and spécial pleas, 
and also gave a notice of spécial matter uuder section 15 of the pat- 
ent act of July 4, 1836, (5 St. at Large, 123,) and the matters set forth 
in the spécial pleas were those of whieh notice might hâve been given 
under said section 15, the spécial pleas should be stricken out. The 
pleas are not set forth in the report of the case, but the gênerai ground 
of the décision seems to hâve been that a défendant in a patent suit 
could not plead specially as a défense matters which the act of 1836 
required him to specify in a notice in connection with a plea of the 
gênerai issue. But this ruling appears to bave been in conflict with 
the rule laid down by the suprême court in Evans v. Eaton, 3 Wheat. 
454, where it was held, as stated by Betts, J., in Day v. New Eng. 
Car-spring Co. 3 Blatchf. 181, "that in actions at law for the infringe- 
ment of patent rights a défendant is not limited in his défense to the 
plea of the gênerai issue allowed by the statute, even if his défense 
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rests upon matters wliioh the statûté authorizes to bè gîven in évi- 
dence under the gênerai issue, but that he may, at his option, plead 
those particolars specially." 

In Evans y. Eaton, supra, it was saidby the court: 

"It has been alréady observed that the notice is substituted for a spécial 
plea; it is further to bë observed that it is a substitute to which the défend- 
ant ia net obliged to resort. ïhe notice is tô be given only when it is intended 
to offer the spécial matter in évidence on the gênerai issue. The défendant 
is not obliged to pui-sue this course. He may still plead specially, and then 
the pjea is the only notice which the plaintiff can claim." 

If, then, in actions at law the défendant could plead specially the 
matter» which, under section 15 of the act of 1836, he might give 
in évidence under a plea of the gênerai issue and notice, it would 
seem to foUow that the same course of procédure can be taken in 
such actions under section 4920 of the présent Revised Statutes. 

In Day v. New Eng. Gar-spring Co. supra, which was an action on 
the case for the infringement of a patent brought by the assignée of 
the patentée, the défendant, with the gênerai issue, without any 
notice of spécial niatter, pleaded spécial pleas, setting up â license 
under the patentée paramount to the right of the plaintiff; and it 
was held that the spécial pleas were well pleaded, and could not be 
stricken ont on motion. 

As will be observed, ail the cases referred to were actions at law; 
but Sharp v. Reissner, 20 0. G. 1161, was an action in equity, and 
it was held in that case by Judge Blatohfohd that a spécial plea to 
the bill averring that the défendants had not made, constructed, used, 
or vended to others to be used, the invention described in the patent, 
and denying infringement of the patent in any manner whatever, 
was not allowable, and that the issue of infringement ought to be 
tried under an answer and not under a plea. This autbority is much 
relied on in support of the présent motion, but I am of the opinion 
that it is inapplicable. The spécial plea in that case was little more 
than a mère déniai of infringement. It brought forward no new 
matter displacing the equity of the bill. Argument can hardly be 
needed to show that the question of the infringement of a patent is 
not the proper subject of a spécial plea. As Judge BLATOHroBD says 
. in his opinion, the question of the infringement of a patent dépends 
very much on the construction of its claims, and that dépends very 
much on prier patents on the same subject, and if sUch prior patents 
are to be put in, they ought to be set up in an answer and be put in 
once for ail. And in that case it appeared by affidavit of the défend- 
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ants that if their plea sbould be overruled, they would désire by 
answer to put in prior patents to liifldt the sqope of the plaintiff 's pat- 
ent, 80 as to render infringement impossible ; thùs proposing to liti- 
gate the question of infringement ûrst by plea, and, failing in that, 
then by answer. Undoubtedly this oase was well decided, but it 
doe s not, in my opinion, rule the case at bar. 

Hère it is proposed, under a spécial plea, to litigate the single 
question of the validity of the reissue patent ; its validity being ques- 
tioned on the ground that it appears by comparison of the original 
and reissue that the latter patent was for one thing and the former 
for another ; that the claim in the reissue was unlawfuUy expanded 
80 as to embrace improvements covered by other patents issued after 
the issuanoe of thé plaintiffs' original patent, and before the reissue, 
and therefore that the reissue is void. Why is not this a matter of. 
défense that may be presented by spécial plea? It was argued that 
if the plea shall be overruled, the défendant will be «t liberty, under 
Tules 34 and 39 in equity, to again make the same défense by answer. 
I do not 80 construe those rules. The question at issue now will then 
hâve been adjudicated. Upon overruling the plea, the défendant, it 
is true, would be assigned to answer the bill; but it does not follow 
that the matters litigated under the plea could be renewed in a dé- 
fense made by answer. If the plea shall be sustained, that will be 
the end of the suit; and "whatever shows that thereisno rightwhich 
«an be made the subject of suit, or whatever is a complète and per- 
pétuai bar to the right sued for, may constitute the subject of a plea 
in bar ; or, as it is expressed in a work on pleadings at law, whatever 
destroys the plaintiff's suit, and disables him from recovery, may be 
pleaded in bar." 2 Daniell, Ch. Pr. 754. 

In Bailey v. Leroy, 2 Edw. Ch. 514, it was held that when a bill 
sets forth a contract in writing, alleged to be signed by the défendant 
or bis authorized agent, a plea of the statute, averring that there is 
no writing subscribed by the party or bis authorized agent, is inad- 
missible, because it is merely denying what is alleged in the bill, and 
brings forward no new fact in opposition, which is the proper office 
of a plea. If a déniai merely be iutended, it must be by way of an- 
swer. This was the state of the case in Sharp v. Reissner, supra. 
There the plea merely negatived certain allégations of the bill. It 
brought forward no new fact in opposition ; or, in the language of the 
court in Black v. Black, 15 Ga. 448, it presented no new matter dis- 
placing the equity of the bill. 
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In the case at bar, the plea brings forward neyr matter in opposi- 
tion to the equity of the bill — nmtter which, if true, destroys the 
plaintiffs' suit and disables them from recovery. 

The motion to strike the plea from the files is denied, and the 
plaintiffs hâve leave to set down the plea for argument or to take 
issue on the plea, as they may elect, within 30 days. 



The India. 

(District Court, S. D. New York. Novemter 4, 1882.) 

1. Vebski, — Chahtek-Paett— Lien por Supplies of Coal. 

By the terms of a cbarter-party the charterer was to provide and pay for ail 
the coal required. The master and crew were to be appointed and paid by the 
owners, but the master was to be " under tlie ordors and directions" of the 
oharterers " as regards employments, agency, and other arrangements." Hdâ, 
that a lien attached to tbe vessel for ooal suppligd at a foreign port on the order 
of the consignées of the ship appointed by the charterer. 

2. SAME— CHAETEREn AS SPECrAL OWNBR. 

Where the charte-eis of a vessel were by the charter constituted owners of 
the ship pro hao vice, the vessel in their possession and not in possession of the 
gênerai owner, the master subject to iJielr directions, the vessel is bonnd for 
coals f urnished upon her crédit in a foreign port iipon the order of the agent of 
the spécial owuer. 

3. Foreign Ship— Lien por Supplies. 

It is not essential to the création of a.liea upon a foreign ship for supplies 
that the supplies be orderod by the gênerai owner or his agtnt. Wlu ii the 
gênerai owner of a ship intrusts her entire possession and control to another 
as her spécial owner, and wheri auoh necessaries are so supplied upon the crédit 
of the ship, the ship is bound, although no.personal liability is incurred by the 
gênerai owner. 

In Admiràlty. 

Beebe, Wilcox <& Hohbs, for lihelanta. 

Ullo d Davison, for claimants. 

Benbdict, D. J. This is an action to enforce a lien upon the Ger- 
man steamship India, for the price of a quantity of coal delivered 
on board that vessel at PhilaJelphia in June last. The undisputed 
facts are as follows : 

Tbe steamer India is a foreign vessel owned in Hamburg. In June, ViH2, 
being then in tlie port of 'New York, she was chartered by the firni of Huser, 
Watson & Co., of New York, for "ail lawful service and employment between 
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United States and Brazil, ono round voyage, with liberty to call at intermediate " 
ports for cargo." By the terms of the charter Huser, Watson & Co. were to 
provide and pay for ail the coals required. The master and crew wereto be 
appointed and paid by the owners.but the master wastobcunder the ordera 
and directions of Huser, Watson & Co." " as regards employment, agency, and 
other arrangements," and Huser, Watson & Co. agreed to indemnify the own- 
ers for ail conséquences or liabilities that might aiise from the captain signing 
bills of lading or complying with their orders. Ail derellcts, towage, and 
salvage were to be for the owners' and charterers' equal beneftt. By virtue 
of this charter the possession and control of the steamer passed to Huser, 
"Watson & Co., of New York, and, as the answer expressly states, the steamer 
was in the possession of Huser, Watson & Co. at the time of the purchase Of 
the coals in question. At Philadelphia the consignées of the steamer were S. 
Morris Waln & Co. This, I understand S. Morris Waln to mean when he told 
the libelant that the steamer was coming to his firm. The coals in question 
were ordered for the use of the steamer on her then intended voyage by S, 
Morris Waln & Co. They were delivered on board the vessel by the libelants^ 
and were there received by the master of the steamer. Af ter their delivery a 
bill made out against the steamer and owners was presented by the libelants 
to S. Morris Waln & Co., but was not paid because of the libelant's refusai to 
make a déduction "laimed by S. Morris Waln & Co., by reason of a détention 
of the steamer àlleged to hâve been caused by the libelant's failure to deliver 
the coals in proper time. 

On the return of the steamer to New York she was lîbeled in 
this action, and the question now to be determined is whether th& 
libelants acquired a lien upon the steamer for the coals se delivered^ 
by them. 

Upon the testimony there is no difficiiltj in finding that the coals 
were pupplied upon the crédit of the steamer, and not upon the per- 
sonal crédit of S. Morris Waln & Co. There is testimony from Jacob 
S. Waln tending to show that the crédit of his firm was relied on, 
but this testimony is flatlj contradicted by Berwind, the other party 
thereto, and moreover is not inconsistent with a reliance upon the 
vessel's crédit. A material man tnay, and generally dôés, rely upon a 
Personal crédit as well as the crédit of the vebsel. The question hère 
is whether the coals were furnished upon personal crédit alone. The 
testimony forbids such a conclusion. 

It is, however, claimed that the coals were not ordered by the master 
of the steamer, nor by the owner of the steamer, nor by any author- 
ized agent of the owner, and therefore it is insisted that no lien at- 
tached to the vessel. But the master of the vessel assumed charge 
of the receipt of the coals, and he hastened the delivery and assumed 
to direct the same, while the order for the coal was given by the con- 
signée of the steamer. The consignment of the steiamer to S. Morris 
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' Waln & Co., in the absence of notice to the contrary, conferred upon 
S. Morris Waln & Co. apparent authority to act for the owner of the 
steamer in Buch a matter as ordering necessary coals. I say in the 
absence of notice, becanse, while the testimony of Jaçob S. Waln is to 
the effect that he informed the libelants that he was acting for a 
çharterer, and not for the gênerai owner of the steamer, this testi- 
mony is also contradieted by the witness Berwind, and Berwind is 
to Some extent corroborated by the undisputed fact that a bill for the 
coal was, at the time, made ont against the steamer and owners, and 
the same received by S. Morris Waln & Co. without objection made 
to its form. In this state of the évidence, therefore, ii cannot be held 
that notice of the existence of the charter was given to the libelants, 
and they chargeable with knowledge that S. Morris Waln & Co. were 
not acting in behalf of the gênerai owners of thé steamer. The case 
in this aspect is the «"dinary one of supplies for a foreign vessel 
ordered by the agents of the gênerai owner and delivered to the 
master upon the crédit of the vessel and her owners; and l^y the mari- 
time law a lien is created upon the vessel for supplies so fumished. 

But the liability of the vessel is also elear, if tHe testimony of 
Mr. Waln be considered as the true account of the transaction be- 
tween his firm and the libelants respecting this coal, and the libel- 
ants held chargeable with knowledge of the terms of the charter, and 
that Morris Waln & Co. were acting as agents of Huser, Watson & 
Co., and not as agents of the gênerai owner of the steamer. For 
Huser, Watson & Co., of New York, were, by the charter, constituted 
owners of the ship pro hac vice. The steamer was in their possession, 
and not in the possession of the gênerai owner. So the answer states. 
The master was subjeot to their direction, and not to the direction of 
the gênerai owner. In any aspect of the testimony, therefore, the 
libelants were dealing with a vessel foreign to the port of PhUadel- 
phia, and the vessel became bound fox the coals fumished upon her 
crédit in such foreign port upon the order of the agent of the spécial 
owner. 

It is not essential to the création of a lien for supplies fumished 
a foreign ship that the supplies be ordered by the gênerai owner or 
his agent. When the gênerai owner of a ship intrusts her entire pos- 
session and control to another as her spécial owner, he therebyas- 
sents to the création of liens upon the ship for necessaries supplied 
by order of the spécial owner, and when such necessaries are so sup- 
plied upon the crédit of the ship, the ship is bound, although no per- 
sonal liability is incurred by the gênerai owner. 
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My coneltision, therefore, is that the libelànts acqîiireS a lien upon 
this steamer for the value of the coals in the libel mentioned. This 
conclusion is nqt in conflict with the décisions in the cases cited in be- 
half of the claimant, (the Norman, 6 Fed. Eep. 406; The Secret, 8 
Fed. Eep. 665 ; and The Luhi, 10 Wall. 203,) and is in harmony 
with the principles of the cases of The Schooner Freeman, 18 How. 
182; The City ofNew York, SBlatchf. 187. 

Let a dectëè be entered in favor of the libelànts for the sum of 
11,398.40, with iuterest from Jtune 19, 1882, and the costs of this ac- 
tion. ,, ■ , ■ ,;, 



ThB GiftATTRJDB ». ÏhB EtJTAW.* 

Thk Eotaw ». The Gbatîtudb.* 

J^DMriet .Oout4, B. D. Penn*slvania. Noveniber 10, 1882.) 

l. CoixisioH— CrÔssiho Codrseb— JLuiKDTœR IN ExTBBïn&-7BuBDKH OF Proof. 
Whére atug-boat, mnning a Course paràllel with i stéam-boat, signais her 
tatention to cafbss the course of the iatter, and whilé attempting to do so stops 
and backs immediatelsr before a collision takes place, ahe must take the hûi- 
ard of such departure from the ordlnary rule of navigation, and, to çscape 
liability, must sho-w clearly an allégation that the steam-boat disregarded her 
signais and imperiled her otm safety by continuing her former course ata 
négligent rate of speed. 

a. PlIK)T, lilCKNSE OF— NbQUOBNCB. . 

It is imnbaterial that the steam-boat vas in charge of a pilot whose Ucense 
had expired without renewal, he beiag of undoubtéd compètency and long 
expérience. 
3. RsFOBT OF LooAi. Stbax-Boat Inspbctobb— Bffbot of. 

Ko weight can be given, in a judicial proceeding, to ,the decirion of the 
board of steam-boàt inspectors, made after an investigation conducted for 
their own purposes. 

In Admiralty. Cross-libels to reoovet damages fox injuries caused 
by a collision. 
The facts were as follows: 

About 9 :30 o'clock a. m., September 6, 1881, the steam-tioat Gratitude, belng 
nearly opposite Cramp's ship-yard, was passing up .the Delaware river at her 
UBual speed, and in a Une a little ta the westward, orPhiladelphia side, of the 
middle of the river. The tug-boat Éutaw, being in advance of the Gratitude, 
was proceeding on a paràllel course to the eastward of the middle of the 
river. The Eutaw, âesiring to run into pier No. 19, Fhiladelphia, by cros»- 
*Reported bj Albert B. Ouilbert, Esq., ot tbe PhUodelplila bar. : 
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ing the bows of the Gratitude, blew one whistle, ■which was anawered by ono 
blast from the Gratitude, aud 'hereupon the Eutaw starboarded her helm. 
When within a few yards of each other the Eutaw stopped and backed her 
engines, and immediately thereafter the Gratitude struck the Eutaw amidships, 
at a Sharp angle. Both vessels were injured, and both flled libels. The Grat- 
itude claimed that the colliaion was caused by the hazardous maneuver of the 
Eutaw in attempting to cross her bows, and afterwards stopping and backing. 
ïhe Eutaw claimed that it was caused by the failure of the Gratitude to go 
to the right, as her ans wer had indicated she would do, and by her attempting to 
cross the bows of the Eutaw by eontinuing on her first course at a high rate 
of speed. It appeared that the pilot in charge of the Gratitude had aJlowed 
his license to expire without renewai, and that he had been a pilot for 30 years, 
and was of undoubted competency 

The government board of steam-boat inspectors at the port of Phil- 
adelphia investigated the facts and decided that the collision had 
been caused by négligence on the part of the Eutaw. 

Henry R. Edmunds, for the Gratitude. 

J. W. CouUton, for the Eutaw. 

BuTLEB, D. J. The two vessels were passing up stream, virtually 
on parallel courses, the Gratitude being to westward of the channel, 
and the Eutaw eastward, a short distance in advance, each at cus- 
tomary speed. As they thus ran, no danger of collision existed. 
The Eutaw, desiring to pass to the western side, signaled the Grat- 
itude to run under her stern, turned westward, slackening her speed 
at the same time, and very soon after, if not immediately, reversing 
her angine, ^he Gratitude, in attempting to pass under her stems, 
collided, and both vessels were injured. Each accuses the other of 
fault, and is hère, as libelant, claiming damages. The Gratitude 
charges the collision to the Eutaw's half-executed attempt to run 
aoross her bows, as described, alleging that the distance between the 
vessels wassuch as toforbid the attempt; but that after signaling her 
purpose, and entering upon it, she should hâve pressed on westward, 
in which event the collision might hâve been avoided, though the 
risk would hâve been great. The Eutaw, after stating the situation 
of the vessels as they passed up the stream, (much as her antagonist 
has,} her obiect in crossing, etc., replies to the charge of fault as 
f oUows : 

" Upon receiving the answer of one whistle from the Gratitude, the wheel 
of trie Eutaw was put to starboard, and the Eutaw began to move to port and 
towards tlie western shore. While the Eutaw was rounding to '' * * the 
Gratitude, instead of going to the right, as her knswer to the one whistle of 
the Eutaw indicated she would, and as she ought to hâve done, and as there 
was plenty of time and space to do, kept on at a high, dangerous, and unlaw- 
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fui tute of speed, and, without changing hor course, attefiapted tocross the 
bows of the Eutaw. Seeing that a collision was imminent if the iratitude 
continued on lier coui-se, the Eutaw, in answer to a hiiil from the master of 
the Gratitude to back, was.stopped and backed iramediately. After the Eu- 
taw hail begun to back there wtis nothing to prevent the Gratitude from avoid- 
ing collision ; but instead of so doiiig the course of the Gratitade wassuddenly 
ehanged, an attempt raade to go under the Eutaw's stem, and there being 
insuffleient space and time for such a maneuvor the collision occurred." 

The inhérent impeobability of tiiis latter statement is such as to 
forbid its acceptance, in the absence ot conchisive proof. Signaling 
her agreement to accept the Eutaw's proposition, and run eastward 
under her stern, wby should the Gratitude "keep straight on, at a high 
rateof speed," and attempt to cross her bows, thus imperiling herself 
as well as the Eutaw ? Âud then seeing that a collision was immi- 
nent, and hailing the Eutaw to back, seeing that she was backing, 
and that there was nothing then to prevent passing in front, why 
should she abandon her purpose so to pass, tum eastward and run 
into the Eutaw, in the foolish attempt to pass under her stern as she 
backed ? To believe this, it is necessary to believe that the officers in 
charge of the Gratitude maliciously intended to run the Eutaw down, 
or that they were béreft of reason. That the évidence does not sus- 
tain this answer need hardly be state^. On the contrary, it showa 
very plainly that the Gratitude did not "keep on at a high rate of 
speed without changing her course," did not attempt to "cross the 
Eutaw's bows," did not "bail her to back, * • * and then, tum- 
ing eastward, attempt to pass under her stern." Capt. Davis, a wit- 
il«s8 called by the Eutaw, says the Gratitude, after answering the 
signal, went eastward, though not as fast as he thought she should. 
With the tide against her stem it is probable sho would obey her 
rudder tardily; but whether the witness' position was favorable to 
acourate observation in this respect may be doubted. 

In my judgment the collision is attrîbutable solely to the improper 
conduet of the Eutaw. When she resolved to change her course, 
and signaled the Gratitude, the position of the vessels was such as to 
render the exécution of this maneuver dangerous and improper. The 
précise distance between them cannot be known. It is probable the 
Eutaw was nearly, if not quite, as far eastward of the Gratitude as 
she was in advance. While we do not know the exact distance, we 
do know that it could not be many lengths; and that while the 
maneuver might bave been successfully executed, doubtless, had eaoh 
vessel faithfuUy obeyed the signal, it was imprudent and improper, 
v.l4,no.8— 31 
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The EûtftW'^B witnôsB, Capt. Davis, in answer to the question, "After 
the Gratitude had replied to the îlataVs whisfele, -was tbere time 
enough for her to hâve gone over to the eastward with the space be- 
tween them?" says.: "Well, if their wheel had been put hard orer, 
the space was short; and, according to my views, if her wheel had 
been hard over, she might or ought to hâve gone clear. I would like 
to say something forther about this. The Gratitude is very long and 
very swif t, and, as I said bef ore, it seems to me if the helm had been put 
hard over a8.soon as the signaLwas answered she could havecleared; 
but there is some doubt in roy mind about it." This is predioated 
upon the supposition that the Eataw had held her course westward. 
The witnesses from aboard the Gratitude express the same view, and 
further testify that their vessel was torned eastward immediately on 
receiviag the Entaw's signal,— the, wheel being put hard a-port, — and 
that the engine was promptly reversed. Yet so jiear together were the 
vessels that bef ore her headway was overcome, and bef Ore the Eutaw 
had more than got about and straightened on her course, they were 
in dangerous proximity. Had the Eutaw proceeded promptly westr 
ward^ the collision, doubtless, would bave been avoided, though seri'f 
ous danger must bave been inctirred. Her ârfit fault was in attempt- 
ing the hazardous experiment proposed, and her second, in taking 
alarm at the danger she had occasioned, when the maneuver was half 
executed, and backing, so as to render the sucoessful exécution of her 
orderto the Gratitude impossible. 

In porting her wheel, and reversing her engine, the Gratitude did 
ail that was possible. Up to this time she had been running at full 
speed. I see nothing to censure, however, in this. The Eutaw had 
been doing the same, and such is the uniform custom of ail similar 
vessels in traversing this part of the river. There was nothing in 
the respective situations of the Gratitude and Eutaw to require un- 
usual care on the part of the former, or diminution of speed, until 
the signal indicating change of course was received. Nor does it ap^ 
pear that the exécution of the Eutaw's order would bave been facili- 
tated by a lower degree of headway. Had she held to her purpose, 
as she should, after signaling the Gratitude, and entering upon 
it, the collision would, doubtless, bave been avoided. Hesitating, 
with it half executed, and then backing, the collision would probabiy 
hâve oecurred if the Gratitude's speed, at the time of signaling, 
had been less. It is not a sufficient answer to say that the Eutaw 
would not hâve hesitated and backed, under other circumstances, sup- 
posed. She should not bave done so under those existing; and we 
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axe not at liberty to guess at whai she woiild hare doué if they bad 
been différent. 

It is unimportant that the pilot in charge of the Gratitude had 
allowed his license to expire without renewal. His competeney for 
the service is nndoubted. 

It is proper to say that no weight whatever bas been attached to the 
action of the inspectors, whose report was put in évidence, and referred 
to on the argument. The rights of parties injured by collision cannot 
be aSected by anything thèse gentlemen may do in the discharge of 
their officiai duties. They may be called as experts, to solve naùti- 
cal problems, if compétent for this service; in no other way oan the 
court listen to what they may do or say respecting cases of collision. 

A decree will be entered sustaining the Gratitude's libèl, and dis* 
missiug the Eutaw'â. 



Bases and others v. Power and othera. 
(Diëtriet Court, D. Mnnewta. November 29, 1882.) 

1. CJOLLTBION — VKSSBIi HaULED UP ON MABOTB WaTS. 

Where a vessel hauled ont and up on marine ways to be docked, for tlie pnr- 
pose of baving her huU repaired, by reason of insufflciency of the propa and 
stayg, breaks loose from her f astenings and slides down into the -vrater, and 
cornes into collision with another vessel, inflicting such injuries that the latter 
was wrecked and sunk, the same principles of law govem as in the ordinary 
cases of collision between vessels navigating the river, and the ownera of thiv 
coUiding vessel are responsible for the injury inflicted. 

3. BAMB— NBGLlGEaîCB OF CONTBACTORS NOT TO ExCUSE. 

The fact that a contract was entered into between the master and part owner 
of the coUiding vessel, and the persons who had charge of the dock-yard and 
ways, and who took the vessel to haul her up and perform their contract, will 
not relieve the owners of ail responsibility for loss occasioned by the négligence 
of such contractors. 
8. CoNTHiBtJTOEY NKaLiaKNOB— OwNBRB Responsiblb fob Acts 01" Mastbb. 

Where the vessel wrecked by the collision had laid up after her last trip neai 
the marine ways, and her master in charge had consented that she should be 
removed from her position above to a point directly in front of the marine 
ways, for the purpose of having her hauled out and up on them, and actually 
assisted in the removal, and left a watchman in charge, and the former pilot, 
and both knew the situation of the vessel on the manne ways, hdd, that her 
owners are responsible for the acts of the master, and that such acts contributed 
to the disaster, and that no recover/ caù be had in damages fot the destruction 
ofthevesseL 

In ÂdmiraUy. 
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Williams de Davidson, for libelants. 

O'Brien é Wilson, for respondents. 

Nelson, D. J. The plaintiffs, owners of the steamer Col. Mc- 
Cleod, bring suit in admiralty in personam, to recover damages to the 
amount of $17,000 for a collision by the steamer Butte with their 
vessel. The gist of this action is the alleged négligence of the de- 
fendants. The collision occurred upon the Missouri river, near the 
city of Bismarck, in the territoryof Dakota. The steamer Butte was 
partly hauled up on the marine ways for repairi being dismantled, 
and having on board as watchman the mate of the steamer during the 
previous eeason of navigation. The owners hadentered into a writ- 
ten contract with the persons in charge of the marine ways for 
haulingthe vessel out, the terras of which contract are not material. 
The steamer MeCleod had been put in charge of the same persans who 
hauled out the Butte, for ihe purpose of hauling her out, and had 
been dropped down to the landing in front of the ways, and lay just 
at the foot of the same, dismantled. Thèse ways are built and used 
for the purpose of repairing the hujls of vessels, and are located on 
the land, the timbers gradually inclining or sloping to the river bank, 
and run partly into the river or to the edge, so that vessels can be 
hauled out and up on them, broadside. Marine ways are necessary 
for the .proper repairing of vessels, and must be located near the 
water's edge, so that vessels afioat can be readily hauled upon them, 
and thèse dock-yards are not necessarily a nuisance, although the 
aet of hauling out a vessel broadside upon them r,eç[uires the exercise 
ofgreatcare and caution. 

On the seventeenth of November, 1879, when the steamer Butte 
was partly hauled up on the ways, as stated, and the steamer Me- 
Cleod was in front, preparatory to being hauled out, the shores or 
props Bustaining the Butte being insiifficient to hold her in position, 
she slid down into the river and collîded with the McCleod, inflieting 
Bueh injury that the latter was wrecked and sunk. The collision, 
although not the usual one occurring between vessels while navigat- 
ing the river, is governed by the same principles of law. 

I am of opinion that the owners of the Butte steamer are responsi- 
ble for the injury inflic ted on the McCleod, if no blâme can be at- 
tached to the latter vessel. 

It is insisted that the contractors, and not the owners, are liable. 
The fact that à contract was mâde between the master and part 
owner of the Butte with the persons who had charge of the dock-yard 
\nd ways, and who took the vessel to haul her up and perform his 
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contraotj will not relieve the owners of ail responsibility for loss oc- 
casioned by the négligence of sueh contractors. The negligeùce of 
the contractors who hauled out the Butte is conceded, and at the time 
of the collision a watchman was on board of the vessel appointed and 
designated by the master. In fact, the master was présent when the 
vessel was haulfed out, and knew her position, and how she was 
propped and stayed. 

Thèse facts fix the liability of the owners, for the persons employed 
to haul out the- vessel are not such independent contractors, although 
the contract is in writing, that they can shield themselves from the 
conséquence of the contractors' négligence. 

This rule was applied ty Dr. Lushington to The Ruhy Qucen, where 
the facts and circumstances did not présent. 9> case as strong as the 
one at bar. The Euby Queen had been placed in the hands of a con- 
tracter for sale, and while unier his sole charge drifted and colKded 
with another vessel, She was held liable for the injury inflicted 
through the négligence of the contractôr's servants. Lush. Adm. 266. 
The rule in cases of towage is to be distinguished from this. In the 
former, when the tow colîides with a vessel through négligence ofthe 
tug and infliots injury, the owners of the tug, and not the tow, are 
held responsible as contractors. The reason is obvious, for the move- 
ments of the tug are not under the control of those in charge of the 
tow, àndit is impossible forthem to prevent the négligent act of the 
tug or take steps to intercept it. 

In the case at bar the master and part owner of the steamer Butte, 
was présent when she was hauled ont, and knew ber position, and thé 
manner in which she was propped and stayed. The plaintifEs, there-' 
fore, are entitled to a deoree unkss the McCleod was îilso to blâme 
and eontributed to her injury. 

It appears that the steamer MoGleod had laid up after her last' 
trip near the marine ways, and the master in charge had consenteâ 
that the vessel should be removed from her position above to a point 
directly in front of them for the purpose of having her hauled out. 
There is some évidence tending to show that the owners desired a 
contract with the opéra tors and managers of thèse docks similar to 
the one entered into with the master of the Butte, but as the master 
of the McCleod consented to the change of place it is not material 
whether such contracl; was ■actually made. The master was respon- 
sible for the position taken by the vessel, and his consent ia sufficient 
to bind the owners. He was not only présent when she waadropped 
down, but assented, and left Bagley, the watchman, in charge, àhd 
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also McClender, the former pilot, and both knew the situation of the 
steamer Butte. It is quite clear th^t a proper course was not taken 
by the McCleod. She ought flot to hâve been placed in the position 
she oecupied until the Butte was laid upon the ways, in place, and 
securely fastened. The master, or person in charge, for whose act 
ber owners are responsible, was to blâme in allowing her to be 
dropped down at the foot of the ways in front of the Butte. It was a 
négligent act and contributed to the injury. 

A decree will be entered in favor of the défendants foi costs. 



The Amanda PowblIi. 
(Oireuit Cowrt, B. Ma/ryland. December 2, 1882.) 

COUJSION NOT PrOVBD— DiSMISSAL OF LlBEL. 

Upon a caret'ul considération of the évidence prn and ton în thîs case, ft was 
hdd that the alleged collision was not proved, and that the libel must be dis- 
missed 

In Admiralty. Appeal from district court. 

John H. Thomas and Q. L. Thomas, Iqx libelants. 

/. A. L. McClure and A. Stirling, Jr., for tug Amanda Powell. 

B. H. Smith, for schooner Silver Spray. 

Bond, C. J. This is a libel for a collision which took place in the 
harbor of Baltimore. The facts relating to it, so far as they can be 
definitely ascertained, appear to be thèse : 

The barge 1. 1. Munder was lying at the west side of Jackson's wharf, and 
fastened to it by lines from her bow and stem. Directly opposite her, at an- 
other wharf, the bark Nokomls was lying, there being between the bark and 
the barge a water-way sufflciently wide to permit the schooner Silver Spray 
to pass, and to lay at the wharf above the bark. The barge waa laden with 
corn. At 6 o'clock in the morning of the nineteenth of September the floating 
elevator Hattie had reraoved ail the corn which was contained in the bow of 
the barge, which eould be reached through the forward hatch, and left her 
with her bow elevated and her stem depressed, the weight of her cargo being 
astern. Between 9 and 10 o'clock of the same morning the steam-tug 
Amanda Powell undertook to place the Silver Spray at Jackson's wharf. On 
arriving at the wharf she was halted by the agent of the Northern Central 
Bailroad Company, which apparentlycontrols the wharf, and was told to wait 
until the agent eould see whether the Silver Spray was entitled to a berth 
there. This having been immediately ascertained afflrmatively, the tug, 
which was lashed to the side of the schooner, proceeded up the dock with her 
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some 15 feet. aild until she had entered the water-way betweéu thé oarge and 
tbe bark Nokomis. There she parted from heii therenot being room forbotti 
of them to pass, and the schooner was hauled up to her place by Unes from 
the wharf about her windlass. It tookabout half anhour to pull herpast the 
barge, whichitself had to be removed from itsmooringslowerdownthedockto 
give the schooner berth-room at the head of the dock. . Shortly af ter the 
barge was found to be sinking, and upon subséquent examination it was dis- 
covered she had a hole in her starboard side, which was that next the wharf, 
about eight inches long and three inches wide. 

The libelants àllegè that the injury to the barge and cargo was 
owing to the collision of the schooner with her, while in charge of 
the tug, as she was endeavoring to pass betweèn the bark and the 
barge. The respondents deny that there was any such collision, and 
affirm that the éinking of the barge after the schooner had passed 
luan 2^ost hoc &nà not propter hoc. 

The évidence, as in most cases of collision, îs in direct conflict. 
Three witnesses for the libelants, who were on the bark, say they 
not only saw thé collision but heard a crash at the time which could 
hâve been heard 60 feet; while the agent of the railroad states that 
he wâtched the whole process, and that there was no collision, and 
that he heard no noise whatever, though ho was on the wharf and 
was separated from the schooner, as she passed, by the width of the 
barge. Yet another 'witness states that he was on the barge during 
the passage of the schooner tTatching the movement, and there was 
no collision and no rolling Or motion on the part of the barge. Of 
course, the crew of the schooner and the tug deny that the schooner 
coUided with the barge, which apparently had no crew, — at leastnone 
on board, the captain of it being a bloek or two away at a drinking-- 
house. I hâve not recited ail the testimony pro and con respecting 
the faet of collision or-no collision. Snffice it to say that it is equally 
contradictory. Under this state of the évidence, to say the least, it 
is difficult to détermine what the facts are, froîn the paroi testi- 
mony. The libelants are required to make out their case by a pré- 
pondérance of testimony before they can reoover. 

I bave carefuUy thought over ail of the testimony, and cannot 
bring my mind to the conclusion that there was any collision at the 
time at ail. The witnesses who were on the bark say so, but their 
description of the process by which the tug undertook to put the 
schooner in the dock upon her arrivai is clearly untrue. They make 
a mistake as to which side of the schooner the tug was on, and are 
wrong in their statement as to the manner she tumed the sohooner'a 
bow around. The noise they describe is altogether too great for tb& 
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alleged occasion of iî, and had tbe collision occurred in the way they 
state, and with the force they say it did, there would hâve been some 
trace of the blow upon the starboard side of the schooner and upon 
the port side of the barge. But there was no trace of any blow to be 
found, the damage to the barge being upon the side of it next to the 
wharf — her starboard side. Moreover, it seems to me that had the 
tug swung the schooner's bowaround against the barge as thèse wit- 
nesses describe it, when her anchor was hanging from her cat-heads 
in the water, there would bave been some nlark or rupture made by 
it, either upon the barge or schooner, or upon both. 

Ail the facts of the case seem to show that no reliance can be 
placed upon the testimony of thèse witnesses. 

It appears to me, likewise, that had the collision occurred as the 
libelants' witnesses stated it did, the character of the injury to the 
barge would hâve been différent. It would hâve been, not a hole 
eight inches long and three or four wide, but a crushing of her plank- 
ing, extending overa considérable space. Nevertheless, shortly after 
the schooner was docked the barge began to eink. It is impossible to 
tell, and it is no part of our duty to ascertain, when it reeeived its in- 
jury. The carelessness of her captain, who apparently leaves her to 
take care of herself, to be moved around by every one who finds her 
in the way, would allow such an injury to be given without knowl- 
edge of it at the time. It is quite likely that this hole in her had 
been made either, by the elevator, or even before the elevator reached 
her, and when the corn waa removed from her bow the dépression of 
her stem submerged the orifice, and, making water slowly, she began 
to sink. 

Whether this was so or not, I am of the opinion that the great pré- 
pondérance of the évidence is that there was no damage done her by 
thèse respondents. 

The libel will be dismissed. 
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The Hudson, etc., and another. 

{District Court, 8. D. New jiork. JSovember 24. 1882.^ 

CoLLisiow — Rtjles of Navigation. 

A steam-tug having aaother tug, with which there Is danger of collision, on 
her own port hand, is bound by the tweaty-third rule to keep her course ; and it 
is no défense to a violation of this rule to show that she blew two whistles, and at 
once sheered to port in orderto give the other tug more room to cross her bows, 
on the supposition that the other tùg designed to cross the stream, the latter 
not having giveh any answering signais assenting to this maneuver ; and where 
a collision ensued from such change of course, the iormer was held liable. 

In Admiralty. - ' , 

E. D. McCarthy, for libelant. 

Benedict, Taft é Bene dict a,ni S, H. Valentîne, fôr thô Hudsoîl. ' 

Seudder é Oarter and O. it. Black, for the Yosemite. 

Brown, D. J. The libel in this case was filed by the owner of thè 
canal-barge Shoe, to recover' damages for a collision on' the f ouït h oî 
Febniàry, 1880, with the schooner Yoseiùite, in Buttermilk chânnëlj 
whéreby the barge was sunk. The Yosemite was in tow of the steam-' 
tug Hudson, upon a hawser about 200 feet long. As they were eom- 
ing t(p about the middle of Btittèrmilk channel, with a strong flood- 
tide, the càptain of the Hudson, when about abreast of the black buoy, 
saw the steam-tug E. A. Packer, with the Shoe in tow, liashed ùpoii' 
her starboard side, coming down'the stream near Governor's islandj' 
and not far from the govemment doéks. Shortly afterwards he gave 
two blasts of his whistle, and; without waiting for any teply, he im- 
mediately starboarded his helm, designing to go to the left, betweeh 
the E. A. Packer and Governor's • island. In doing so the Hudson 
went about 75 feet clear of the barge, but the Yosemite, unable to 
keep in the wake of the Hudson, and being swept further Out by the 
strong tide, was drawn against the stem of the barge and sunk hèr. 
Those on board of the Yosemite did ail that they could to keep àwày 
from the barge, and no fault being found in them, the libel, as to the 
Yosemite, must be dismissed, with costs. 

The Hudson was plainly in fault, and must be held liable on sev- 
eral grounds. The E. A. Packer, with her tow, having a strong ad- 
verse tide out in the stream, was makirig her way just inside of the 
eddy, along the line of the shore, and at a distance of from 1 50 to 
200 feet therefrom. When first seen from the Hudson she was above 
the elbow formed by the shore line below the govemment docks, and 
was therefore pointing somewhat across the channel and towards thé 



idO FEDpUIj B^POBTEB. 

Brooklyn shore. Tlie Hudsoû was on her starboard bow, while, ac- 
cording to the prépondérance of testimony, the Hudson, before her 
change of course, had the E. A. Paeker somewhat on her port bow. 
In this situation', under'rulès 19 and 23, it was the duty of the Hud- 
son to keep her course, and the duty of the E. A. Paeker to keep out 
of the way. There is no reason to suppose the Paeker would not hâve 
done so if the Hudson had held her coursé, according to the twenty-third 
rule, as there was plenty of searroom and no obstructions. The Hud- 
son's strong sheer to port, under a starboard helm, in violation of the 
rnles, led directly to the collision, and for this thô Hudson must be 
held liable. The excuse given b'y her captain, that from the way the 
Paeker was heading he supposed she was going across the stream to 
the coal-docks below Hamilton ferry, cannot be adnaitted as suflScient 
to exonerate the Hudson. Not only was this surmise as to the desti- 
nation of the Paeker ipcorrect, but the excuse, if allowed, would de- 
feat one of the vçry objecta of the rules of navigation, which is to es- 
tablish certainty in navigation, instead of the uneertainty dépendent 
upon surmises. It was the manif est duty of the Hudson to observe 
the rule and keep her course, at least until a différent course was 
agreed upon by both vessels through the exchange of mutual signais. 
The captain of the Hudson did not do this ; but, incorrectly assuming 
that the Paeker was designing to cross the stream when she was 
merely keeping the line of the shore, and intending to continue down 
vidthin the eddy, assumed also the responsibility and the risk of vio- 
lating the rules by blowing two whistles and immediately making a 
strong sheer to port, without waiting for any signais of assent from 
the Paeker, which, in fact, were never given. 

AU the circumstances of the case, moreover, rendered the maneuver 
of the Hudson a rash one, except upon the assured co-operation of 
both tugs after mutual assenting signais. The Paeker was moving 
slowly, within a slight downward eddy near the shore; the Hudson 
was going at the rate of some six or seyen miles per hour, in the fuU 
stréngth of the flood-tide ; and when the Hudson whistled, the tugs 
were only about a quarter of a mile, or less than two minutes, apart. 
In taking a strong sheer to port, out of the tide and into the eddy, so 
as to pass between the. Paeker and Governor's island, it was manif est 
that the Yosemite, on a. hawser 200 feet long, could not be kept so 
far in, shore as the Hudson, but would necessarily be swept along 
somewhat outward by the strong flood-tide, thus rendering any nioe 
calculations as, to her exact course impossible, and the maneuver a 
very hazardous ope within the narrow space allowed available. 



The prevailing reason for thé Hudsoû's course aéems, howêveï] io 
bave beeB the càptain's préférence for tlie westerly fork of the chàn- 
nel around Diamond reef, instead of the easteriy one. But it waa 
proved on the trial that the easteriy one was equally safe, and was 
then unobstructed : *o that no weight can be given to that considéra- 
tion. 

The Packer not being sued, I hâve not considered whether or not 
she was in fault for not doing ail she could to avoid the collision. 

The libelant is entitled to judgment against the Hudson. with 
Costs, and to an order of référence to ascertain the damages. 



The Ibmaelb.* 

ÀLLEGIiO V. LbBEB.* 

{District Court, E. I), Jfew York. Deoember 16, 1882.) 

1. Biix ov LA.DING— Caego notDblivbkbd— Bubdbn of Peoop. 

A cargo of sulphur, on being weighod as delivered, proved to be 28 tons 
short of the amount stated.in the bill of lading, which also contained a mem- 
prandum " weight and quality unknown ;" three offlcers of the yessel testifled 
that ail the sulphur. taken in was delivered, except what escaped through the 
pumps. Held, that the burden was upon the consignée to prove thàt the difler- 
eiice arose frotn abstraction of the missing quantity où -the voyage. 

2. MaSTES'S QUATUITT. 

On the above state of facts, the master -we^hddt entitled to recover a grotnity 
provided by contract to be paid to liim by the consignée on proper dehyery of 
the cargo. 

In Admiralty. 

JJZio tf Da»i«on, for the yejBsel and the master.. 

Sidney Chvbb, tôt the consignée. 

Benbdiot, I), J. Thèse two cases wôre tried together. One action 
is for non-delivery of 28 tons of sulphur, alleged to hâve been ahipped 
on board the Italian bark Ismaele in the port of Girgenti, to be thence 
transported to New York. The second-named action is to recover a 
gratuity of £10, provided by contract to be paid to the master on 
proper delivery of the cargo pf the same vessel on the same voyage, 
being the aanie cargo of sulphur referred to in the action for non» 
delivery. , On the part of the meréhant, Leber, the charge is that 28 
tons of sulphur were abstraçted from the cargo duting l^e voyage m 

•Reported by R. D. & Wyllya Bénedict. 
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question. On the part of the bark, the avermeut is ihat ail the sul- 
phur shipped was delivered, except a small portion that came eut 
through" the pumps when the ship was pumped at sea during the voy- 
age in question. 

The bill of lading signed by the master describes the cargo as 
consisting of 558 11-20 tons of sulphur, bat it contains a mémoran- 
dum "weight and qualityunknown," and doesnot, therefore,afford évi- 
dence of the quantity shipped. The sulphur was laden in bulk, and 
constituted the whole cargo of the vessel. The voyage was from 
Girgenti to New York direct, and there is no évidence that the vessel 
stopped &.t any intermediate place during the voyage, or that any of 
the cargo was lost during the voyage, except the small portion that 
escaped through the pumps. On arrivai in New York the sulphur 
was weighed as delivered, and found to weigh 530 tons, being 28 
tons less weight than stated ih thé bill of lading. The ship-master, 
his mate and his boatswain, testify that ail the sulphur taken in at 
Girgenti was delivered in New York, except what escaped through 
the pumps.' The testimony of thèse persons is sufficient to cast 
upon the merchant the burden of proving that the différence between 
th§ weight stated in the bill of lading, and the weight ascertained at 
the delivery, ariaes from an abstraction of the missing quantity from 
thè cargo during the voyage. Accordingly, the naerchant haB at- 
terupted to. profè the weight of sulphur shipped. But the testimony 
taken under a commission to Girgenti for this purpose is fatally 
defective. This testimony, while it shows that the sulphur shipped 
wetit fl^om the warehoùse to government scalès to be weighed, and 
'thfehce to' the seashore, and then to the bark, contains no légal proof 
of the actual weight of the sulphur so shipped. The persons who 
did the weighing, and whose names are disclosed, were not examined. 
This omission, under the cireûmstanceé, is one that cannot be over- 
looked, and it leaves the testimony respecting the weight of the sul- 
phur ■shippedincbmplete, and insuffioient to overthrow the testimony 
Hn behaK of the bark that ail thé sulphur shipped was delivered in 
■Newiïoik." ":: , ' '■ — ^ ;. ■ 

The merèhant has also sought to prove an abstraction of cargo by 
évidence respecting the condition of the cargo under the thrée hàtches 
of the vessel at the time when the hatehés were Opened in New York, 
and from. this évidence draws the conclusion that sulphur waS 
«hoveled out' of each of thé thrée hatches durîng the voyage. But I 
am ;TinabIe to draw sucb-a cônolusion from the testimony that hàs 
been presented. The ofiScers of the vessel explain the appearance of 
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the cargo iinder the hatehes by saying that they were compelled to 
retrim the cargo at sea after heavy weather, and in so doing left the 
sulphur under the hatchea in the condition it was in on arrivai ; and 
their testimony is sufScient to overcome the not very probable sug- 
gestion that the thiee hatehes of the bark were opened during the 
voyage, and sulphur shoveled ont of each hatch to the amount, in ail, 
of 28 tong, and the same placed on board some other vessel supposed 
to hâve corne along-side the bark for that purpose. Certainly it would 
be improper to infer that such a transaction had taken place from 
the mère appearance of the cargo at the time the hatehes Were opened 
in New York, in the face of positive testimony that no such thing 
was done. But little support to the merchant's case is obtained from 
the testimony that, when the hatehes were opened, the mate falsely 
stated that sulphur had been thrown overboatd during the voyage. 
The mate coùld speak very little English, aiid those who cônverséd 
with him could not understahd Italian, and I àm not certain tbât'he 
was understood. ît is quite likely that he was aÛuding to sûlphux 
that had been cast out by the pumps. ; 

My conclusion, theref ore, is that the non-delivery of sulphur charged 
by tliè marchant has not been proved. Therèsult is that thélibelof 
the merchant must be dismissed, with côsts, and the libel for thé 
griatuity must be sustained. 



The Calista Hawes.* : 

(DiiMet Court, E^:D. Nm York. December 4, 1882.) ; > : 

Nbaugençe ra H0I9TING Barrbï,— Pbbsonai. Injubt— LliflELiTT- 1,;,, 

Where an assistant United States weiglier, wliose duty jt,was to ^eep^ally of A 

vessél's cargo while it waa heing discliarged, was requiréd to be about tljé main 

hatch on the main deck of the vessel, and the mate undertôok'to hôist àbatrël 

from ihç pier on the opposite side of • the y essel from that on whieh th^ xyirgo 

was boing discharged, vfit^ the tackle and fall employed to raise thé cargo 

• îromthe hold, which was se arrànged fhai the barrel Wâs swun'g' actoss the 

' ! dé.ck in spite of the efforts of'two menstationed on the' rail to assistlh getting 

, ,the;barre) to the deck, an,d the bairel, ,whii|e so swingipgj-strvi^k the weiglier, 

who.-wra8,standingQn the deck with hisback tur^ed to the rail, ànd knpcked 

hinj over the combings of the hatch into the lôwer hotd, nowarning hav- 

'ingbeen given him in tiniè 'to enàble him to m'ové, Aeîd, llhât' the' liMIatit's 

' . injuries àrose froai. a neglect on' the part of the' ownei of tiie ship to disehàrge 

■ ••Reported by-K. D.'» Wylly» Benedict ' 
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; a duty arising on navigable watèr out of %he empJoymcBt of the ship as an 
instrument of commerce, and owing to the libelant, and that the vessel waa 
liable for the injuries resulting, and tbere must be a référence to ascertaiu the 
amount. 

In Admiralty. 

Beehe, Wilcox & Hdbhs, for libelant. 

Butler, Stillman é Hubhard, for the vessel. 

Bbnediot, D. J. The faots of this case are not in doubt : 

The libelant, William G. Vance, was an assistant United States weigher, 
whose duty it was to keep tally of the cargo of the ship Calista Hawes, while 
that vessel was discharging her cargo in thls port. The cargo consisted of 
ii-ôn ore, and was discharged into a lighter lying along-side the ship on her 
starboard side. The libelant, in order to a proper discharge of his duty, was 
required to be about the main hatch upon the main deck of the vessel. Dur- 
ing a short cessation ,of the discharge of the cargo, the mate of the vessel 
undertook to raise from the pier on the port side of the vessel to the deck of 
the, yessel a barrel of tar. He used for this purpose the tackle and fall em- 
ployedto raise the cargo from the hol4. This tackle and fall were attached 
to a span rigged to the masts over the main hatch, the spàn being fastened 
by a guy-rope on the starboard side, so that it could not swing to port, but 
would raise tbeweight over the center of the hatch. The mate, without 
loosing the guy by which the span was guyed to starboard, carried the fait 
oyer^the poi;t side of the ship to the pier, and then attached it to the barrel 
of tar, and by horse-power raised the barrel above the rail. No guy-rope had 
been attached to the barrel, but two men were statibned on the rail to assist 
in getting the barrel to the deck. The resuit of this method of proceeding 
was that the barrel, when raised by the horse, as soon as it cleared the rail, 
and in spite of the efforts of the men on the rail, was puUed by the power of 
the horse across the deck from the rail to the hatch. At the time the barrel 
was thus puUed across thè, deck, the libelaiit and ànother man were standing 
on the deck batween the rail and hatch near to the combings, with their backs 
to the rail and directly in the course ta'îen by the barrel. Both men were- 
struck by the barrel as it passed across the deck. One was not injured, but 
the Ijbelant was knocked over the combings of the hatch and into the lower 
hold. îî'ct warnihg was given to the libelant in tiine to euàble him to move 
from his position. 

Upon thèse facts the liability of the ship is clear. The libelant'a 
injuries arose from a neglect on the part of the owner of the ship to- 
discharge a duty arising on navigable water out of the employment 
of . thé ship as an instrument of commerce, and owing to the libelant.^ 
The inàte was in chargé of the ship. His neglect was in law the neg- 
leqt of,th(a ow;9er. It was the duty of the mate so to hoist the bar- 
rel as to prevent it from being pulledby thé power of a horse acros» 
the deck where the libelant was standing. This duty was negleoted 
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■when the baifrel wàs hoisted with the span so guyed 'that tiie barrel, 
wli0n raised by the power of the horse above the rail, would be drawn 
by tbe samepower Out of the hauds of the men on the rail and across 
the deck. The duty thus neglected arose upon navigable water, out 
of the employment of the vessel as an instruinent of commerce. 
The case is similar. in principle tothe case of The KateCann, decided 
by this court and affirmed by the circuit court, 2 Fèd. Rep. 241; 8 
Fed. Eep. 719. 

The libelant was guilty of no négligence. He was standing wbére 
he had the right to stand in thé discharge of bis officiai duty. If he 
could bechargeable with knowledge that the barrel was being hoisted 
from the pier at that place, he had the right to assume that it Would 
not be puUed across the deck where he waS, and no notice to the oon- 
trary was giyen him. 

There must, therefore, be a decree in favor of the libelant, with an 
order of référence to ascertain the amount. 



The Francisco Garguilo.* 
[District Court, E. D. New York. Decembèr,7, 1882.V 

Pilotage — Tendee of Services— Btatb Stattjte. 

A pilot-who brought a vessel into the port of New York from sea becàme 
entitled under astate statute to pilot her to sea when she nexl left tlie port, by 
himself or one of his boat's Company. The master of the vessel arrangea with 
the pilot to meet him at a certain time and place, whence they were to go on 
board the vessel together. Thie pilot presented himself at the time and place 
appointed; the master did not appear, but went on board and to sea with- 
out a pilot. HM, that this was sufBcient tender of his services on the part of 
the pilot, without his presentinsr himself on board the vessel, to chargé the ves- 
sel with liability for the damages resulting from the non-performanèe of tke ob- 
ligation created by the statute. 

In Admifalty. , , . 

Butler, Sûlhnan & Hubbard, for libelant. 

Goodrich, Deady é Platt, for elaimant.' ' -■ - ' 

Benedict, D. J. This case cornes before the court npon exceptions 
to the libel. The facts averred in the libel are in substance thèse: 
The libelant, John E. Johnson, being a regular licensed pilot, was 
employed to pilot the bark Francisco Garguilo from sea to the port 
cf New York, and in fact did bring that vessel in from sea. When 

♦Reported by R. D. & Wyllys Benedict. 
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the vessel was about to leave the port the next time, the master of 
the vessel arrangea with the libelant to meet him at a certain time 
and place in the city of New York, whence, according to the arrange- 
ment, the pilot and the master were to go together on board the bark, 
and the bark was then to be taken to sea by the libelant. In pursu- 
ance of this arrangement, the libelant presented himself at the time 
and place appointed. The master did net then appear, but went on 
board his vessel and to sea without a pilot. 

The statute of the state of New York provides that "any pilot 
bringing in a vessel from sea shall, by himself or one of his boat's 
Company, be entitled to pilot her to sea when she next leaves the 
port." By virtue of this statute the libelant, upon the facts statéd,' 
became entitled to take this vessel to sea on the voyage describediH 
the libel. An obligation to employ and pay the libelant for that 
service was croate d by the statute. Upon due tendér of the service 
by the libelant and refusai by the master to accept the same, a right 
of action for damages resulting accrued to the libelant. This right 
of action arising out of the non-performance of a quasi contract of 
pilotage is maritime in character, and may be enforced in admiralty. 
The case is similar, ïq thèse respects, to cases decided by the suprême 
court of the United States. Steam-ship Co. v. Joliffe, 2 Wall. 450; 
Ex parte McNid, 13 Wall. 242. 

In order to make a proper tender of his services as outward pi|ot 
for the vessel, it was sufficient for the pilot to présent himself at the 
time and place appointed by the master to meet the pilot and take 
him on board. Under the circumstances stated in the libel it was 
not necessary for the pilot to présent himself on board the vessel in 
order to make the tender of service complète. Nor is the rendition 
of some service by the pilot on board of the vessel necessary to 
charge the vessel with liability for the damages resulting irom the 
non-performance of the obligation created by the statute. 

There must be a decree for the libelant upon the exceptions, with 
leave to claimant to answer on payment of costs. 

See The Alzena, 14 Fed. Rep. 175, and note. 
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FoLsoM V. CoJîTiNENTAL Nat. Bank OF New Tobk, aud another, 

Security.* 

{Circuit Court, N. D. Georgia. 1882.) 

Rbmoval op Gatjse— Controversy Must be Sbfakable. 

One of two défendants jointly sued in a state court cannot remove the cause 
into ihe fédéral court on the ground of diveraity of citizenship betweeà himself 
and plaintitf without showing that the controveray is separable. 

Motion to Eemand. 

Reuben Arnold and JE. N. Boyles, for plaintiff. 

Mynatt é Howeit, for AeîendiantB. 

McCay, D. J. The Continental National Bank of New York sued 
eut an attachment in the stâte courts against Folsom, and gave Wal- 
lace as security on the attachment bond. 

This is a suit brought on the bond by Folsôm against the bank 
and Wallace in the state court. The bank, as a citizen of the state 
of New York, filed a pétition for the removal of the cause to this 
court, setting up that in the cause there is no controversy whatever 
between it and Folsom; that Wallace, a Citizen of Georgia, is merely 
a nominal party, and that Folsom is a citizen of Georgia. The court 
refused to pasS the order for removal. The petitioner, nevertheless, 
filed papers in this court, and now Folsom sues to remand the cause 
to the state court. The latest case on this subject that has been 
reported is Hyde v. jRwbZe, 104 U. S. 408. 

That was a suit on what was alleged to be a partnership contract 
of bailment. Certain of the alleged partners were citizens of anoiher 
state, not only from plaintiff, but from Ruble, the résident défendant, 
and they had filed a plea that they were not partners, and that the 
contract had been p'erformed. They moved the removal of the cause. 
The court (the chief justice delivering the opinion) decided that the 
second clause of section 639 of the Eevised Statutes is repealed by the 
act of 1875. The court further decided that under the second clause 
of the second section of the act of 1875, to rnake the controversy 
removable in a case where ail the parties on one side were not citi- 
zens of a différent state from the parties on the other side, there 
must exist in the suit a separate and distinct cause of action, in 
respect to which ail the necessary parties on one side are citizens of 
différent states from those on the other. 

«Keported by W. B. Hill, Esq., of the Maçon, Ga., bar 

v.l4,no.9— 32 
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This îs a suit on a bond — a joint bond. The plaintiff claîms a 
right to sue ail the obligera on the bond. He has a- perfect right to 
do this; this is his cause of action. It is not against the bank, nor 
Wallace, but it is against botb. Even if the bond were several as 
well as joint, the plaintiff would bave a right to treat it and sue on 
it as a joint bond. And this he bas done. Tbe cause in 104 U. S. 
is much stronger than this. There, on this question of partnership, 
the controversy might be fairly said to be a separable one, but the 
court refused the pétition for removal because the piaintiff's complaint 
in the cause of action was jqint. Hère there is no separate obligation 
to the plaintiff. The parties are bound jointly, or not at ail. What 
■would be a good défense for one would be good for the other. What 
"would charge one would equally charge the other. 

Under the ruling in the case I hâve referred to, I feel compelled to 
remand the cause. Let au order be drawn accordingly. 



TayiiOR V. HoLMKS Eud othera. 
{Circuit Court, W. JD. North OaroKna. October Term, 1882.) 

1. Equitt— Eeuef fbom Mistakb of Law. 

Although a mistake of Jaw furnishes no ground for the interférence of a 
court of equlty, yet where there is a plain, adinitted, or uadisputed mistake of 
law, arising from ignorance or inadvertence, and the mistake is mutual, equity 
•vvlll relieve. 

2. EqUiTT JUItlSPKUDENCE — RtTLEB WHICÏI GOVBTIN. 

The fédéral court can take judicial notice of the laws of the several gtates of 
the Union, and in construing the constitution and statutes of a state, and the 
laws which regulate the rights of property in a state, it .will be governed by the 
décisions of the highest court of the state; but upon légal questions of a more 
gênerai nature, and in the principles of èquity jurisprudence, a fédéral court 
is influenced but not bound by the décisions of state courts. 

3. EqOIIT Pl/BADING— Suit BT MabEIBP WOMAIÎ. 

A feme covert must sue and be stied jointly with her husband, unless she 
claims a right in opposition to him, wheû her proehein ami, with hèr consent, 
may sue on her behalf , and her husband be made party défendant. 

4. SaMB— NB0E88ABT PARTIES. 

. AU parties interested in or entitled to Ijtigate the same questions in contro- 
versy, are necessary parties, and must be joined in the suit. 

5. DBM0HBEIÎ— What ii* Admïtb. 

A demurrer admits only matters of fact positively alleged, and not conclù-i 
sions of law, or mère pretenses and suggestions, or tbe correctness of the 
ascription of u yarposé, whén not justifled by the faCt positively alleged. 



TATLOR V. H01.MB8. 499 

6- BiLi — WHEK DlSMlSSED. 

A bill in equity , where (1) there « a want of certalnty in allégation to show 
that plaintiiïs are entitled to the relief demanded ; (2) tbe right to relief bas 
been barred by tbe statute of limitations; (3) long and gross négligence of 
plaintifls in seeking relief, unoxplained by sufflcient équitable reasons and cir- 
curnstances, — will be disniissed. 

7. FORBIGN GoilPOBATIONS— KiGHTS— COMITT OF STATEB. 

A corporation bas no légal existence witbout tbe limits of the state wMch 
croates it, but wbere it is authorized by ,its charter to make contracta and 
acquire property for the purpose of carrying on its legitimate business, and is 
invested with the capacity of suing and being sued, it may by comity make 
cnntracts and acquire property in other states, and as to such contracts and 
property may seek the remédies afforded, and is bound by the obligations im- 
posed by tbe laws of such states. 

8. SaME— FOKPEITtTKE OF FRANCHISE. 

Causes of forfeiture do not operate per te, neîther can they be taken advan- 
tage of coUftterally, nor in any other manner than by a direct proceeding in- 
Btituted for the purpose agaiust the corporation by the sovereign which cre- 
aled it, arid such sovereign may waive the right of forfeiture 

9. 8AME — BOTiREinJBU OF Chakteb. 

A corporation may siirrender up ite charter and thns détermine Ug existence, 
but there must be some deânite act of surrender, and an accepfance by tbe 
sovereign or its duly-appointed agent. A there non-user of its povrers is not a 
surrender, nor will a court of equity be warranted in presuming a surrender 
from the abandonment of its franchise in intention only. There must be a 
declared purpose and act on the part of the corporation to justify such an in- 
ference. 

10. SaME— DieSOLXTTION— RiGHTB OF CrBDITOHS AND StOCKHOLBBRS. 

The rightsand interests of the creditors and stockbolders of a corporation 
are not extinguished or seriouslyimpaired by its dissolution, and provisions are 
usually made, either in the charter or by the laws of tbe state of its création, for 
winding up the business and securing suoh rights and interests. 

H. Bamb— Suit Brodght bt Stockholdeb. 

A stockhold^ may bring suit against the corporation of which he is share- 
holdér, on behàlf of hiniself and associâtes, iii a case where the corporation 
refuses to bring suit, or where the directom, trustées, or other représentatives 
are guilty of fraud, breach of trust, or are proceeding ultra vire», and in such 
case the corporation and its offlcers should be parties défendant. 

12. Bame— What Must be Shown. 

In a suit by stockholders of a mining corporation to enforce a spécifie per- 
formatice of a contract made by the défendants with said corporation, the 
plaintifb must show when they became stockholders, and whether they entered 
into the original enterprise, or for -a small price purchased tbeir stock in the 
market after the failure of the company or the expiration of the charter, and 
that they réquested the diréctors bf the corporation to Institute suit against 
- the défendants, and that the directors had trust fnnds, Oc trere oflered proper 
indemnity Jtor such légal proceedings ; and the time when any of the directors 
died, or when and how they resigned office. 

13. TeUST— ÀCCEI*TANCB CF. 

A volui»tary or express tMistcannotbe'lmposèd oii any one tinless he 
agreesitJo SKcept, or by clear implication assumes the duties aad liabil^ties; 
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ivliiîe aoceptance in a caae of an implied, resulting, or constnictîve trnst ia not 
necessary, the law holding him liatile to thé performance of such trust whether 
he is willing or unwilling to accept the trust. 

14. Same— CoNTRACT roB Salb op Land. 

A binding coiitract for sale of land enforceable in equity, though in fact un- 
oxccuted, is considered asperforraed, and the land is in equity the property of 
the Vendée. When the vendee has paid ail the purchase money he has a com- 
plète équitable estate, and the vendor is a mère trustée of the légal title, and 
if the vendee has paid only a part of the purchase money, the vendor is a 
trustée to the extent of the amount paid. 

15. SAsrE— Implied Teust— Vendob. 

Where a person, for a valuable considération, contracta in writing to sell 
lands to the use and benefit of another, an implied trust arises in favor of the 
vendee against the vendor and his représentatives, and those claiming under 
him. 

16. SaMÉ^STATOTB of LmiTATIONS. 

Where a trust arises by implication out of the agreement of parties, and there 
is no eonflict of claim or adverse possession between the Vendée and cestui que 
trust, statutes of limitation do not apply ; but where there is a eonflict of 
claim, and the party having the légal estate holds adversely, the statuts of 
limitations will protect the one having the légal title, and vrho is sought to be 

I converted into a trustée, by a decree founded upon fraud, breach of trust, or 

some inéquitable advantage obtained by him, 

i 17. Same— RuLB OF Pjropbktt. 

t Fédéral coirts, in passing upon questions relatiag to property in the several 

' •states.rçcognize statutes, of limitations, attd give thera tlie CQnstruction and 

elîect that are given by local tribunals ; and they will oonsider équitable tights 
as barred by the same limitations, where nothing has been done or said djrectly 
or indirectly to recognize such équitable elaims by the adverse possessor. 

In Eqaity. 

A. B. Conger and D, M. Furchés, for plaintiffa. 

J. M. McCorkle, for défendante. 
. DicK, D. J. The gênerai demurrer of the défendants |8 a déniai, 
in form and substance, ofth© right of the plaintiffs to bave their 
ease considered and acted ùpori by the court, and is an admission of 
the truth of the allégations of thé matters of fact set forth in the 
biU whi.çh are properly ple£t.ded. 

It is necessary, therefore, for tbe court to consider what are the 
allégations of material facts -which are set forth in the biil; whether 
they are Btated in dirëelr' terms and with sufficient précision to show 
that. there is a deflniie lequity in behalf of the plaintifs, entitling 
them to the relief demanded; whether the plaintiffs hâve lost their 
right td'ïelief by the bar of a stâtute of limitations, ôrrby lapse of 
time, unexplained by proper équitable circumstances;; and whether ail 
.neeessaryjparties hâve been made, so: that the court can pijt an end 
to 'the litigation by adjusting and settling in this suit Jàe rights of 
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ail persons wlio are interested in or affected by the subject-matter in 
controversy. 

As there was considérable discussion by counsel as to the force 
aud eiïect of a demurrer, and as to the extent that it can be made 
available in défense, I will state briefly some of the well-settled 
priuciples on this subject. A demurrer is applicable to any défense 
which may be made out from the allégations in a bill ; but the most 
ordinary grounds of demurrer are want of jurisdiction, want of 
eqiiity, multifariousness, and want of ', parties. ■: By demurrer a de- 
fendant may properly insist upon staleness of claim, the statute 
of limitations, and long acquiescence in his adverse possession and 
claim, 

The protestation usually inserted in a demurrer is a practice de- 
rived from the eommon law, and bas no effect in limiting admissions 
as to faets properly alleged in the pending suit. 

The formai statement of causes of demurrer, though usual, is not 
absolutely necessary. The assertion of a gênerai demUrrer is that 
the plaintiff has not, on his own shomng, made out a case. If 
the causes of demurrer are not formally âet fortb, the plaintiff may 
object, and require them to be thus stated; K the défendant assigna 
causes of demurrer ore ternis he will not generally be eatitled to 
costs; for if the objections had been formally stated, the' plaintiff 
might hâve submitted to the demurrer and asked leave tO amend 
his bill. .. • 

Whei-e a demurrer for want of parties is filed, the demUrr«r should 
point out the proper parties, iand thus give the plaintiff an opportu- 
nity to amend; but this rule does not apply where it àppears from 
the face of the bill that the plaintiff has 'suf&cientinfonhation as 
to the names, interests, and résidences of the proper parties.: ■ If the 
objection as to parties be made ore tenus ai the hearing.'the plaintiff 
will be allowed ta amend without costs. 

In order to présent clearly the questions of law dispuseed: and de* 
çided in this case, I will givô a. brief outiine of the materiûl allège^ 
tions' in the bill.: ...■-,> .,.; ,; j, . ? ; : 

The plaintiffs allège that they are the owners and holders of neàrly 
three-fourths of the stock issued by the Gold Hill Mining iCothpany, 
a corporation duly created and organized under the laiws of iNe^ Yprk 
on the thirtieth of August, 1853, for thepçrpose of carryingjon the 
business of mining in the county bf Rowàn-and State of North Garo- 
lina. Thercapitai stock was fixed at' $1,000,000, in 200,000 sharesj 
at $5 a sbare ; and the x:orpora:tion was tocontinue toz.25 yeacs; au4 
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its principal place of business was in the city of New York. That on 
the first day of September, 1853, the défendant Moses L. Holmes 
offered and agreed to sell the property in controversy to certain per- 
sons for the benefit of said corporation, and convey the same by un- 
questionable titles. The amount which he was personally to reçoive 
forsuch sale and conveyance was $151,000, and 30,000 shares of the 
stock of the corporation. The company also agreed to pay off incum- 
brances to be placed on the property to the amount of $125,000. 
The other défendants, being interested in the said property, agreed 
upon the jeceipt of their share of the purchase money to join in a 
conveyance with said Moses L. Holmes, and they ail did on the fourth 
day of October, 1853, exécute a deed to the président and directors 
of said company, for the considération then stipulated and fixed at 
$299,600, conveying six tracts of land, containing in ail 517 acres, 
etc. This deed was, in some respecta, imperfect, and did not convey 
a fee- simple titl« for the want of proper words of limitation to convey 
a fee. On theninth day of July, 1855, the défendants executed an- 
othér deed for said property to Isaae H. Smith, président, his succès- 
sors and assigna, in trust that he sbould stand seized and possessed 
thereof for the benefit of the company, etc. 

This deed was defective in not containing appropriate words of 
limitation to convey a fee as cçntemplated by the parties to the con- 
tracts of sale. The said Isaac H. Smith died in 1858, and never 
made or attempted to make a conveyance of said property. 

The feiUifurther allèges that the défendants were acting trustées and 
superintendents of the company from the commencement of its opér- 
ations until December, 1860, when the last incumbrance was re- 
moved, the company then being left in debt over $40,000, as the 
resuit of its opérations, beeides $20,000 assessed on its stock. 

The bill then allèges that the défendants, knowing that there were 
not proper words of limitation in the said deed to Isaac H. Smith ta 
convey the fee, and that on his death they held the légal title as re- 
versionérs, and that they were bound to exécute the trusts arising 
from their contracts with the company, neglected and refused to ex- 
écute proper deeds to carry out such trusts, but on the tenth day of 
July, 1861, by threats and armed violence, did drive off the servants 
and agents of the company, and take possession of ail the property 
then owned by the company at Gold Hill, convert the rents and 
profits to their own use, and caused the said property to be sold un- 
der attachments, ànd tbereaf ter pi'etended that ■ they had acquired a 
perf ect title, ànd hâve also fraudulently suffered said lands to be sold^ 
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aïid incumberecl with mortgages which are clouda upon ilie title of 
the Company, etc. 

The billfurther allèges thafc the company, besides the purchasé 
money mentioned in said deeds, speut large sums in purchasing other 
real estate at Gold Hill, and in improvements thereon, of ail wMch 
it had possession until July 10, 1861, thereafter becoming "utterly 
disorganized;" its directors holdingno meetings after 1862, and nnly 
one of thé directors now survives, and he incompétent and negieoting 
to protect its rights, and those of its stockholders and creditors. 

The bill further allèges that the/eme plaintiff waa married in 1864, 
and still remains under the disability of coverture. The prayer for 
relief is that the défendants be required to exécute proper deeds and 
conveyances according to their oontraots with the Gold Mill Mining 
Company, to a trustée appointed by the écart to hold to the use of 
the creditors and stockholders of said company; and that èaid défend- 
ants be compelled to account for peruunal propérty used and destroyed, 
and for rents and profits since July 10, 1861, etc. 

When we consider the terms of the original contract of August 30, 
1853, and of other subséquent coutracts, and the ianguage of the 
deeds of October 4, 1853, and July 9, 18K5, and ail the circumstances 
attending the whole transaction, we conclude that the manifest in' 
tent and object of ail parties were that the said deeds should convey 
a fee-simple title to the lands mentioned, and that tbis iutent and 
object vrere not aecomplished on account of the mutual miatake of the 
parties, and the inadvertence or unskillf ulness of the draftsman in 
nôt using appro|)riate words of limitation in the deeds. Although it 
is a gênerai rule that a mistake of lav? furnishes no ground for the in- 
terférence of a court of equity, yet this rule is sometimes departed 
from when there is a plain, admitted, or undisputed mistake of law 
arising from ignorance or inadvertence. SneU v. Ins. Coi 98 U. S. 85. 

There could scarcely be a clearer case for a court of equity, if ap- 
plied to by proper parties, in proper time, and in a proper manner, to 
interfère and furnish adéquate relief by exercising its powers of cor- 
rection of written instruments, and specificàlly enforcing contracts for 
the sale of land. The contracts were in writing, within the provisions 
of the statute of frauds; they were certain and fairin ail theirpq,rts; 
they were founded upon valuable and adéquate considératiQns paid 
and rèceived by the respective parties. The offioerS of the , corpora- 
tion were put in possession of the premîses,and expend^ large sums 
of money in buildings, fepaiirSi and improvements; tbQvendoïsweïe- 
capable, and could easily perform the agreements of the ©ontraots, and 
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the errors in tbe deeds were eaused bythe mutual mistakeof the par- 
ties. Nearly ail the éléments which constitute the equity for correc- 
tion and spécifie performance are to be found in this transaction . 

It is a welï-settled principle in equity jurisprudence that where a 
person for valuable considération contracts in writing to sell lands 
to the use and benefit of another, an implied trust arises in favor of 
the vendee against the vendor and his représentatives, and those 
claiming under him as volunteers or with notice of the contract. 
When things are thus contracted to be done, equity treats them, for 
many purposes, as if they were done, and will specifically enforee 
such contracts by decreeing a proper conveyance, or correcting a con- 
veyance which fails to accomplish the purposes of the parties. 

The right of spécifie performance acorued to the corporation in this 
case at the time it complied with the contracts of sale, and the équi- 
table right of correction accrued at the time of the exécution of the 
defective deeds, onthe fourth of October, 1853, and the ninth of July, 
1855. : , . 

The corporation never instituted any suit for the enforcement of 
thèse clear and definite equities, and we will now consider whether 
the plaintiffsj by the statementa in their bill, hâve shown themselves 
entitled, after solong a lapse of time and after such material changes 
in circumstances, to the relief which they demand. 

In considering the questions involved in this suit I will notice some 
of the many causes of demurrer assigned, and foUow, as near as pos- 
sible, the line of argument adopted by tho counsel of the parties. 

The counsel of the défendants présents thèse légal propositions: 
"The bill shows that the Gold Hill Mining Company was created 
under the laws of New York, and ail remédies affecting the rights of 
stoekholders and creditors must be governed by the laws of that state, 
and this court, differing from the rules prevailing in state courts, takes 
judicial notice of the laws of New York." I assent only to a part of 
thèse légal propositions. This court can take judicial notice of the 
laws of the several states of the Union, and in construing the consti- 
tution and statute lâws of a state, and the laws which regulate the 
rights of property in such state, will be governed by the décisions of 
its highest courts; but upon other légal questions of a more gênerai 
nature, and in the principles of equity jurisprudence, a fédéral court 
is influenced by but not bound to follow décisions of state courts. 

When a corporation is created by a state statute, its powers, duties, 
and privilèges, and the mode of exercieing them, must dépend upon 
the laws of the state which created it, and it can make no contracts 
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and do no acte within or without Buch state except such as are au- 
thorized by its charter. It has no légal existence without the limits of 
such state. But where it is authorized by.its charter to make con- 
tracts and acquire property, in gênerai terms, for the purpose of car- 
rying on its legitimate business, and is invested with the oapacity of 
suing and being sued, it may, by the comity which is recognized to 
the fullest extent in this country, make contracts and acquire prop- 
erty in other states, and as to such contracts and property may seek 
the remédies aiïorded, and is bound by the obligations imposed by 
the laws of such states. Bank of Augusta y. Earle, 13 Pet. 519. 

As the Gold Hill Mining Company was authorized by its charter 
to make contracts and acquire property for the purpose of carrying 
on its business, and made contracts within the scope of its author'ty 
as to real and personal property in this state, by which it acquired 
légal and équitable interests, its rights and remédies as to such prop- 
erty must be governed by the laws of this state. 

It is further insisted by the counsel of the défendants that as the 
Gold Hill Mining Company failed or negleeted to pay its debts, and 
suspended its lawful and ordinary business for more than a year sub- 
séquent to its disorganization in 1861, it was dissolved by virtue of 
the provisions of a statute of New York. 2 Eev. St. N. Y. p. 706, 
§ 46. ■ 

I hâve not hère referred to any décision of the hjghest court of 
that state fumishing a construction as to the force and effect of said 
statute, and I cannot assent to the construction insi'sted upon by the 
counsel of défendants. 

Causes of forfeiture do not operate per se, neither can they be taken 
advantage of collaterally, nor in any other manner than by a direct 
proceeding instituted for the purpose against the corporation, so that 
it may hâve an opportunity to answer. Such proceedings can be in- 
stituted by no one but the sovereign which created the corporation, 
and such sovereign may waive the right of forfeiture. Proceedings 
toenforce forfeitures belongtothe common-law jurisdiction of courts, 
and courts of chancery do not deal with such questions unless em- 
/powered to do so by express statute. They can deal with officers of 
corporations as trustées for any abuse of their trusts or failure in the 
performance of duty. Neither the insolvency of the Gold Hill Min- 
ing Company, nor the failure of the corporation to elect ofi&cers at the 
appointed time, operated as a dissolution or was a virtual surrender 
of its franbhises. A private corporation in this country is not com- 
posed of intégral parts which are essential to its existence. The 
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stockholderS compose the company: The direetors and officers are 
agents necessary for the active management of the affairs of the com- 
pany, but they are not' intégral parts essential to its existence. A 
corporation pOssesses strong and tenaoious principles of vitality, de- 
rived from ïts charter bestowed by sovereign authority, and does not 
cease to exist until its dissolution is accomplished in a manner pro- 
vided by law. 

A corporation may surrender its charter to the sovereign power 
that creatëd it, and thns détermine its existence, but there must be 
sonïe definite act of surrender, and an acceptance by the sovereign or 
its duly-authorized agent. Mère non-aser of its powers is not a sur- 
--render, and a court woald not be warranted in presuming a sur- 
render frOm the abandonment of its franchises in intention only; 
there must be a declared purpose and act on the part of the corpora- 
ti'Oîi.to §ustîfy*such an inferenoe. In the charter of the Gold Hill 
Mining Company, and in the laws of New York, ample provisions 
were made to enable the company to effect a reorganization and put 
in opération its BUspended powers. As the direetors who controlled 
thé affairS of the company in 1862 were trustées of an express trust 
which they had voli^ntatily aoceptéd, they could not divest thémselves 
of that trust by a résignation of office without the àssent of the cor- 
poration, and before successors were appointed, and a court of equity, 
upon proper application, would hâve compelled them to hâve taken 
such steps as were necessary to secure the rights and interests of the 
creditors and stbckholders of the company. 

As the Gold ïïill Mining Company was not dissolved in any man- 
ner provided or recognized by law, it remained a corporation nntil 
Septembér 1, 1878, when its corporate existence expired by the ex- 
press limitation of its charter. 

The rights and interests of the creditors and stockholders of a cor- 
poration are not extinguished or seriously impaired by its dissolution. 
Provisions are usually made, either in the charter or by the laws of 
the state, for winding up the business and securing the rights and 
interests of the stockholders and creditors in ail trading, business, 
and moneyed corporations. Equity regards the capital, property, 
and debts of such corporations as trust funds pledged for the pay- 
ment of the dues of creditors and stockholders, and has ample power 
to reach such trust funds, and collect and apply them to the pur- 
poses of the trust. Bacon V. Robertson, 18 How. 480. 

There was much léamed discussion in the argument as to the 
power of stockholders toinstitute a suit to enforce the rights of a cor- 
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poration. The gênerai doctrine où this subject, and its limitations, 
is well stated in Dodge v. WooUey, 18 How. 331, anà Hawes v. Oak- 
land, 104 U. S. 450. It is well settled that a stockholder may sue 
the corporation to prevent or be relieved against fraud or breach o£ 
trast on tbe part of directors or trustées, and to restrain tbem from 
■exercising powers outside of their chartered authority. As to matters 
wbicb affeot the rights and interest of a corporation, the gênerai rule 
is, the corporation must sue to redress or prevent a wrong and secure 
a benefit; but a stockholder may bring a suit in behalf of himself 
^nd associâtes in a case where tbe corporation refuses to bring suit, 
or when tbe directors, trustées, or other représentatives are guilty of 
a fraud, a breach of trust, or are proceeding ultra vires. In such a 
«asd the corporation and its offîcers or other représentatives should 
be parties, so that they may hâve an opportunity of explanation and 
défense, and be bound by the decree, and thus prevented from bring- 
ing ânotber suit involving precisely the same subject-matter. Dav- 
enport v. Dows, 18 Wall, 626. 

In the case before us the charter of the corporation had expired, 
by effluxion of time, four yea,r8 before the bringing of this suit by the 
plaintiff stockholders. In the case of the dissolution of a corporation, 
provision is made in section 9, p. 557, of the Eevised Statutesof New 
York to authorize the existing directors or managers of such corpora- 
tion, as trustées, to wind up the business of the company^ From 
the bill in this case it appears that there were directors of the cor- 
poration at the time it suspended business in 1861, and they acted 
until 1862, and were in no way relieved from their duties and 
responsibilities by any act of the corporation, and one of such direct- 
ors still survives. In a subséquent part of this opinion I will con- 
sider the question whether this surviving director is a necessary or 
indispensable party to this suit. 

It is insistèd by the counael of the défendants that the plaintifiFs, 
by their statements in their bill, hâve not shown themselves entitled 
to the interposition of a court of equity to grant them the relief 
prayed; that they hâve not stàted positively and with sufficient cer- 
tainty facts essential to their rights and within their own knowledge. 
They hâve not shown themselves to bave been stockholders at the 
time the corporation acquired the equity whioh they seek to enforce, 
or the time when they became stockholders; whether they paid par 
value for their stock, or purohased it when it was greatly depreciated 
by the indebtedness, embarrassment, and disorganization of the Com- 
pany, or became owners of such stock after the expiration of the 
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charter. They hâve noi shown that they made any effort to reorgan- 
ize the Company, which they could easily hâve doue nnder the laws 
of New York, and by the chartered powers of the corporation, as they 
were the owners of a large majority of shares of stock. They hâve 
not shown that tney requested the directors or trustées of the cprpo- 
ration to institute suit for the enforcement of tiieir rights. They hâve 
shown that the corporation was largely indebted in 1860, and hâve 
not shown that the directors had sufficient corporation funds to carry 
on proper litigation, or that means and suitable indemnity wereoffered 
to such directors. They hâve not shown that they at any time made 
earnejt or evenreasonable efforts for t{ie redress of grievances com- 
plained of during the existence of the corporation, or with the trustées 
upon whom the rights of the corporation devolved upon its suspen- 
sion of business or its dissolution. 

Thèse suggestions, made by the counsel of défendants, bave received 
my careful considération, and I regard them as having a material 
bearing upon the case, and I will state my conclusions upon the sub- 
j'ect in a subséquent part of tbis opinion. 

The chief causes of demurrer relied upon by the défendants to defeat 
the suit of the plaintiffs are the statute of limitations, lapse of time, 
and staleneas of claim. 

In passing upon thèse questions it becomes necessary for me to 
consider the nature of the trust which existed between the défendants 
and the corporation arising out of the contracts and transactions 
between the parties in relation to the property in controversy. A 
binding contraet for the sale of land enforceable in equity, though in 
fact unexeeuted, is considered as performed, and the land is in equity 
the property of the vendee, and will devolve in a course of descent 
upon the heir of the vendee. When the yendee bas paid ail the pur- 
chase money he bas a complète équitable estate, and the vendor is a 
mère trustée of the légal title. If the vendee has paid only a part of 
the purchase money, then the vendor is a trustée to the extent of the 
money paid, and the vendee cannot demand the légal title until he has 
complied with the terms of the contraet ; but still there is an implied 
trust arising out of the presumed intention and consent of the parties 
that the vendor will make a transfer of the légal title when the bal- 
ance of the purchase money is paid. In the case of a trust arising 
by implication out of the agreement of parties, as there is no confliot 
of claim or adverse possession between the trustée and cestui que trust, 
statutes of limitation do not apply until thèse consistent relations of 
the parties are changed into conflicting and adverse claims. 
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In tlie case of a constructive trust there is always some cônflict of 
claim, and the party having the légal cetate liolds adversely, and does 
not become a trustée until he is converted into one by a decree founded 
upon fraud, breach of trust, or some inéquitable benefit or advantage 
obtained by a person occupying a fiduciary relation to another. 

In suoh cases of constructive trusts the statute of limitations will 
protect one who bas the légal title and is sought to be converted into 
a trustée against bis assent, and it begins to run from the time wben 
the équitable rights of the other party accrued^ Taylor v. Dawson, 3 
Jones, Eq. 86. 

The written çon tracts in this case did not créa te an express trust. 
There were no direct and express terms of trust impoéed by the makers. 
Voluntary or express trusts cannot be imposed upon any person un- 
less he agrées to accopt or by olear implication assumes the duties 
and iiabilities. Aeceptanee of a trust in the case of an implied, 
resulting, or constructive trust is not necessary, as the law holds a 
person liable to the performance of such trust, whether he is willing 
or unwilling to accept the situation. 

It is insisted by the plaintiffs that in this ca^e there is a construct- 
ive trust arising out of the fratidulent conduct of the défendants, and 
that length of time will not operate as a bar to a suit in equity where 
such frâud is admitted by the demurrer of the défendants. To sus- 
tain this position there mustnot only be shown an established trust, 
but .some aciwaZ and intentional ir&udi practiced upon & eestui que 
trust by a trustée, which bas been concealed from the eestui que]trust. 
Clarke v. Boorman, 18 WalL 493; Godden v. Kimmcll, 99 U. S. 201. 

A demurrer only admits matters of fact positively alleged, and not 
conclusions of law or mère prêteuses and suggestions, nor the correct- 
ness of the ascription of a purpose to parties when not justified by 
the langiiagé used and faots positively alleged. Dïllon v. Bwrnard, 21 
Wall. 430. 

The mère allégation in the bill that the défendants knew of the 
existence of the légal defects in the said deed, and neglected and re- 
fused to rectify the same, is nût sufficient to imply constructive 
fraud, as the agents of the corporation had full knowl«dge of the 
defect or the means of such knowledge in their hands. There is no 
direct averment that the défendants were ever requested to rectify 
such deeds. The error in the deed was a plain mistake of a clear 
and well-settled principle of law, and it is upon the ground that there 
was, a mutual mistake of law, caused by ignorance or inadvertence, 
that the plaintiffs can claim the interférence of a court of equity to 
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grant relief. Ignoraiice of la-w by. one party to a contract is not 
generally a ground for relief in equity, as a party to a contract is 
presumed to know tfae law which affects Lis rights and obligations. 

In the matters of fact positively alleged in this case there are none 
of the éléments of actiial and intentional fraud. The défendants did 
not misrepresent any material matter to produoe a false impression, 
or in any way mislead the agents of the corporation to obtain undue 
advantages. 

There was no evil act with an evil intent. They did not conceal 
any material facts or remain silent as to any. The want of proper 
words of limitation in the deeds to oonvey a fee-simple title to the 
lands was as well known to the agents of the corporation as to the 
défendants, or such agents might easily hâve acquired information as 
to Buch defects, as the deeds were duly accepted and registered by 
them, and constituted a link in the chain of title to lands in which 
they had undisturbed possession for more than six years. 

No statute of limitations began to run against the corporation while 
its agents were in possession, and the défendants, as implied trustées, 
had not disputed the équitable rights of the corporation, or set up 
any adverse elaim. When the défendants toùk forcible adverse pos- 
session of the lands and other property in 1861, the statute of lim- 
itations had been suspended in this state by législative enactments, 
and reinained suspended until January 1, 1870. From that date the 
statute of limitations began to run in favor of the défendants, as they 
held the possession of the lands adversely to the Gold Hill Mining 
Company. As possession was thus held adversely for more than 
seven years under the légal title, and with known and visible bound- 
aries, the légal and équitable claims of said corporation were barred. 
Bat. Eev. 147. 

As such corporation was agent and représentative of the stock- 
holders, who were entitled to rights and interests by and through the 
corporation, I am inclined to think that the stockholders were also 
barred, and the coverture of the feme plaintiff did not prevent the 
bar as to her rights. Wellbome v. Finley, 7 Jones, 328; 2 Perry, 
Trust. § 458; Herndon v. Pratt, 6 Jones, Eq. 327; Kerrison v. Stew- 
art, 93 D. S. 155. 

The fact that the plaintiffs were non-residents of the state did not 
prevent the opération of the statute of limitations, (Harris v. Harris, 
71 N. C. 174,) and this construction of the statute was adopted by 
the suprême court of the United States in Davie v. Briggs, 97 U. 
S. 628. 
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The force and effect of the statute of limitations was not only to 
bar the remedy of the corporation, but to extinguish its rights, and 
veBt a perfeet title in the adverse holders. 

Fédéral courts, iù passing upon questions relating to property sit- 
uated in the several states, recognize statutes of limitations, and. 
give them the same construction and effieot that are given by the 
local tribùnalB. ' 

When a statute of limitations applies to a légal proceeding or a 
légal right, courts of equity will in analogous cases consider équitable 
rights as barred by'the same limitatiônsy where hothing has been dorie 
or said directly or indirectly to recognke such équitable claims by 
the adverse possessor. Elmendérf r.Taylor, 10 'Whe&t.lôQ. 

A statute of limitations, ■where it applîea, is an absolute bar, and 
allégations of justness of daim, ignorance, oi any kind of hardship 
cannot avoid its opei?ation. If such eircumstanoes were allowed to 
control, theré would be no end to litigatioù and no certain rules of 
property; 2 Perry, Trust. 484. 

Statutes of limitation are fonnded iii a wise and salutary public 
policy, and'promote the peace and well-being of Society by quiet- 
ing titles to property, and ptitting an end to stale demanda. 

It was insisted by the défendante that, iwithout référencé to any 
statute of limitations, courts of equity hâve adopted the principle 
that unreasonable delay in the assertion of a right by suit will defeat 
recovery or relief, and questions as to lâches and lapse of time are to 
be determined by the partieular eircumstanoes of each case. We 
will briefly consider thia mattef , as it was eiaborately discussed by 
counsel on both aides of the case. 

In 1855, upon the exécution of the defective deed to Isaac H. 
Smith by the défendants, the corporation had a clear and definite 
equity for the correction of said deed, as it wàs fouhded Upon a large, 
valuablé, and adéquate Considération, and the defeeta in the convey- 
ance rèsulted from a mutual mistake of the parties. The corpora- 
tion, through its officers and agents, took possession of the preinises, 
made large expenditures for improvemehts, and continued to exercise 
control over the property until 1861. At this period it was so much 
embarrassed by debts that it was unable to carry on its business and 
becanie "completely disorgainized." 

Thèse embarrassments coiild not then be relieved by any efforts of 
the stockholders, aamost of them were bitizena of the northern atates, 
and were excluded from the limita of this state bythè disturbed con- 
dition of public affairs produced by a civil war. It is alleged that 
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the défendants, who were stockholdôrs, and had been direotors and 
managers of the business of the corporation, with armed violence 
took possession of the property and drove off the agents of the cor- 
poration, and hâve continued to this time to hold possession, receive 
rents and profits, and hâve mortgaged and otherwise dealt with the 
property as absolute owners. 

Upon this statement of facts, if the plaintiffs, in their bill, had 
shown any plausible reason for their long delay in asserting their 
rights, and if lapse of time was the only défense interposed by the 
défendants, I would overrule the demurrer and require them to 
answer such grave charges of injustice, wrong, and oppression against 
the absent stockholders with whom they had been associated in fidu- 
ciary and friendly relations. 

It appears from the bill that about 500 acres of land were pur- 
chased from the défendant for mining purposes ; that the capital stock 
of the Company was fixed by the charter at $1,000,000, in shares of 
$5 each; that the business was regqlarly carried on for more than 
six years; that the company in December, 1860, owed $40,000 of 
indebtedness, and had not suffîcient available assets to discharge the 
same; and that the company became " utterly disorganized" and 
eeased to exercise its oorporate fuxictions. 

We may well inf er from thèse facts and circumstances disolosed in 
the bill, and from the history of such hazardous enterprises, that the 
mining venture of the company became a failure, that the land be- 
came greatly depreciated in value, and the large amount of shares 
pf stock whioh were issued became almost worthless, and could be 
purchased at a nominal value, We may also well infer that the cred- 
itors of the company made some efforts to collect or secure their debts 
out of the général wreck of the hazardous and unfortunate enter- 
prise. After such long delay in asserting their rights, the plaintiffs 
ought to show some équitable reason for such delay, and substantial 
merits to repel such unfavorable inferences. 

The plaintiffs hâve not shown when they became stockholders; 
whether they entered into the original enterprise, or for a small priée 
purchased the stock in the market after the failure of the company 
or after the expiration of its charter. If they were stockholders in 
1861, at the time of the disorganization of the company, they hâve 
not shown that they made any effort to reorganize the company, 
which they could easily hâve done under the provisions of its char- 
ter and the laws of New ïork. 
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The disturbed condition of public and private business which pre- 
vailed in this state during the civil war did not prevail in New York, 
where the corporation had its chartered existence and where most of 
the holders of stock resided. After the termination of the civil war 
in 1865 the state and fédéral courts were open for the administration 
of justice, and the rights of property, of which the plaintiffs were tem- 
porarily deprived by the armed violence of the défendants, could easily 
hâve been restored by the courts, or the military power that pre- 
vailed in this state for three years. The rights of property of citi- 
zens of the northern states were not aflfected by the statutes of lim- 
itations, or légal proceedinge in the courts of the insurrectionary 
states during the civil war. 

As the plaintiffs hâve not set forth their claims with sufficient cer- 
tainty, and hâve not assigned any reasons why they hâve so long 
slept upon their rights, they cannot properly complain ai the opéra- 
tion of well-settled principles of equity jurisprudence upon the sub- 
ject which bave been adopted and are enforced for the peace and well- 
being of soeiety. Badger v. Badger, 2 Wall. 87; Hawes v. Oakland, 
104 U. S. 450. 

There can be no fixed and definite rule established by a court of 
equity as to what delay in asserting a right will amount to an équi- 
table bar from lapse of time, as there are différent circumstances and 
éléments involved in each case. I think, however, that the principle 
insisted upon by the counsel of défendants in his brief is well sus- 
tained by reason and authority; that "in mining property, which is 
hazardous, uncertain, and spéculative, greater diligence is required in 
asking for the spécifie performance of contracts relating to mining 
lands than to other lands." Leading Cases on Mines, etc., 397; 
TwinLick OU Co. v. Marbury, 91 U. S. 587. 

As my décision in this case may be reviewed in the suprême court, 
I feel it to be just to the défendants to consider other causes of de- 
murrer which hâve been assigned. 

The défendants insist that this bill cannot be sustained in behalf 
of the feme plaintiff, as it appears that she is a feme covert suing 
in her own name, and her husband is not made a party. The rules 
of equity pleading upon this subject are too familiar and well settled 
to need discussion or much citation of authority. A feme covert must 
sue and be sued jointly with her husband, unless she claims a right 
in opposition to him, in which case her prochien ami, with her con- 
sent, may exhibit a bill in her behalf, and her husband be made a 
v.l4,no.9— 33 
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party défendant. Courts of equity wiU in some cases recognize a 
feme covert as capable of disposing of her separate property and 
doing other acts as a feme sole. She may in some instances act as a 
trustée, or exécute a power, without the concurrence of her husband, 
if such act does not defeat a right of the husband, or impose a légal 
responsibility upon him. But in ail suits in equity in which a feme 
covert sues or is sued, the husband raust be a party plaintiff or de- 
fendant wheneverheis within the jurisdiction of the court and can 
be made a party. Story, Eq. PL § 63; 2 Story, Eq. Jur. § 1368. 

The raies of equity pleading upon this subject are not affected in 
any manner in this court by the right which a /eme covert may hâve 
to instituts suits in her own name, under Btate laws, as the praetice 
act of 1872 (Eev. St. § 9l4) does not apply to the pleadings and 
modes of procédure in fédéral courts of equity. Blease v. Garlington, 
92U. S.l. 

The bill does not show whetber the interests of the feme plaïntiff 
are adverse to, or in conformity with, those of her husband. If it 
appeared that she is suing for her separate estate and the husband 
refused to join with her in the suit, I would allow a proper amend- 
ment, so as to introduce a prochien ami and make her husband a 
défendant; and this amendment would not oust the jurisc^ction of 
the court on account of the same citizenship of the parties, as the 
husband défendant would be only a formai party. Wormly v. Wormly 
SWheat. 451. 

If, however, the husband has a substantial adverse interest to the 
fem^ plaintiff, then such amendment could not be allowed. The 
husband is an indispensable party to a suit in equity where the wife 
sues or is sued, and his non-joinder is sufScient cause for the dis- 
mission of a bill, if an amendment making him a party cannot prop- 
erly be allowed. 

It is a gênerai rule in equity that ail parties interested in or 
entitled to litigate the same questions in controversy are necessary 
parties. They must be expressly made parties, or the bill must be 
so framed as to give them an opportunity to come in and be made 
parties. This principle is only departed from when it is extremely 
difïïcult or inconvénient to enforce this rule. This gênerai principle 
has in some degree been modified by section 733, Kev. St., and the 
twenty-second and forty-seventh rules adopted by the suprême court 
for the régulation of the praetice of United States courts of equity. 
By virtue of this statute and thèse rules courts of equity may dis- 
pense with merely formai parties; and in cases where the real mérita 
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oî the cause may be determined without essentially affecting tbe ih- 
terests of absent parties, whose interests are separable from the ôther 
litigants, it may be the duty of suoh courts to make a decree as to 
the parties before them. But neither the act of congress nor the 
rules of the suprême court enables the circuit court to make a decree 
in equity in the absence of an indispensable party whose rights must 
necessarily be affected by such decree. 

This principle is founded upon the broad ground of natural equity 
and justice that prevails in ail Systems of enlightened jurisprudence, 
that no court ought to adjudicate directly upon a person's rights 
without the party being either actually or constructively before the 
court, with opportunity for explanation and défense. 

Although it is a gênerai rule in chancery that a bill will not be 
dismissed for the want of proper parties, yet if, upon the hearing of 
a bill, the court sees that an indispensable party is not on the record, 
and cannot be made a party without ousting its jurisdiction, it will 
refuse to proceed, and dismiss the bill. Shieldi v.Barrow, 17 How. 
130; Bank v. Railroad, 11 Wall. 624. 

There are other questions whichwere presented in the pleadings, 
and they were insisted on in the argument, as to what were the 
rights and interests of the creditors of the corporation for whom re- 
lief is asked in the prayer of the bill; and what were the rights, 
duties, and responsibilities of the direotors of the Gold Hill Mining 
Company. 

AU the rights, interests, and property of an insolvent or dissolved 
corporation constitute a trust fund, and are held, — First, for the pay- 
ment of creditors ; and, second, for the benefit of the stockholders. 

It appears on the face of the bill that at the time the corporation 
suspended the exercise of its functions and franchises in 1861 there 
were creditors to the amount of $40,000, and there were no avail- 
able assets for immédiate payment. There was an assessment on 
the stock to the amount of $20,000, but it does not appear that the 
same was colleeted and applied in payment of debts. 

It in no way appears that the prier and exclusive equities of credit- 
ors hâve ever been adjusted and discharged by the corporation 
assets. Under such circumstances it seems to me that this court 
cannot proeeed to make a decree as to the secondary and subordinate 
equities of the stockholders to the property of a once insolvent'and 
now dissolved corporation, unless the existing creditors (if there be 
any) are in some way represented in this suit. This is a stock- 
holfler's bill, and they cannot properly represent the rights and inter- 
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ests of creditors, which are not identical with those of the plaintiffj 
but différent, superior, and eonflicting. But for the prayer in the 
bill for relief in behalf of creditors, I -would suppose that ail the 
claims of the creditors had been satisfied and discharged under 
proper légal and équitable remédies afforded by the courts, or had 
been barred by the statute of limitations. The creditors could hâve 
reached the property of the corporation by légal and équitable pro- 
eess and I cannot imagine any reason why they should hâve slept 
upon their rights for 20 yeara. If the property was sold under 
proper légal process the purchasers acquired good titles. If the de- 
fendants, who were trustées, purchased the property (as is intimated 
in the bill) at a fair and open sale under légal process, and at the 
highest price that it would bring at auotion, this transaction was 
neither fraudulent nôr void. It may be that on account of their 
fiduciary relation to the corporation and the stockholders they might 
in a reasonable time hâve been declared trustées for the cestuis que 
trust. In such cases the cestuis que trust must seek their relief in 
reasonable time, and we hâve already considered sufficiently the 
facts and cireumstances of this case as to the reasonable diligence 
of the plaintiffs in seeking relief. Twin Lick OU Co.x. Marbury, 

It appears m the bill that there were directors in 1861 when the 
corporation suspended business, and that they continued to act until 
1862, and they were not discharged from their duties and responsi- 
bilities in any manner prbvided in the charter or the laws of the 
state of New York. As directors they were strict trustées of the 
creditors and stockholders, and it was their duty to hâve taken care 
of the corporate property under their control, and to hâve maintained 
the rights and consulted the advantages of their cestuis que trust by 
instituting proper légal proceedings to enable them to perf orm the 
duties of the trust with which they were invested. 

The bill does not allège that the directors were requested to insti- 
tute suit against the défendants, or that they had the trust fuuds, or 
were offered proper indemnity for such légal proceedings. It was 
the duty of the directors or trustées to bave rendered proper accounts 
of their transactions, showing what disposition they had made of the 
property under their contfOl. 

When a direct trust is unclosed the statute of limitations does not 
protect trustées or their légal représentatives from liability. 

As the directors were strict trustées, and voluntarily accepted the 
trust, they could not divest themselves of the trust by a résignation 
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onaccepted by the cestuis que trust, unless somo other method was pro- 
vided in the charter or by the laws of the land. 

The bill does not show wben any of the directors died, or when or 
how any of them resigned office. If the trust of the directors was 
continued by a failure of the corporation to elect other directors as 
successors in office, then it may be that the directors who were living 
in 1878, when the corporation was dissolved by the expiration of its 
charter, became trustées of the rights and property of such corporation 
by virtue of the statute of New York. 1 Eev. St. § 9, p, 557. 

The allégations in the bill are admitted by the défendants, so far 
as they are afïected by such allégations; but such admissions do not 
dispose of the rights and responsibilities of the directors and their légal 
représentatives, who are not parties. 

It seems to me that the directors or their légal représentatives, 
onght to be made parties, so that they may hâve an oppbrtunity of 
being heard, and hâve the whole subject-matter in controversy so ad- 
justed and settled by a decree of this court as to free them from the 
duties and liabilities of future litigation. 

I will not further consider or détermine this question, as there are 
other sufficient causes for the dismission of the bill. 

I will dismiss the bill on the following grounds : 

(1) Want of certainty in allégation to show that the plaintiffs are entitled 
to the relief demanded. 

(2) The right to relief has been barred by the statute of limitations. 

(3) ïhe long and gross négligence of the plaintiiïs in seeking relief, unex- 
plained by sufficient équitable reasons and circumstances. 

It is ordered that the bill be dismissed, with costs. 
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s 
(Circuit Court E. D. Wisconsin. October Term, 1882.) 

Efffct dp Words "Hbihs," Etc., Insteas of " Successors," Etc., rs a 
Deed. 

Execution levy was made upon certain lands to satisfy a judgment recovered 
in an action on a bond, with surety, taken upon the représentations that one of 
the défendants was possessed of vaJuable land in her own right. The principal 
on the bond was a minjr) and the judgment was against the surety aloue. A suit 
was broiight by the complainants herein asliing for an injunction restraining 
the sale 6f the lands of which they claim to be the owners. In the deed to the 
Jaud in dispute the défendant in the former suit appears as the grantee, naîhed 
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in her représentative capacity as the guardian of the complainants herein, bu' 
In the habendum clause of the deed the words " her heirs and assigna" appear 
instead of "successors;" and the main question being in wbom Is the title of the 
lands Tested, hdd, that the word " heirs," used instead of successors in the 
printed part of a deed, should not control or qualify the other parts of the in- 
strument ; the test being that, in equity, the party could not hold the title in 
fee in hostility to the heirs, nor could she maintain such a right at law, relying 
upon the terms of the deed. 

2. Tbusts— Statutoby. 

Sections 2081 and 2090 of the Revised Statutes of Wisconsin refer to trusts 
created by the instrument declaring them. 

3. Gdaedian as Trustée. - 

A guardian is trustée under the statute by virtue of vrhich he is appointed. 

4. Execution. 

Execution can only be levied pn the property of the one against whom the 
judgment stands. Equity cahnot relieve in the application of a purely légal 
remedy. 
6. Cloud on Title — RESTEAiNma Baubi under Executton. 

A court of equity, in order to prevent a cloud upon the title to land, wlll, in 
aproper case, restrain the sale thereof. 

In Equity, 

J. G. McKenney, for complainants. 

J. P. C. Cottrill, for défendants. 

Dyeb, D. j. The bill in this case prays for an înjunction restraîn- 
ing the sale of certain lands, of ■which the complainants claim to be 
the owners, and which hâve been made the subject of exécution levy 
to satisfy a judgment heretofore recovered in this court by the défend- 
ant the Colby Wringer Company against one Caroline Walker. 

The material facts of the case are as followa : 

Prier to July, 1879, one Emery S. "Walker was the agent of the Wringer 
company for the sale of clothes wringers at Milwaukee. At about the time 
stated, it was arranged that he should retire from the agency, and that the 
complainant Jesse W. Walker should be appointed in bis stead. The appoint- 
ment ot Jesse W. Walker was, however, to be upon the condition that he 
should give a bond, with surety, for the payment to the company of the pro- 
ceeds of goods sold to the amount of $1,500, and Caroline Walker ofifered to 
become tsuch surety. The company thereupon took measures to ascertain the 
extent of her pecuniary responsibility, and, upon the strength of représenta- 
tions made by Jesse W. Walker to the retiring agent, the latter int'ormed the 
company that Caroline Walker was the owiier of property valued at $4,000. 
The Wringer company was also referred to persons acquainted with Mrs, 
Walker for further information touching her pecuniary condition, and was 
advised by letters received from such persons — which it is proved were in 
fact written by Plummer S. Walker, the husband bf Caroline Walker- -that 
Mrs. Walker owned real estàte and personal property in her own right worth 
from 03,500 to $5,000. 
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The proofs show clearly enough that through the instrumentality 
of Jesse W. Walker, Caroline Walker, and her husband, Plummer S. 
Walker, the Colby Wringer Company was led to believe that she was 
a person of adéquate pecuniary responsibility; and the resuit was 
that the company aecepted a bond or guaranty èxecuted by Jesse W. 
Walker and Caroline Walker as security for the punctual payment 
by him of ail book-accounts or notes given for goods fumished him 
by the company, to the extent of $1,500. Thereupon Jesse W. Walker 
entered upon the busiûess of his agency, and continued in the same 
until 1880, when he retired from the agency a debtor to the company 
in about the sum of $1,500. 

It appears further that Calvin W. Walker was the first husband of 
Caroline Walker, and the father of cbmplainants. He died in April, 
1863, leaving real estate of which complainants became the owners 
by descent as his hoirs at law. Caroline Walker was their guardian 
and made sale of the property. The proceeds were loaned to Plum- 
mer S. Walker, who had become the husband of Caroline Walker, 
and as he subsequently became unable to make repayment in money, 
he conveyed to Mrs. Walker certain lands in Outagamie county to 
make goôd the amount he had so borrowed, The conveyance was 
made on the twenty-ninth day of July, 1873, and recites that it is 
an indenture between P. S. Walker and his wife, Caroline Walker, 
as parties of the first part, and Caroline Walker, as the guardian of 
the minor heirs of Calvin W. Walker, party of the second part. In 
the body of the deed there is a récital that the grantors "give, grant, 
bargain, sell, remise, release, and quitclaim to the party of the sec- 
ond part, and to her heirs and assigns,forever," the lands described; 
and in the habendum clause are also the words "the said party of the 
second part, het heirs and assigna, forever." Thèse lands held by 
Caroline Walker under this conveyance constituted the real estate 
which the Colby Wringer Company supposed, from the représenta- 
tions before referred to, was owned by Caroline Walker in her own 
right. 

At the time business relations were established betweon the Wringer 
company and the complainant Jesse W. Walker, and from that time 
until his agency was closed, he was a minor; but of this fact the 
company had no knowledge until the thirteenth day of November, 
1880, when he gave to the company notice in writing that he elected 
to disaffirm the bond or guaranty executed in July, 1879, by himself 
and Caroline Walker, on the ground that at the time of the exécution 
thereof he was a minor, under the âge of 21 yeai's. Subsequently 
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the Colby Wringer Company brought a suit in this court against 
Caroline Walker upon the guaranty, and on the twenty-tirst day of 
February, 1881, recovered judgment against her for the sum of $1,500 
and costs. Execution was issued on the judgment, and the lands 
bef ore mentioned were levied on as the property of Caroline Walker, 
by the défendant Fink, who is marshal of this district. Thereupon 
the présent bill for an injuuction was filed to restrain the sale of the 
lands, on the ground that the complainants are the owners thereof , 
and that said lands are not subject to seizure and sale as the prop- 
erty of Caroline Walker. 

Since the judgment sought to be collected is against Caroline 
Walker alone, the judgment creditor is restrieted, so far as the en- 
forcement of purely légal remédies is concerned, to such property, or 
such interests in property, as she holds in her own right. The pro- 
ceeding by exécution, resorted to by the plaintiff in the judgment, ia 
an assertion of a strictly légal right. It is not in any sensé a pro- 
ceeding in equity to reach équitable interests. Necessarily, therefore, 
the first question is, in whom is the title to the lands in question 
vested ? 

The claim of the defendant's counsel is that the conveyance of the 
lands from Plummer S. Walker vested the title in fee in Caroline 
Walker; and it is urged that this contention is supported by the 
clauses in the body of the deed, wherein the words "her heirs and 
assigns, forever," are used. It is claimed that the granting clauses 
of the deed control the preceding part thereof, wherein the grantee is 
described as tlie guardian of the minor heirs of Calvin W. Walker. 
In view of the proofs on the subject, there can be no doubt that 
Calvin W. Walker died seized of real estate which on his death 
became the property of complainants; and that, as an équivalent 
for the proceeds of that property, which had been used and lost by 
Plummer S. Walker, the lands in question were conveyed to Caroline 
Walker for the benefit of the heirs of Calvin W. Walker, of whom she 
was the legally-constituted guardian. It was the évident intention of 
the parties to convey the lands to lieras such guardian. As grantee 
in the deed she is named in her représentative capacity. The lan- 
gaage of the instrument is: "This indenture, made the twenty-ninth 
day of July, in the year of our Lord one thousand eight hundred and 
seventy-three, between P. S. Walker and his wife, Caroline Walker, 
of Maple Creek, Outagamie coutity, Wisconsin, parties of the first 
part, and Caroline Walker, as the guardian of the minor heirs of 
Calvin W. Walker, of the same place, party of the second part." The 
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considération of the deed, by the terms thereof, run from her as tbe 
party of the second part ; that is, as a grantee receiving the title, not 
in her individual right, but in her représentative character. It is 
true that in the subséquent clauses of the deed the word "heirs" is 
used instead of the word "successors," but I do not think the use of 
that word, in the printed part of the deed, should be held to control 
or qualify the other parts of the instrument to whieh référencé has 
been made, and to confer upon her, in her individual right, the légal 
title. Certainly, in equity, she could not hold the lands under claim 
of absolute title in fee, in hostility to the heirs, nor do I think she 
could maintain such a right at la^ relying upon the terms of the 
deed. 

But it is still further urged that if the eonveyance was intëndéd by 
the parties to be one in trust to Caroline Walker, it is inef&cacious 
as a trust deed because the trust in favor of Jesse W. Walker and 
Mary P. Walker is not fully expressed and clearly defined on the 
face of the instrument, as requiied by section 3081 of the Eévised 
Statutes of Wisconsin, and therefore that uiider section 2090 of the 
same Eévision the eonveyance mnst be deemed absolute as against 
the creditors of Caroline Walker. Uut thèse statutes apply only to such 
trusts as are created by the instruments declaring or attempting to 
déclare them. Hère the trust is not created by the deed. A guard- 
ian is a trustée under the statute by virtue of which he is appointed. 
The appointment of Mrs. Walker as guardian of the complainants 
made her their trustée. This is her status under the law, and there- 
fore the statutory provisions referred to are not applicable. When 
she took the eonveyance in question as guardian, she became seized 
of the property as a trustée, and it was not neeessary that the trust 
should be fully expressed or defined in the instrument of eonveyance. 
On the wliole, my opinion is that Mrs. Walker took the title of the 
lands levied on, not in her individual right, but as guardian of the 
complainants, and that she has no interest therein subject to levy and 
sale for satisfaction of the jndgment against her. 

But it is fuither conteuded that the debt represented by the ]'udg- 
ment against Mrs. Walker was really the debt of Jesse W. Walker; 
that he was a party to the représentations in relation to the owner- 
ship of this land, on tlif faith of which Mrs. Walker was accepted as 
a suvc'ty on his guaranly to the Company; that he should therefore 
be riow estopped to say that the land belongs to him; and that it is at 
least équitable that his interest in the property should be subjebted 
to the payment of the jndgment. There is force in thèse suggestions, 
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and in view of tbe inducements beld out to the Wringer company, to 
which Jesse W. Walker was a party, and which, wben considered in 
connection with what ultimately followed, were, in the eye of the law, 
little less than a fraud, the court would be strongly inclined to sanc- 
tion the enforcement of this judgment against Jesse W. Walker's 
interest in tbe land if it could do so consistently witb légal principles. 
An insuperable difficulty in the way is that, altbougb the original 
debt was that of Jesse W. Walker, tbe judgment is against Caroline 
Walker alone. The remedy now sought by the plaintiff in tbe judg- 
ment is a purely légal remedy; i. e., an exécution sale of tbe land as 
the property pf tbe judgment debtor. Tbe court cannot aid tbat pro- 
eeeding by the application of équitable remédies, strong as the equities 
may be in favor of the judgment preditor. Jesse W. Walker is not 
one of tbe judgment debtors, and, ex necessitate, exécution on tbe judg- 
ment must run against the property of Caroline Walker. Moreover, 
Jesse W. Walker was a minor wben be became a party to tbe written 
guaranty, and wben be contracted the indebtedness owing to the 
Wringer company. No suit could be maintained or judgment recov- 
ered against him wbile be was a minor, on account of bis indebtedness 
to tbe company, if be pleaded infancy, and on obtaining bis majority 
he disafïirmed the contract of guaranty. It seems obvions, therefore, 
tbat the case is one in which tbe principle of estoppel cannot be in- 
voked ov applied in support of tbe judgment creditor's right to enforce 
by exécution its présent judgment against the property of Jesse W. 
Walker. If bis interest in tbe land can be reached in any form of 
proceeding, it is évident that it must be done in such form as will 
enable.tbe créditer to invoke tbe equita,ble interposition of the court. 
In no event can the interest of Mary P. Walker be divested or affected 
by any proceeding to enforce payment of the liabilities of Caroline or 
Jesse W. Walker. Tlie attempted sale of tbe land in question to satisfy 
the judgment against Caroline Walker would create a cloud on the 
title, and a court of equity, by virtue of its inhérent power as such, in 
order to prevent a cloud upon the title to land, will, in a proper case, 
restrain a sale thereof. 

Tbere must be a decree enjoining a sale of the land in question 
upon the judgment against Caroline Walker, but the decree will be 
enteied witbout préjudice to the right of tbe Colby Wringer Com- 
pany to take any proceeding in equity it may be advised is proper to 
subject the interest of Jesse W. Walker in the land in question to the 
payment of his indebtedness to the company. Costs will not be 
allowed to the complainants against the défendants herein. 
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Union Mut. Life Ins. Co. of Maine v. Dice and another. 

[Circuit Court, D. Indiana. 1882.) 

1. Statoib op Limitatioub— When not Available as a Bah. 

A debtor wlio procures and keeps in force an injunction against the collec- 
tion of a debt ■which hé ouglit to pay until it is barred at law by the statute of 
limitations, will not be allowed to avail himsolf of the bar in a court of equity. 

3. Same— Pdrchasbk AT Tax Saie— ;Remedt op. 

Where, under tlie state statute, the purchaser at a tax sale can bring no suit 
for possession after the lapse of flve years frotn the time of the sale, nor can the 
owner after that time question the validity of the sale, and such purchaser has 
been prevented frora asserting hls légal rights in a court of law by unfounded 
and protracted litigation until the statute has run against him, he is notrem- 
ediless in a court of equity. 

In Equity. 

Claypool de Ketcham, for complainant. 

Calkins d Harris, for respondents. 

Gresham, D. J. The lands described în the bill of complaint were 
Bold to the respondents, Dice and Long, for non-payment of taxes, and 
after the lapse of two years, without rédemption, the proper oflficer 
executed a deed to the purchasers, Prior to the sale the owner had 
executed to the complainant a mortgage on thèse lands to secure a 
loan. This mortgage was foreclosed after the tax sale, Dice and 
Long not being made parties ; and at the f oreclosure sale the com- 
plainant became the parchaser, and in due time recèived a deed. 
Some time after both this deed and the tax deed had been executed, 
suit was commenced in one of the state courts against the complain- 
ant by the respondents, to quiet their title to the premises. The only 
notice that was given of the pendency of this suit was by publication. 
The complainant was defaulted, and a decree was entered against it, 
quieting the title in the respdndents. Subsequently the complainant 
appeared in the state court, and in a proper proceeding under the 
Code had this decree vacated. Including the time the decree of the 
state court was in force, more than five years elapsed after the tax 
sale before this suit was commenced; but excluding that time, the 
suit was commenced within five years. 

The bill allèges that the tax sale was illégal, because the owner of 
the lands at the time had abnndant persônal property in the county 
ont of which the taxes might hâve been made, and that no demand 
or other effort was made to maké SUch taxes out of such property; 
that the tax assessment was excessive; that the respondents hâve 
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been in possession of the premises since tlie sale; uni tliat the rents 
and profits exceed the anaount of taxes paid by the respondents since 
their purchase. Theprayer is for an acoounting, and a decree quiet- 
ing the title in the complainant. 

In their plea, the respondents aver that at the time of the tax sale 
the owner of the premises was a non-resident of the state, owning no 
persuiial property within it ; that they hâve been in possession of the 
lands uninterruptedly since their purchase ; and that this suit was not 
brought within five years after the tax sale. The statute which is re- 
lied on in this plea reads thus : 

" No action for the recovery of real property sold for the non-payment of 
taxfis, shall lie, unlesa the same be brought within flve years trom the sale 
thereof , for taxes as aforesaid, anything in the statute of limitations to the 
contrary notwithstanding." Davis, Eev. St. 127. 

And. a debtor who procures and keeps in force an injunction against 
the collection of a debt which he ought to pay, until it is barred at 
law by the statute of limitations, will not be allowed to avail himself 
of the bar in a court of equity. 

A party who, by unfounded and protracted litigation, has been 
prevented from asserting his légal rights in a court of law until the 
statute of limitations has run against him, ia not remediless in a 
court of equity. Wilkinson v. Flowers, 37 Miss. 579; Story, Eq. 
§ 1521. 

But Dice and Long were purchasers at a public sale; there was 
nothing fraudulent in their purchase, and it cannot be said that they 
were bound to notify the owner of the lands, or his mortgagee, of 
their claim or title. The premises might hâve been redeemed at any 
time within tv/a years after the tax sale, by paying the delinquent 
taxes, damages, etc. Why this was not done does not appear from 
the bill, nor does it appear upon what grounds the decree of the state 
court, quietirig the title in Dice and Long, was vacated. ^ It may hâve 
been, and likely was, on the ground that the complainant was a for- 
eign corporation, and had no actual notice of the pendency of the 
suit. The parties were ail before the state court when the complain- 
ant appeared and had the decree set aside. This was less than five 
years after the tax sale. There was nothing to prevent the complain- 
ant from asserting in that suit, by cross-bill, the same right that is 
asserted hère. It cannot be said that the hringing of the suit in the 
state court, and the taking of the decree and allowing it to stand in 
force, without personal notice to the insuranee company, was a fraud 
'upon that company. 
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The rule in equiiy is that as Boon as a party haè a right to apply 
to a court of equity for relief, the statute begins to run against him. 
Story Eq. § 1521a. The statute above quoted commenced to run at 
once after the sale, and by its terms the purohaser can bring no suit 
for possession after the lapse of five years from the time of sale, mor 
can the owner question the validity of the sale after that time. Any 
suit atfecting the title is a suit for recovering the property, within 
the meaning of the statute. Barrett y. Love, 4:8 lowa, 108. 

The pl.ea is sustained. 



Chicago, M. & Sf^ P. Eï. Co. ». Minnesota Cent. E. Co. andanother. 

, . (. Circuit Court, Dt Minnesota. 1882.) 

1. illGHTS OF RaiI.HOAD COMPANIES UNDEIl CiTT OlîDINANCH. 

A railroad company having sùbmitted to constyuct' its road through a city 
under an ordinance reserVing the right to alter and amend, must submit to 
such altérations, etc., as àré reasbnable aiid necessary. But stich an ordi- 
nance shall not be araetided or repeàled so as to affeot essehtiâl andVësted 
riglits, or be allowed to act retrospectively to take away rightis previôusly 
granted. '. • . 

.2. CoNDiTioKs Subséquent. 

Con iitions subséquent arc not held in favor by courts of equity, and they 
will not enforce them unless the contract clearly compels it. 
3. City Ordinance — Covenant in— Bhjeach pp. 

The breach of a covenant contained in a city ordjnance will notauthorize 
tJie conjraon council to divest any esiate granted by such ordinance 

în Equity. 

The Minnesota & Pacific Eailroad Company was authorized by the 
législature of the territbry of Minnesota to construct a railroad from 
the city of Winona, in this state, up the valley of the Mississippi' 
i-iver, tô the city of St. Paul. The présent complainant bas ëiiûeléeàed 
to ail the rights of said company, and obtained ail the power and 
authority -which was granted tp the Minnesota & Pacific Eailroad 
Company by its charter for constructing this road. Among the 
chartered rights of the Minnesota & Pacific Eailroad Cotnpahywas 
the authority to construct its road and branches "uponValohj^, acfbss, 
over, or under any public highway, road, or street, if the same shall 
be necessary." The immédiate successor of the Minnesota & Pacific 
Eailroad Company to the right to construct the Winona braneh, so 
called, was the St. Paul & Pacific Eailroad Company, and this braneh 
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was afterwards designated as the St. Paul & Chicago Eailway Com- 
pany, the immédiate successor of the présent complainant. This 
branch was construçted by the St. Paul & Chicago Company, and as 
the city of fied Wing, on the line of the l'oad, was reached, the coin- 
pany was proceeding to build its road through the southern portion 
of the city, when, at the instigation of the city authorities, an arrange- 
ment was made under which the company agreed to change its route 
to the northern portion of the city, near the river, and the folio wing 
ordinance was passed by the common council of the city, with the 
concurrence of the company. 

" Ordinance No. 52. 

"An ordinance granting the right of way to the St. Paul & Chicago Kailway 

Compa<ny through the city of Bed Wing. 
"i fte City Council of the City of Red Wing do ordain. 

" Section 1. ïhe St. Paul & Chicago Bailway Company is hereby authorized 
and empoweied to locate and construct its railroad into and through the city 
of Red Wing, with such nutnher of tracks, switches, turnouts, and side tracks 
as may be necessary for the business of said company over, upon, and across 
such streets as the Une of said railroad as now located crosses ; and also over, 
along, and upon the steam-boat landing or public levée in front of blocks 41, 
42, and 48, la Red Wing proper, and to operate and use such tracks, with loco- 
motives and cars, except and propided that only the tracks of said railroad 
now construçted shall be located or construçted at any place within said city 
east of Bush street. 

"Sec. 2. The said franchise and right of way are granted to and accepted 
bytlie said St. Paul & Chicago Railway Company upon the express conditions 
following; that is to say: 

"First. That as a condition précèdent to the right to construct and main- 
tain said tracks, turnouts, and switches over and upon said streets and public 
levée, said company shall grade the said levée between the wharves as now 
construçted in front of said blocks 41 and 42 in such a manner as not to pre- 
vent or obstruct access to and the f ree use of such levée as a steam-boat land- 
ing, and for the purposes of the business connected therewith. 

"Second. The said company shall fill up and keep and malntain the said levée 
between the main track of said railroad and the northerly line of said blocks 
41 and 42 in such a manner so that the said levée shall be as near level witli the 
top of the rails of said track as piîicticable, and afford suitable drainage to- 
wards Potier street. 

"TMrd. The said company shall construct and maintain ail gutters and 
water-courses necessary to conduct and carry ofï the water from said levée in 
such manner as to prevent ail surface water from injuring said levée. 

"Fourth. The said company shall plank the space between and immediacely 
outside of the rails of said railway in ail places on ail of its tracks laid across 
or upon said levée, or in front of said blocks 41, 42, and 43, which planking 
the said company shall , at ail times keep in a good and proper state of repair. 
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"Fifth. The said Company shall at aU places in front of said blpcks 41 and 
42 lay the rails of said tracks in such manner so thatthe top of said rails shall 
beand remain at leasteightinchesbelow thelevel of thedoor-sill of the storm 
warehouse now owned by James Lawther and situated upon lot 9 in said 
block42. 

"Sixth. The said Company shall so locate and construct its tracks, switches, 
and improvements as to afford convenient and easy crossings and carriage 
ways over the same at ail street and alley crossings within said city, with an 
eiisy grade suitable for the safe and ready passage, of vehicles of ail kinds; ail 
such crossings to be planked inside and outside of the tracks to the top of the 
rail, and which crossings shall at aU times be bysaid company kept in a good 
and proper state of repair; said crossings at Plu m and Bush streets to be so 
planked to the width of not less than 30 feet, and the one at Broad street to 
the width of not less than 60 feet; and said company shall within 20 days 
after notice cause Levée street, between Plum and Broad streets, to be made 
and put in as good condition, and in ail respects as accessible for public use, as 
the same was before said company commenced the construction of its road 
between the streets last aforesaid ; ail to be done under the direction of said 
city council and to its acceptance. , 

'^Seventh. If at any time hereaf ter said city shaU cause to be laid oui or 
opened any streets or alleys, crossing any of said traclis, the said company 
shall, within flve days after notice from said city council so to do, make and 
plank the crossings of such streets and alleys in manner as provided in said 
sixth condition thereof ; and if at any time hereafter said council shall deem 
it necessary that any crossings should'be flUed or planked to ^ width greater 
than that originally designated, said company shall, within flve days after 
notice so to do, flU and plank such crossings to such increased width as maj- 
be designated by said council. , i, . . , 

"Eighth. The said company shall make in a good and suffieient manner , ail 
water-courses, ditches, and drains necessary to carry off ail water, so that there 
shall not at, any time, within said city, be any stagnant water caused by rea- 
son of any work done or to be doné, by' said company. ! ' ' 

"iViraf 7t. If at any time hereafter said city shall cause Levée street to be 
graded, the said company shall, within 20 daj'S after notice so to do, flU up 
the intervening space which may be upon the land of company in block 52, 
In Red Wing proper, and the north'erly line of said street, level with the grade 
of said street, as it is or may be established hy said city; and in like manner 
flU the crossings at Bush and Plum streets. 

'^Tenth. The said company shall keep the streets and Baid lèveeas iree as 
possible from freights, trains, locomotive engines, and cars, and shall not 
permit any locomotive, car or cars, or train of cars, to stop or remain upon 
any street crossing for a longer period than flve minutes at any one time;and 
said company shall not obstruct or unnecessarily interfère with the conven- 
ient opération of steam-boats or passenger or îreight trafïic dh said public leveç) ; 
and shall not permit any car or cars to stand or be upon said levée excèpt; 
while the same are being actuàlly loaded at or fi'om some warehouse" thereon. 

"Eleventh. The said company shall not permit any locomotivie engine, rail- 
îoad passenger car, or freight car to be driven, propelled, or run upon or along 
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the track of said company at a greater rate of speed than four miles per 
hour at any point within said city between tlie westerly end of Barn blufE 
and the westerly aide of Jaclison street; and at each of said places said com- 
pany shall erect and maintain a sign-board having tliereon tlie words 'Stop 
speed ; ring tlie bell ; ' and while in motion between said points the bell of 
such locomotive shall be continually sounded to warn persons of approaching 
danger. 

" Twelffh. The said company shall, at each and every street crossing within 
said eity, erect and maintain a sign-board having distinctly painted thereon 
the words 'Eailroad crossing.' 

"Thîrteenth. The said company shall not change the grade of its railroad, 
at any point within said city without the consent of said city council. 

'■'Fourteenth. AU acts or work or labor donc or to be done or performed 
by said company nnder the provisions hereof shall be done in such manner 
as directed by and to the satisfaction and acceptance of said city council. 

"Fifteenth. The service upon the person in charge of the station-house of 
said company, situate within said city, of any notice lierein provided, shall be 
in ail respects deemed and held a good and sufficlent service upou said com- 
pany. The offlcer, servants, agents, and employés of said company shall be 
subject to ail police régulations under this ordinance, and under any other law 
or ordinance of said city. 

"■Sixteenth. The said company expressly assumes the responsibility of ail 
damages to life, limb, or property resulting from any failure or neglect to 
comply with any of the provisions of this ordinance, or any by-law or resolu- 
tion passed thereunder, or any other by-law, resolution, or ordinance now or 
hereafter in force within said city. 

"Seventeenth. This ordinance may at any time hereafter be changed, 
amended, or modiSed by said city, or the proper authorities thereof, 
~ "Passed July 12, 1870." 

The présent complainant is the owner of several city blocks adjoin- 
ing the river, and abutting on the south a street designated on the 
city plat as Levée street, one of the streets specified in the ordinance 
through which the company was authprized to build its tracks, and 
since 1870, eitber by the St. Paul & Chicago Eailway Company or the 
complainant, several tracks hâve been laid, most of them on the com- 
pany's land, but crossing ail the strèets intersecting Levée street at 
right angles between Hill and Bush streets. There are no tracks 
running longitudinally on this Levée street, but a spur track has been 
built from the eompany's land over a part of the street to reach cer- 
tain fiouring mills and warehouses built on the lots fronting the south- 
erly portion. On November i, 1882, the complainant commenced to 
build a track lengthwise of Levée street on that part fronting and 
abutting its lots near Dakota to Hill street, which track would con- 
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nect the yard and dépôt with tiirn-table and round-house, and on No- 
vember léth had expended, as appears bythe bill of complaint, about 
$1,500, and was continuing its construction. On that day the com- 
mon council passed the following ordinance : 

"An ordinance to amend an ordinance of tbe city of Eed Wing, Minnesota, 
passed July 12, 1871, entitied 'An ordinance granting the right of way to 
tlie St. Paul & Chicago Rail way Company through the city of Red Wing.' 
'T/ie City Council at the City of Red Wing do ordain: 

"Section 1. That an ordinance of said city, passod July 12, 1871, entitied 
'An ordinance granting the right of way to the St. Paul & Chicago Railway 
Company through the city of Red Wing,' be and the sarae is hereby amended 
by adding thereto the following new section, to be numbered and known as 
section 3; that is to say: 

"Sec. 3. It shall not be lawful for the St. Paul & Chicago Railway Com- 
pany, or its successors or assigns, nor foir the Chicago, Milwaukeç & St. Paul 
Railway Company, to enter upon or grade or lay any ties, rails, or railroad 
track, or any switch or turnout, or any other matter or thing, in or upon, or 
in any manner to use or occupy any part of, the steam-boat lunding or public 
levée in front of any of the bloeks numbered, respectively, 41, 42, and 43 in 
Red Wing proper, or any part of Levée street within the liraits of said city, 
without first having obtained from the city council of said city a litense au- 
thorizing such entry, and the laying of such additional railroad track : pro- 
vidéd, that nothing in this section contained shall be so conslrued as to pre- 
vent the use of said railway companies, or either of them, of any railroad 
track fully laid and in use by said companies, or either of them, prior to the 
fourteenth day of November, 1882, and which track has been so laid and oper- 
ated by authority of said city council." 

— And notified the company to desist from tne -work contemplated. On 
the same day or evening previous an ordinance was passed granting 
the right of way over Levée street to the Minnesota Central Eailroad 
Company, 

The complainant owned the fee of Levée street to the center abut- 
ting its property, and, without first obtaining authority by condemna- 
tion or otherwise for the additional burden to be imposed thereon, 
the Minnesota Central Railroad Company proeeeded to construct its 
track over and along this Levée street, in front of complainant's lots 
and bloeks. A bill is filed by the Chicago, Milwaukee & St. Paul 
Railway Company against the city of Red Wing and the Minnesota 
Central Railroad Company, and an injunction is prayed against the 
city to prevent interférence with the construction of the track sur- 
veyed along Levée street, and against the Minnesota Central Eail- 
road Company. 

v.l4,no.9— 34 
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H. R. Bigelow, for complainant. 

Gordon E. Cole, for Minnesota Central Eailroad Uompany. 

W. C. Williston, for city of Eed Wing. 

Nelson, D. J. It appeared on the argument, from an afiSdavit of 
the président or active manager in construction of the Minnesota 
Central Eailroad, that, without the knowledge and direction of him or 
any oiScer having authority, a track was being laid by its employés 
under the ordinance granted, as set forth in the bill of complaint, but 
it is also stated that when he was informed of it direction was given 
to desist, which they did, and that this company bas no intention 
to further proceed, unless, by proper condemnation proceedings, the 
right so to do is legally obtained. Upon such disclaimer I shall not 
issue a preliminary injunction at this time against the railroad com- 
pany, but give leave to the complainant to apply for an injunction at 
a future time in case an attempt is made to construct its track upon 
that part of the street over which the complainant has the fee. 

In respect to the city : The company having voluntarily submitted to 
construct its road through the city of Eed Wing under the ordinance 
reserving the right to alter and amend, must submit to such altérations 
and amendments as are reasonable and necessary. The ordinance did 
not, howe^er, give authority to amend or repeal so as to affect essential 
and vested rights. The common council of the city reserved the right to 
alter and amend this ordinance of 1870 within the scope of the légis- 
lative power conferred on the municipality, but no more than reason- 
able altérations could be passed, such as would be necessa,ry to carry 
into effect the original purposes of the ordinance and properly pré- 
serve the rights of the public. No exclusive right of way over that 
or any other street was given to the complainant or its predecessor. 
It could grant authority to another corporation to run its track over 
the street, and thus confer, so far as it was possible for the city to do, 
il right to use the street, but in so doing the city could not interfère 
with the rights acquired by the complainant. Has it done so by the 
subséquent ameudment to the ordinance of 1871, by its action No- 
vember 14, 1882? 

It was stated on the argument, by the counsel for the city, that in 
tbis controversy the city really had no interest, and that it was one 
between the two railroad companies. If suchis the understanding of 
the common coimcil, then it was not the piirpose of the city, by the 
last ordinance, to interfère with any. rights of property in and to the 
street which the complainant had acquired. Certainly this amend- 
ment could not act retrospectively and take away rights of property 
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which had been previouBly granted. At the atmost, the ordinaûce can 
only compel the complainant to obtain the consent of the city before 
more tracks could be laid down by it upon Levée street. It is urged 
that the ordinance prevented the complainant from completing the 
work already commenced on November 4, 1882, and it appears such 
was the TÏew entertained by the city authorities when notice was 
served on the complainant to stop work. I cannot assent to such 
construction of the ordinance. The right of way given was a priva te 
grant on the part of the city, and the complainant, having the author- 
ity, proceeded to construct its track and exercise the right granted. 
It was clearly necessary, as disclosed, not only by the bill, but by 
the afi&davits of the citizens of Eed Wing, read on the part of the 
défendants. The number of cars required to furnish transportation, 
and the large mills and warehouses on Levée street furnishing freight, 
and the great growth of the city and the surrounding country, required 
not only greater facilities than the complainant supplied, but had in- 
duced the construction of the Minnesota Central Railroad, making 
the city of Eed Wing a terminus. The ordinance of 1871 contem' 
plated such increase of traffic, and authorized the building of ail 
necessary tracks to meet the requirements of trade and the wants of 
the public, but no exclusive right of way was given. The company, 
in good faith, for aught that appears, was exercising legally the right 
given by the city ordinance, and had expended quite an ainount of 
money in construction when stopped. I think the arrangement 
entered into between the city and the complainant's predecessor, by 
which its route was changed and the ordiaance of 1871 was passed, 
was more than a mère license which could be revokéd at a future 
time. It bas ail the éléments of a contract, in view of the fact that 
the charter gave législative authority to use the public streets in con- 
structing the road from Winona to St. Paul. 

It was urged upon the hearing that the complainant had violated a 
condition (No. 10) upon which the right of way was granted, and the 
common council could repeal, and thus divest the property rights ac- 
quired thereunder. At the most, this provision (No. 10) is a condi- 
tion subséquent, and courts of equity do not look with favor upon 
such conditions, and eertainly will not enforce them, unless the con- 
tract clearly compels it. I am inclined, however, to think the pro- 
vision No. 10 in this ordinance is in its nature a mère covenant, and 
a breach would not authorize the common council to divest the es- 
tate. 
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In view of what lias been stated, I think tbe complainant can 
complète the. track it was building when work stopped, notwith- 
standing the prdinance of November 14, 1882; but as theeounsel for 
the citj' States the controversy is one between the défendant railroad 
and the complainant, and the city really has no interest at stake, 
I shall not issue an injunction unless there ia future interférence 
with the contemplated work. 

In the view taken it is not necessary to consider the effect of a suit 
commenced in the state court by the city of Eed Wing against the 
Chicago, Milwaukee & St. Paul Kailway Company, and removed to 
this court, where it is now pending. 

Motion for injunction denied, with leave to renew. 



Memphis & LiTTLE Rock E. Co. v. Nolax, Comptroller, etc., and 
another, County Clerk, etc. 

(Circuit Court, W. D. Tennessee. Beptember 9, 1882.) 

CONSTITUTIOIIAI, LaW— iNTEKSTATE CoMMBRCK— TAXATION— BXPEBSS COMPATTIES. 

A license or privilège tax imposed by a state on the business of an express 
Company engaged solely in commerce between tlie states, where there is no 
intention by this means to obstruât or prohibit the business, is not unconstitu- 
tiQ.;al. 

In Equity. . 

È. C. Brown and Weatherford d; Estes, for plaintiff. 

G. P. M. Turner, Atty. Gen., for défendants. 

Hajimond, p. J. This is an application for a preliminary injunc- 
tion to restrain the défendants, who are tax-coUecting ofScers of the 
state and county, respectively, from collecting the privilège tax im- 
posed by law on the défendants for doing business as an- express 
Company in the state of Tennessee. The plaintiff denied that it was 
an express company, claiming that its express freight department 
was only a part of its gênerai freight-carrying business, so conducted 
for its own and the convenience of the public. On an agreed state- 
nipnt of facts, the state courts, by a final judgment of the suprême 
court, decjded that the two classas of business were distinct, and that 
the défendant was liable for this license or privilège tax. Memphia 
é L. IL n. Co. V. State, MSS. (Jackson, April, 1883.) 
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The bill liere claims relief on the ground that the défendant "is 
solely engaged in Interstate commerce; that the tax, hereinatter 
mentioned, sought to be imposed upon it by the state of Tennessee, 
under the pretense that orator is an express company, is a tax upon 
interstate commerce, and as such is forbidden by the constitution of 
the United States, and is illégal and void." The facts alleged are 
that this railroad company bas its terminus only in this state, cross- 
ing the river hère by transfer boat, using the streets of Memphis by 
spécial license, and that every parcel of freight is carried or brought 
between the différent states, and that none of its business is done 
solely within this state. 

Passing ail other questions like that of our jurisdiction, of which, 
perhaps, there is now no reasonable doubt, and that of the estoppel 
claimed by the litigation iù the suprême court, as a matter res judi- 
cata, I am of opinion that the application must be dènied on the 
merits. I should feel, on the cases cited by the learned counsel for 
the plaintiff, great difSeulty in determining this question» for there 
is much force in the argument that this privilège tax is only an indi- 
rect mode for taxing the commerce itself . The suprême court bas re- 
peatedl}' said, what Mr. Justice Bradley says in Railroad Co. v. Mary- 
land, 21 Wall. 456, 473, that "it is often difficult to draw the Une 
between the power of the state and the prohibition of the constitu- 
tion." The distinctions made by the cases seem somewhat arbitrary ; 
but this is possibly unavoidable, owing to the nature of the subject^ 
As I read the cases, the j^rinciple is that so long as it is not a direct 
tax on tlie property carried in the commerce between the states, im- 
posed either on the goods or indirectly coUected from them, and is 
only a tax on the franchises granted to the carrier in considération 
of the grant, or, what is the same thing, a tax or tribute demanded 
for the privilège '^f doing the business, the prohibition of the consti- 
tution does not apply. . Of course, in analogy to our state adjudica- 
tions', if, under the disguise of taxing a franchise or privilège, the 
state should undeitake, by excessive taxation, to obstruet or prohibit 
the business of interstate commerce, the constitutional provision 
would protect against it. There isnoclaimof that in this case; and 
no intention to either obstruet or prohibit this défendant from doing 
this business can be inferred from thèse statutes. Portunately for 
us, hère the suprême court itselt bas drawn the Une, and this case 
finds a direct précèdent in the case of Osbnrne v. Mobile, IG Wall. 
479, where the right of the state of Alabama to authorize the city of 
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Mobile to impose a lieense or privilège tax on an express company 
engaged in interstate commerce was sustained. 
The injunetion is refused. 

See Ex parte Thornton, 12 Ped. Réf. 551, Tiote. See, as to restraîning col- 
lection of tax, Second Mat. Maiik v. CaldwelL, 13 Feu. Kef. 434, note. 



Interstate Commerce. Article 1, § 8, siibd. 3, of the fédéral constitu- 
tion vests congress with the power to regulateiuterstate commerce, every part 
of wliich is indicated by tlie terin.(a) ïhe tenu "commerce" refers to 
trade,(6) ortrafflc and excliangeof commodities.(c) Commerce is intercourse,(ii) 
and is not limited to the mère buying and selling, but comprehends active 
commercial intercourse,(e) for the purposes of trade, whether by land or wa- 
ter,(/) or communication by telegraph,(g^) and includes the buying and sell- 
ing of exchange. (?i) 

Transportation is essential to commerce, as the transportation of articles 
from one state to another(i) for gain or for purchase, or exchange of commod- 
ities,(j) or passengers(ft) on railroads through the several states, or between 
the states ;(Z) so a tax on freight taken out of or brought into a state is in- 
valid;(wi) and a state law la3'ing a distinct tax on a foreign corporation 
for transportation of goods in trains from state to state, is unconstitutional.(M) 
Commerce includes navigation as well as trafflc,(o) and obstacles or burdens 
laid on it are régulations of commerce,(jt>) and state statutes imposing the 
same on interstate commerce are in conflict with the fédéral constitution. (g) 

Domestic Commerce. The power conferred on congregs by the commer- 
cial clause of the constitution is exclusive, so far as relates to raatters within 

(a) Gibbons T. Ogden, Wheat, Ij LinSing v. Word v.Maryland, 12WaIl. 418; Welton v.Stat», 

Washburn, 80 Cal. 534. 91 U. S. 270 ; Henderaon v. Mayor, etc., 92 U. S. 

(J) U. S. T. Bailey, 1 McLe.in, 234. g69; Railroad Co. v. Hnsen, 93 U. S. 473. 

(c) The Daniel Bal). 10 Wall. 557; Mobile Co.v. (» State Freight Tax Cases, 1.5 Wall. 275; Wel- 

Kîmball. 102 U. S. 091. ton v. State, 91 V. S. 276; P»!ï.seiiper Cases, T 

(<i) McCo lloch V. Marjrland, 4 Wheat. .S16 ; Gib. How. 28i. 

bons V. Ogden, 9 Wheat. 1 ; Groves T. Slanghter. (fc) People v. Raymond, 34 Cal. 492. 

15 Pet. 449 ; U. S. T. Holliday, 3 Wall. 417 ; Cor. (/) P'ck T. Chicago, etc., K. Co. 6 Biss. 182 

field T. Coryell, 4 Wash. C. C. 371 ; Mitclien r. (m) State Freight Tax Cases, 15 Wall. 232. 

Steelman, 8 Cal. 363 ; Steam-boat Co. v. Living- (n) Erle K. Co. v. New Jersey, 2 Vroom, 631. 

ston, 3Cow. 713; Moor V. Veazle, .TiMe. 343; Mo- (o) McCalloch v. Maryland, 4 Wheat. 316^ 

bile Co. T. Kimhall, 102 U. S. 691. Gibbons v. Ogden, 9 Wlieat. 1 ; 17 Johns. Ch. 4S8 ; 

(«) People V. BrookB. 4 Denio, 469; State v. Del- 4 Johns. Ch. 150, 175 ; U. S. v. Coombs, 12 Pet. 72 ; 

aware, etc., R. Co. 30 N. J. Law, 473. Cooley v. Port.wardens, 12 How. 31 »; N. R.Steam- 

(/) State Freiglit Tax Cases, 15 Wall. 276; boat Co. v. Livlngston, 3 Cow. 713; Paasenger 

Clinton Bridge Case, 10 Wall 464, Case», 7 How. 2-12; 46 Mass. 282 ; The Wilsioii t. 

(y) Western Union Tel. Co. v. Atlantic & P. C. S. 1 Brock. 423 ; People v. Brook.s. 4 Deoio, 469 ; 

Tel. Co. 5 Nev. 102; Pensacola Tel. Co. v. West- Chapman v. Miller, 2 Spears, 769; South Carolina 

ern U. Tel. Co. 2 Woods, 643; Telegraph Co. v.W. v. Georgia, 93 U. S. 4 ; Clinton Bridge Case, 10- 

U. Tel. Co. 96 0. g. I ; Telegraph Co. v. Texas, 105 Waîl. 464. 

U.S. 460. As tb goTernment message», a taz by (p) State Freight Tax Cases, 16 Wall. 232; Wanl 

the iitate is on Ihe meana employed by the gov- v. Maryland, 12 Wall. 4ia ; Welton v. State,91 O. S. 

erninent to exécute itsconstitntionalpowers, and 275; Chy Limg T. Freeman, 92 U. S. 27Sj Rail- 

is void. McCulloch v. Maryland, 4 Wheat. 316; road Co. v. Husen, 95 U. S. 470. 

Telegraph Co. V. Texas, 105 U. S. 466. (j) Hall v. ne Cnlr^ 9.') 17.8.4-8; Welton t 

(A) U. S. V. Hollidiiy, 3 Wall. 417. State, 91 Mo. 232; Council Blalfs v. Kaiisas, etc.,. 

(0 Slute Fraight Tax Cases, 15 Wall. £76; R. Co. 45. 
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its purview, of a national character, and which admits or requiies uniform 
régulation affecting ail the states;(r) but the commercial clause of the consti- 
tution is not operative on persona and things within the boundaries of the state 
jurisdiction,(s) and it neither régulâtes nor prohibits taxation ;(f) so taxation 
by a state on business done within its boundaries is valid.(M) The constitu- 
tionality or unconstitutionality of a state tax is to be determined by the sub- 
ject upon which the burden falls, and not by the form or agency through 
which it is coUected. The effect and not the purpose of the law is to be con- 
sidered. It is not cured by including subjects within the domain of the 
state. (•») 

A state may regulate its own internai commerce,(w) when it does not in- 
terfère with the free navigation of the waters of the state for purposes of In- 
terstate commerce. (a;) Not everything which affeets commerce amounts to a 
régulation of it.(y) 

State Atjthokity to Tax. Where the tax imposed is only a tax on the 
privilège of doing business within the state, it is not in violation of the con- 
stitution :(a) 80 the tax on a franchise is lawful,(6) and a state may authorize 
a city to impose a license or privilège tax on an express company engaged in 
interstate coramerce.(c) The states bave powet to tax, notwithstanding the 
tax may hâve some indirect bearing on foreign commerce.((i) So a state may 
require a portion of the earninga of a railroad to be paid to the 8tate,(e) and a 
tax on the gross receipts of a transpor.tation company is a tax on the fruits 
of transportation and is valid.(/) It is not a tax on commerce,(a') and so of 
the gross receipts of warehousemen derived from the exercise of the spécial 
privilege,(?i) or of a railroad.(î) Telegraph lines are considered as partaking of 
the nature of realty, in analogy to the new doctrine that railroads and rolling 
stock are so treated and eonseqnently sUeh property is liable to state and coiinty 
taxes, notwithstanding they also pay a privilège tax.y) Though telegraph corn - 

(r)Mobile Co. T. Kimbalt, 102 U. S. 691. Eea (y) Delaware RiiilroadTux, IS Wall. 232; South 

Webber v, Virginia, 103 U. S. 344. Carolimi v. Charleston, 4 Rioh. 289 ; State Tax on 

(s) King V. Amer. Tians. Co. 1 Flippin, 1. Railroad Grusa Receipts, 15 WuU. 281 ; Readlug 

(() Gibbons V. Og;leii, 9 Wlieat. 1. H. Co. v. Pennsylvania, 15 Wall. 284. 

(u) Cleveland, etc., R. Co. v. Pennsylvania. 15 (o) Railroad Co. T. Maryland, 21 Wall. 456. 

Wall.3llfl, (6)StateFreightTaxCase8,15 Wall. 277; State 

(e) îîeaiiing R. Co. T. Pennsylvania, 15 Wall. Tax on Gros< Receipts, 16 Wall. 294; Societ.v for 

232; Brown v. Maryland, 12 Wheat. 418; Haye v. Sav. v. Corte, 6 Wall. 606; Osborn T. U. S. Bank, 

S. s. Co. 17 How.596;S S. Co. v. Port-wardens, 9 Wlieat. 859; Brown v. Maryland, 12 Wlieat. 444; 

6 Wall. 31; Passenger Cases, 7 How. 233; Cran. Erie Hailway T. Pennsylvania, 21 Wall, 497. 

dallv..\evad:i,« Wall. 36; .^Irny v. Califiirnia,24 (c) Osborne v. Mobile, lôWall. 479. 

How. 169: Tonnage Tax Cases, l.'i Wall. 272; (i) Nathan v.Louislana.S How. 73; PacketCo. 

State Tax on Foreign Bonds, Id. 3!10; Munnv. Il- v Catlettsburg, lOB D. S. 5.59. 

linois, 94 U, S. 13.1. (e) Railroad Co. v. Maryland, 21 Wall. 466. 

(w)Wil<nii V. Kansas.etc:, R. Co. 60 Mo. 184; (/) Reading R. Co. v. Connocticnt, 15 Wall. 

Wheeling Bridge Case, 18 How, 432; The Daniel 2S4; Woodraft' v. Parham, 8 Wall. 123; State Tiix 

Bail, 10 Wall, r.57; The Montello, 11 Wall. 411; on Gross Railway Receipts, 15 Wnll, 292, See 

Pçck T. Chicago, etc.,R. Co. 94 U.S. 164; Pensa- Minot v. PhiladelphiR, etc., H. Co. 18 Wall. 2r6 ; 

cola Tel. Co. v. Westej-n Union Tel. Co. 96 U. S. Western Union Tel. Co. v. Mayer, 28 OUio, St. 

1 ; New Bedford Bridée Case, 1 Wood. & M, 410 ; 621. 

People v. Platt, 17 Jobne 195 ; Scott v. Wilson, 3 (g) Southern Express Co. v. Hood, 15 Elch. 06 ; 

. N. H.321 ; Canal Com'r,< v, People, 5 Wend. 448; Western Union Tel, Co. v. Mayer.2?01iio St.521. 

People V. Rensselaer, etc., R. Co. 15 Wend. 113; See Dubuque v.C., etc., R. Co. 47 Jowa, 196. 

Mobile Co. Co. V, Kiniball, l'2 U. S. 691. ' (A) State v. Baltimore & Ohio R. Co. 4^ Md. 50. 

( . ; Corfield v. Coryell, 4 Wash. C, C. 371. (i) ReadingR. Co. v. Pennsylvania, 15 Wall. <12. 

(j) Western Union Tel. Co.v. State, 9 Bax. 509. 
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panies may be siibject to congressional régulations, tliey are also subjecl to occu- 
pation taxes, at least till congress otiierwise provides \{k) but a tax on telegvaph 
messages to points without the state is uneonstitntional.(?) Laws iraposiiig 
lialf pilotage fées are not régulations of commerce; but a law whieli re- 
quires every vessel to pay a spécifie sum to the port-wardens, whether called 
on to perform any service or not, is a régulation of couiuierce.(«) A<;ity may 
be empowered to lay a tax on steam-boats having tliat city as tlieir home port 
according to their value ;(o) but an act requiring owiiers of steam-boats toflle 
a stateraent in writing, setting forth the name of the vessel and of tlieowuer 
or owners, and their résidence and interest, was held void as to steam-boats 
which had taken out a coasting license.(jj) 

Tax on Exfoets. A tax on freight taken out of or brought iiito a state 
is invalid.(g') So a tax on ores exported before smelting, and exempting ail 
ores smelted in the state, is a régulation of commerce and vi)id.(r) So the 
produce of one state lying in the port of another state, awaiting sliipmeiit, is 
not subject to taxation in the latter state. (*) Property belonging to a citizen 
of another state, in its transit to market to such state, and not ofïered for 
sale during transit, is not subject to taxation. (<) So, where a person puichased 
corn from various parties, caused itto beremoved to therailway, and there tô 
be put in cribs temporarily to await transportation, aud with the purpose to 
hâve it carried beyond the state, fteZd, that it was in commercial transit and 
not taxable by the state.(t*) But thei-e raust be a purpose to ship imme- 
diately, or as soon as transportation can be conveniently obtained, followed 
up by actual shipment in a reasonable time.(c) An act imposing a stamp duty 
on bills of lading for goods transported from the state is void.(w) 

Tax on Impokts. Goods imported, in tlie hands of the importer, are not a 
mass of the property of the state,(a;) but after they iiave been broken up for use 
or for retail, and been incorporated or mixed up with the property of the state, 
a tax may be imposed on them;(jr) but if a state singles out imports as a spe- 

(ft) Western Union Tel. Co. T. State. 65 Tex. (m) Ogilvie v. rrawforJ Co.a McCriirr, H'i. 

314 ; Tile^'raph Co. v. Tex.ns, 10.5 U. S. 460 i Tel- (r) M. Tiniber, at a port in a state awaiting 

egni).li Co. V. W. i;. Tel. Co. 9fi U. S. 1; Paoket shipment. belonging to nnd in the hands of a for. 

Co. V. Ciit ett.^iburg. 105 D. S. 659. eigu pubject, anil nnder cnntniot of sale to par. 

(;) Western Union Tel. Co. v. Texas, 14 Cent. ties abroail. whi'eth' s sesrregated from the mass 

Ij. j. s4S. ofthe property of tlie state is not subject to tax- 

(») stenm-sWpCo.v. Port-wardens, 6 Wall. 31. ation, Blount v. .vriiiii-oe. 6n Qa. 61. 

(o) Wlieeling, etc.. Transp. Co. v. Wheeling, 9 (to) Almy v state. 24 Hiiw, lOS; WooJrutï v. 

W. Va.iro. I arham, 3 WiiT. 17J; 13 Wall StfO, 

(io) Siniiot V. Davenport, 22HOW. 227. (;e) Almy v. State 24 How. 169 ; Woodnirt' v. 

(,?) State Freight Tax Case.s, 16 Wall. 232. Parham. 8 W.-ill. 1-.SÎ; Hinson v. Latt, ,d. 148; 

(r) Jackson Min. Co. V. Anditor General, 32 Low v. .Uistin, 13 Wall. 31. Son Gay v. Baltimore, 

Mich.4!iS. 1(10 U.S. 434. 

(«)Ptale v.Engle, 34 N.J. L. 423; state v.Cnm- (y) Brown v. Mariland, 12 Wlieat. 419; f.icense 

berland R. Co. 4 Md. 22. Are the statiites of a Cases, fl How. 575; Pervear v. Corn. 5 Wall. 479; 

state in violation ofthe constitution if they sub. Waring v. Mayor, 8 Wall. 122; State Tax on H. 

jeet to taxation the capital of her citizens, al- Gross Receipts, 15 Wall.29"i; People v. Coleman, 

tliongh on the day to which the asse^sment of it 4 Cal. 46; Wynne v. Wright, 4 Dev. S B. 19; 

relates it isinveited In prodncts on shipboard in Cowles v. Brittaiii, 2 Hawks, 2U4; Tracy v. State, 

the conrseof exportation to foreign conntricsor 3Mo.3; Miirrayv Charleston. %U.S. 447 ; Davis 

in tn.nsit from oné state to another for pnrposes v. DHshiel,Phil. S.C, 111; Cummiîigs v.Savannah, 

ofexpci-tation- qutzrf: People v.Commissioners, R. M. Ciinrlt. 26; Biddle v. Commonwealtli, I.'ï 

104 0. .«. 166. f'erg. & K. 405; Mnrray v. Charleston. 96 U.S. 

(;) State v. Eugle, 31 N. J. L. 427 447. And see Haguet v. Wiide, 4 (,hio, 107. 
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cial object for any impost or duty, it is unlawf ul ;(2) the articles cease to be iir- 
poitalions the moment the importer becomes a vendor,(a) and a tax on gross 
sales is not unconstitutional.(6) 

Discrimination. Any discrimination against the products of another 
State is in conflict with the commercial clause of the constitution.(c) So a 
tax law whieh discriminâtes in favor of goods manufactured within tlie 
State, and against goods manufactured without the state, is unconstitutional 
and void.(<i) A state cannot discriminate against a citizen by reason of his 
buying or selling such pvoducts.(e) So far as necessary to protect the products 
of other states from discrimination, the power of the national government 
over commerce reaches the ititerior of every 8tate.(/) Where a statute dis- 
criminated against liquors manufactured out of the state, injunction against 
collection of the tax refused, as the vendor was selling other liquors.(/7) Such 
an act is inoperative only so far as it discriminate3.(/i) Imposing a license 
fee upon non-resident salesmen traveling in and selling goods in the state, is 
in conflict with the constitution of the United States.(i) The prohibition is 
gênerai, and reaches a tax on the sale of the article imported, and on the 
occupation of the importer.(j) 

Passenger Taxes. The power of congress to regulate commerce extends 
to persons as well as property ;(k) but it confers no power to regulate the 
stattis of persons — the power ceases when they arrive.(Z) A state cannot im- 
pose on ship-masters burdensome conditions to the landing of passengers ;(m) 
nor can it enforcelasvs regulating their arrivai from a foreignport.(«) Sothe 
imposition of a tax on passengers arriving from a foreign port is unconstitu- 
tional and void.(o) So a tax on passengers or goods passing through a state is 
invalid ;( p) or a tax on passengers leaving a state(^) or traveling from state 
to state is void.(r) An aet imposing a tax of one dollar on every passenger 
leaving the state by railroad or stage-coach or other vehicle is void as a régu- 
lation of coramerce,(s) as Interstate transportation of passengers is beyond the 
reach of a state législature ;(t) and so of an act discriminating against Chinese 

(i) People T. Morinç, 47 Barb. 642; Brown v. (<) Von Bnren V. Downlng, 41 Wls. 122; Ward 

Maryland. 12 Wheiit. 4i9; and »ee Welton v. Mis- T. Maryland, 12 Wall. 415. 

souri, fil U. S. iîb; Cooli v. Pennsyivaiiia, 97 U. (j) Brown v. Maryland, 12Wheat.4i!'; Licensa 

S. 666 ; Webber v. Virginia, 103 U. S. 344. Oases. 5 How. BM ; State v. Nortli, 27 Mo. 464 ; 

(a) State v. Peckham, 3 R. I. 2ij9. See Davis v. Biddle v. Corn. 13 Serg. & R. 405. 

Dashiel,rhil.N. C.114;Waring v.The Mayor, 8 (fc) Lin Singv. Washburn, 20 Cal. 5.34, 

Wall. 110. (0 Sinnot v. Davenport, 22How. 227; Blanchard 

(S) Waring V. The Miiyor, OWall. 110;Statev. T. The Martha Washington, lCliff.473; Ex parte 

Pir.clîncy. 18 Rich. 474; Oaborne v. Mobile, 16 Ah Kong, 3 Sa wy. 145. 

Wall. 4SI, (m) Henderson v. Mayor of N. Y. 92 U. S. 259. 

(r) Weliber t. Virginia, 103 U. S. 344 ; Welton v. (n) Chy Lung v. Freeman, 92 U.S. 276. 

Missom-], 91 U. S. 276 ; Mobile Co. v. Kimball, 102 (o) PassengerCases,7How.349; Peoplev.Ray. 

U. S. 691. mon J, 34 Cal. 492; State v. The Steam.ship Con- 

(rt) State V. Fnrbusli, 72 Me. 493; Tiernan v. stitution, 42 Cal. 589. 

Rinker, 102 U. S. 123. (j)) Passenger Cases, 7 How. 283; Crandall ▼. 

(e) Guy V. Baltimore, 100 U. S. 434. Nevada, 6 Wall. 35. 

(/) Gny V. Baltimore, lOU U, S. 434; Brown T. (ç) Crandall v. Nevada, G Wall. 48; Clarke T. 

Maryland. 12 VVbeat. 119. See 12 Ped. Rep. 551, Phlla., W. 4. B. R. Co. 4 Houst. 153. 

note. Cr) Steam-ship Co. v. Port.warden, 6 Wall. 35. 

(f) Tieraau v. Rinker, 102 U. S. 123. (,) Crandall v. Nevada, 6 Wall. 37 ;, Clarke t. 
(/i) Id. Philadelphia, 4 Houst. 168. 

(0 State V. Freight Tax Case, 15 Wall. 281. 
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immigration. (w) The object of the prohibition in the fédéral constitution i;- 
toproteet both vessel and cargo from state taxation wliile intransitu, and this 
prohibition cannot be evaded and the same resuit effected by calling it a tax on 
passengers or on the ma8ter.(o) A. statute declaring the runningof sleeping- 
cars to be aprivilege, and imposing a tax thereon, held constitutional, notwltlj- 
standing they are used for the accommodation of passengers traveling througli 
the state. (w) 

Tonnage DutY. A tax levied on a vessel irrespoctive of her value as 
property, and solely on the basis of her tonnage, is a duty on tonnage, (a) and 
is prohibited by the fédéral constitution.(fc) A charge for services ren- 
dered or conveniences provided, is in no sensé a tax or duty.(c) So a stat- 
ute allowîng fées to harbor masters for assigning vessels to their berths 
is not a tonnage duty, although ascertained by the tonnage of the ves- 
sels.(d) So wharfage charges are not a duty on tonnage,(e) whether the 
wharf be bailt by the state, a municipal corporation, or a private individ- 
ual.(/) But a tax on tonnage cannot' be imposed, ostensibly passed to collect 
wharfage ;($')so à tax imposed on ail vessels arriving and departing, and not 
merely for the use of the wharf, is inhibited.(ft) A city may exact and reçoive 
a reasonable compensation for the use of artiflcial improvements;(î) but a 
state statute which imposes a tax upon every ton of freight carried by every 
railroad, steam-boat, and canal company doing business within the state, so 
far as it relates to articles carried through the state, or articles taken up iu 
the state and carried into another state, or articles taken up outside the state 
and brought into it, is unconstitutional and void.(j) 

Transportation of Goods. An act which affects the carriage of goods 
from stàte to state is unconstitutional and vo\à.(k) Transportation corapa- 
nies doing business within the state may be required to pay a tax, but it can- 
not be enforced upon merchandise in a course of transportation from state 
to state ;(Z) and a tax on lawful and ordinary means of transportation is 
a tax on the thing carried, and is not a mère police régulation, and is uncon- 

(K)Lln Sing v. Washburn, 20 Cal. 634. But (d) State r. Chnrlestoii, 4 RIch. 256; Bencdict 

see State v. Baltimore & O. R. Co. .■)4 Md. 344j T. Vanderbilt, 1 Hobt. 194; The'Martlia J. Waid, 

Railroad Co. v. Maryland, 21 Wall. 4.56. 14 La. Ann. 289. 

(r) Papsenger Cases, 7 How. 283; People v. (<) Cooley v. Port Wardena, 12 How. 299; 

Downer, 7 Cal. 169 ; Crandall v. Xerada, 5 Wall. Wharf Case, 8 Blaiid. 3C1; Keokuk v.K. &, C. Co. 

3.5. 4.5 lowa. 186; Transportation Co. V. Wheeling, 9H 

(to) Pullman S. C. Co. v. Garnes, 3 Tenn. Ch. U. S. 273; Slerrett v. Houslon, 14 Tei 166; Mn- 

587. nicipality v. Pease, 2 La Ann. S38; The Ann 

(a) State Tonnage Tax Cases, 12 Wall. 204. Ryan, 7 Ben. 20; Guy v. Baltimore, li:0 V. S. 434 . 

(b) Gibbons v. Ogden, 9 Wlieat. Ij Passenger (/) Packet Co. v. Keokuk, 9S U. S. 84 ; Cannoii 
Cases, 7 How. 203; Sîeam-ship Co. v. Port Ward- t. New Orléans, 20 Wall. 577. 

ens, 6 Wall. 31; State Tonnage Tax Cases, 12 (f) State Tonnage Tax Case, 12 Wheat. 219; 

Wall. 204; Cannon v. New Orléans, 20 Wall. 677. Alexandcr T. Railroad Co. 3 Strob. 594; Packfl 

(c) Keokuk N. P. Co. v. Keoknk, 10 Chl. Leg. Co. t. Keoknk. 95 U. S. 84. 

News, 91. Aa for harbors, pilotage, beaconlights, (A) Northwestern N. P. Co. v. St. Paul, 3 Dili. 

bboys, and the improvement of harbors, bays, 454. 

and navigable rivers within the state in the ab- (i) Worsley v. Mnnicipality, 9 Hob. (La ) 324 ; 

sence of congresaioual législation : Mobile Co;v. Packet Co. v. Keokuk, 95 U. S. 84. 

Kim'ball, 10217. S. 691. ?o as to lawa imposing (y) State Freight Tax, 15 W-ali. 233; Krie Ry. 

pilotage fées r Steam-ship Co. v. Jolilîe, 2 Wall. Co. v. Pennsylvania, Id. 282. 

450: Kx parte McNiel, 13 Wall. 236; Cooley v. (fc) State Freight Tax Cases, 15 Wall. 232. 

Port Wardens, 12 How. 293. (/) Heading R. Co. v. Pennsylvania, 15 Wall. 

232. 
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stitutional.(m) By no dovice or évasion, by no form of statutory words, can 
a State compel citizens of other states to pay a tax, contribution, or toU for the 
privilège of having their goods transported through the state by the ordi- 
nary channel of cotnmerce.{w) That which cannot be done directly cannot 
be done indirectly.(o) So a state cannot levy a duty or tax upon the master 
or ovvner of a vessel engaged in commerce/ graduated on the tonnage or ad- 
measurements of the vessel ; she cannot effect the same purpose by merely 
changing the ratio and graduating it on the number of masts or marines, the 
size and power of the steam-engine, or the number of passengers wbich she 
carries.(p)[ — Ed. 

(m) Minot v. Phlla., etc., R. Co. 2 Abb. (U. S.) (o) Wayman v. Sonthard, 10 Wheat. 1 ; Passen- 

323i S. C.7Phlla.6i;5;Cookv.Com.6 Amer.Law ger Cases, 7 How. 283; Brown v. Maryland, 12 

Beg 378. Wheat. 417 ( Missonrl V. Nonh, 27 Mo. 479. 

(n) State Tiix ou (iioss Uailwaj' Keceipts, 16 (p) Panseuerar Cases, 7 How. Ii83. 
Wall. 281. 
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{Circuit Court, P. Minnesota, December Term, 1882.) 

1. Indun OotWTHT. 

A particular portion of the public domain upon which an Indian tribe bas 
been suffiered long to remain, while other portions hâve been opened to settle- 
ment, or set apart particularly for Indian occupation, does not constitute such 
tract an Indian réservation. 

2. Bame. 

The fact that a tract of country bas sometimes been referred to in treaties and 
officiai reports as the Red Lake Réservation, is not sufficient to authorize the 
court, in a quasi criminal case, to déclare it to be such. 

Error to the District Court. On motion for rehearing. 

After the announcement of the opinion of the court in thia case,* 
counsel for the government asked a further hearing upon the question 
whether the locus in qiw is within an Indian Eeservation, and the 
court ordered further argument upon that question, which was had 
at the December term, 1882. 

C. K. Davis, for plaintiff in error. 

C. A. Gongdon, Asst. U. S. Atty., for the United States, 

McCrary, c. J. An Indian réservation is a part of the public do- 
main set apart by proper authority for the use and occupation of a 
tribe or tribes of Indians. Itmay be set apart by an act of congress, 
by treaty, or by executive order ; I do not think an Indian réservation 
can be established by custom or prescription. The fact that a particu- 

*See 11 FED. Rex'. 47. 
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lar tribe or band of Indians hâve for a long time occupied a particular 
tract of country does not constitute such tract an Indian réservation. 
Originally, ail of the public domain was occupied by theindians, andthe 
réservation policy was adopted with a view of locating tbem in certain 
districts, and opening the remainder of the public land for white settle- 
ment, It cannot, therefore, be said that a particular portion of the pub- 
lic domain, upon which an Indian tribe has been suffered long to re- 
main, while other portions hâve been open to settlement, or set apart 
specifieally for Indian occupation, constitates auch tract an Indian 
réservation. It simply retains the character it had at the beginning, 
and can only be correctly designated as a tract of public land to 
which the Indian title has not been extinguished. 

Such is the character of the locus in qico in this case. It cornes 
clearly within the description of "Indian country" as defined by the 
act of 1834, to-wit, "territory to which the Indian title has not been 
extinguished." If this définition were still in force, it would exactly 
designate the place where the seizure was made ; but, as we hâve 
heretofore held, it was repealed by the enactment of the Eevised 
Statutes. To hold it still to be Indian country would be to give no 
effect to the repeal. The fact that. the tract of country in question 
has been sometimes referred to in treati'~s and officiai reports as the 
"Eed Lake Indian Réservation," is not sufEcient to authorize the 
court, in a quasi criminal case, to déclare it to be such. 

The motion for rehearing is overruled. 



This case accomplialies a moat anomalous resuit. The locus in qit,o of the 
seizure is the unoeded country in the northern part o£ Minnesota, popularly 
called the Eed Lake Indian Réservation, and occupied exclusive!}' by the Eed 
Lake Indians, a partially-civilized tribe. In 1863 thèse Indians, hy treaty, ex- 
tinguished their title to al! territory save that in question. 13 St. at Large, 
668. A part of the territory so eeded comprises the greater part of the four 
counties in northwestern Minnesota north of the Wild Eice river. ïhese 
counties are thickly settled, are traversed by railroads and dotted with thriv- 
ing villages. By article 7 o£ the treaty of 1863, it was provided that tlie lavvs 
proliihiting the introduction and sale of spirituous liquois in the Indian country 
should be in fuU force and effect tliroughout the country tliereby ceded. It 
was held in U. S. v. Forty-three Gallons of Whisky, 93 U. S. 197, that this 
exclusion of spirituous liquor from the ceded territory was not only a valid but 
commendable exercise of the poWer to regulate commerce with the Indians; 
that article 7 was doubtless inserted through fear that the ceded lands, by 
reason of their pro.Kimity to the unceded lands, would be used to store liquors 
for sale to young men of the tribe occnpying such unceded lands. But since 
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the principal case holds that the uneeded territory is not Indian country, it 
follows that it is lawful to introduce liquor into tlie uneeded territory, but 
unlawf ul to introduce it into tiie ceded territory, because it may thereby be 
the more easily introduced into the uneeded territory, 

Indian CofuNTKY. This term was flrst used in the trade and intercourse 
acts in the act of July 22, 1790, (1 St. at Large, 137,) where it was undetined. 
It was used agaia without deflnition in the second trade and intercourse act, 
enacted March 1, 1793, (1 St. at Large, 329.) It was flrst deflned in the third 
interuouvse act (1 St. ât Large, 469) to be the country west of an irregular 
line extending from the présent site of Cleveland, Ohio, to the river St. Mary, 
Florida, (the then boundary fixed by varions treaties with the several tribes 
and the government.) and this line was subject to varianee, as subséquent 
treaties might vary the boundaries between the varions tribes and the United 
States. This act having expired, it was re-enacted with the same définition 
March 3, 1799, (1 St. at Large, 743,) and again re-enacted, on its expira- 
tion, April 30, 1802, (2 St. at Large, 139.) Under this deflnition "territory 
purchased by the United States of the Indians, but frequented and inhabited 
exclusi vely by Indian tribes," is not Indian country. Amerioan Fur Oo. v. ET. 8. 
2 Pet. 368. ïhis définition continued to June 30, 1834, when section 1 of the 
intercourse act, then enacted, (4 St. at Large, 729,) deflned it to;be "ail that 
part of the United States west of the Mississippi and not within the states of 
Missouri and Louisiana, or the territory of Arkansas, and also that part of 
the United States east of the Mississippi river and not within any state to 
which the Indian title bas not been extinguished." Under this deflnition the 
country described ceases to be Indian country as sdon as the Indians part with 
their title, and without any further act of congress. Bâtes v. Clark, 95 U. S. 
208. This définition continued until the enactment of the Eevised Statutes, 
when it was repealed by section 5596, since the intercourse act is neither local 
nor temporary. The principal case reported, Forty-three Gallons of Cognac 
Brandy, 11 Fed. Eep. 47; U. S. v. Leatliers, 6 Sawy. 17. But contra, that it 
ia local, U. S. v. Sevelof, 2 Sawy. 314; U. S. v. Tom, 1 Or. 27 ; Walters v. 
Campbell, 4 Sawy. 123. And that it is not extended, proprio vigore, over 
after-acquired territory. U. 8. v. Joseph, 94 U. S. 617. 

It seems, from the principal case, that since the enactment of the Revised 
Statutes there is no Indian country, though an Indian réservation may be and 
is held to be ail the Indian -country there is, (U. 8. v. Leathers,6 Sawy. 17,) 
and is Indian country so as to give the United States courts in Dakota juris- 
diction of murder thereon, {U. 8. v. Brave Bear, 13 N. W. Eep. 565; U. 8. 
V. Knowlton, Id. 573 ;) and the Indian réservations in the Indian territory 
are Indian country; {U. 8. v. Payne, 2 McCrary, 289, [S. C. 8 Fed. Rep. 
883;] and such réservation is assumed to be Indian country by the suprême 
court, ( U. 8. V. Perryman, 100 U. S. 235 ;) and so is a réservation in Colorado, 
[U. 8. V. MoBratney, 104 U. S. 621 ; U. 8. v. Berry, 2 McCrary, 58, [S. C. 4 Fed. 
Rep. 779.] But if there is no statutory deflnition of Indian country, it would 
seem that, as regards the intercourse acts, no distinction could be drawn be- 
tween uneeded country rightf uUy occupied by Indian tribes, and Indian réserva- 
tions so called, because (1) the aboriginal title of the Indian tribes to the un- 
eeded lands is that of occupancy alone, [Cherokee Nation v. Georyia, 5 Pet. 48,) 
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which is the same right that they hâve in the landa of their réservation, {U. 
S. V. Cook, 99 "Wall. 591,) tbeir réservation rights beiiig simply a continuation 
of their aboriginal rights, (N'été York Indians, 5 Wall. 770; Gfodfrey v. Beards- 
ley, 2 McLean, 416 ;) (2) the purpose and eflEect of the intercourse acts was to 
regulate trade and intercourae with Indian tribes which form distinct political 
communities, having territorial boundaries, and a right to ail the and within 
such boundaries, (Woreester v. State of 6feorgîa, 6 Pet. 557;) tribes which 
are governed by their own rules and traditions, with whom the government 
deals in their tribal character, and who hold their lands in coramon, with the 
right of occupancy only, (U. S. v. Joseph, 94 U. S. 617;) and therefore thèse 
intercourse acts seem to be as applicable to non-reservation tribal Indians, 
occupying unceded land, as to réservation Indians. 

Indian Resebvations, how Cebated. They are created by treaty, stat- 
ute, or executive order, (U. S", v. LeatTiers, 6 Sawy. 17; U. S.v. Payne, 2 Mc- 
Crary, 296; [S. C. 8 Fed. Réf. 883;]) and the principal case. No set form of 
words is necessary to create a réservation. It is enough if the words used are 
sufficient to indicate the purpose to reserve the land. U. S. v. Payne, supra. 
But quœre, what words are snffleient to indicate such purpose. The lootts in 
qiM) in the principal case was called in the treaty there construed a réservation, 
(section 6, 13 St. at Large,668,) and was so called in a subséquent treaty, (13 
St. at Large, 689,) and was so called by the suprême court when construing 
the treaty in question, {U. S. v. Forty-three Gallons of Whisky, 93 U. S. 197.) 

Jtjeisdiotion over Indian Countey. Fédéral courts hâve no jurisdie- 
tion of crimes comraitted by a white man upon a white man in Indian couutry 
loithin a state, because such state hascriniinal jurisdiction over ail white per- 
sons within its limits. U. S. v. McBratney, 104 U. S. 621 ; over-uling on this 
point U. S.v. Berry, 2 McCrary, 58 ; [S. C. 4 Fed. Ebp. 779.] But contra, if such 
country is not within a state. U. S. v. Rogers, 4 How. 572. But if the white 
man commits a crime upon an Indian, e. g., steals his blanket, the fédéral 
courts hâve jurisdiction of the offense, though the réservation on which it is 
committed is within a state, because of the power to regulate intercourse be- 
tween the Indian and the white man, even in a state, {U. S. v. Bridleman, 7 
Fed. Réf. 894 ;) and under its power to regulate commerce with the Indians, 
the exclusion of liquor from Indian country within a state is constitutional, [U. 
S. V. Forty-three Ballons of Whisky, 93 U. S. 188.) A state court can punish 
an Indian who commits adultery with an Indian upon a réservation within a 
state. State v. Doxtater, 47 Wis. 278; [S. C. 2 N.W. Réf. 486.] But the civil 
laws of the state do not extend to an Indian country within a state, (15 Minn. 
r!69,) nor to Indians maintaining tribal relations. U S. v. Payne, 4 Dill. 389. 

* »* 

See note In U Fxd. R£p. 61, 
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LiNTON and Wife v. Mosgbovb and others. 
{Circuit Court, W. D. Pennsylvania. November Term, 1882.) 

Equity — ENJorNiNG Pkoceediuqs iif State Cotr-KTs. 

Section 720 of the Revised Statutes, which forbids United States courts to 
grant iniunctîons to stay proceedings in a state court, doea not restrain the 
circuit court froia enjoining an inéquitable use of a trust judgment in a state 
court by exécution and levy, prosecuted in violation of the trust and in fraud 
of the rights of the eestui gw trust. 

In Equity. 

AoHEsoN, D. J. The subjecl-nïatter of this suit is a trust of real 
and Personal property, evidenced by an instrument of writing exe- 
cuted by the trustée, James E. Brown, défendants' testator. The 
sutviving cestui que trust is Mrs. Linton, one of the plaintiffs, in 
whose behalf the suit is prosecuted. Beyond question the ease pre- 
sented by the bill is of équitable oognizance, and it is equally clear 
that in virtue of the citizenship of the parties this court bas juris- 
diction of the controversy. 

It is alleged that the judgments in the state court recited in the 
bill belong to the trust, and that Mrs. Linton is now the owner 
thereof under the terms of the trust ; and one of the prayera of the 
bill is to hâve the trust in respect to said judgments judicially 
declared and enforced in favor of Mrs. Linton, and the judgments 
assigned to her. To thie relief, it wçuld seem, she will be entitled 
if the allégations of the bill are sustained. We are now asked to 
restrain the défendants, until further order, from exercising any acts 
of ownership over the said judgments, or in anywise interfering with 
the same. If the plaintiffs' allégations are true, the défendants — the 
Personal représentatives of James E. Brown, deceased — are making 
a most inéquitable and unwarrantable use of the judgments by means 
of exécutions and levies, in violation of the trust, and in fraud of the 
rights of Mrs. Linton. 

Is this court powerless to arrest such wrong by reason of the stat- 
utory provision which forbids the coiarts of the United States to grant 
injunctions to stay proceedings in a state court? Rev. St. § 720. 

I am of opinion that the case is not within the purview of the pro- 
hibition. It is not proposed to interfère with the rightful authority 
of the state court in any proper sensé. The contest hère relates to 
the ownership of the judgments. It is alleged, and for the purpose 
of this motion it may be assumed to be satisfactorily shown, that they 
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belong to Mrs. Linton; and, if so, the défendants hâve no right to 
intermeddie with them. If thèse judgments appertain to the trust 
which is the foundation of this suit, they are an inhérent part of the 
controversy, and must enter into our final decree if complète justice 
is to be done; and strange indeed would it be were this court im- 
potent to restrain a trustée subject to our gênerai équitable jurisdic- 
tion from making a fraudulent use of a trust judgment standing in a 
state court. Surely there can be no such defect in our judicial Sys- 
tem. 

Under the admissions in the defendant's affidavits I think the 
présent motion should be allowed without requiring security. By 
virtue of the judgments of revival and the exécution attachments, 
every possible lien against the entire e8tate,real and personal.of the 
late Mrs. Finlay has been . acquired. Should the controversy not 
terminate within five years from the date of the revival of the judg- 
ments, we will allow alias writs of scire fadas to issue. 

The injunction prayed for is allowed, the same to remain in force 
until the further order of the court. 



United States v. Houghton. 
{District Oourt, D. New Jersey. October 20, 1882.) 

1. Chimbs— False Making op Publtc Record — Eléments of Offense. 

In order to a coaviction of the offense defined in section 5418 of the Revised 
Statutes, the jury must be satisflcd beyond a reasonable douht (1) that the 
time and pay roll described in the indietment was a false, forged, and counter- 
feit writing ; (2) that the same was transmitted to the proper ofBcer of the gov- 
ernment by the défendant ; and (3) that the false character of the writing was 
known by the défendant at the time of the sending, and that it was sent with the 
intent to defraud the United States. 

2. Same — Dépendant as Witness— Wbight op Testimont. 

The laws of the United States permit a person charged with crime or mis- 
demeanor to be a witness in his own behalf, and such weight is to be given to 
his testimony as, under ail the circumstances, it is fairly entitled to. 

3. Same— GuiLTY Knowledge— Pbesumption. 

In criminal as well as civil affairs every one is presumed to know everything 
that he can learn upon inquiry, when lie has facts in his possession which sug- 
gest the inquiry, and this knowledge must be afflrmatively shown by the gov- 
ernment 

4. Samb — Evidence op. 

Proof of other acts, which bave no connection with the principal transaction, 
is admissable in casci ivhorc ilie kuowludge or iutent of the party is a materiaJ 
fact. 
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5. Same— A Question of Fact. 

The question of guilty knowledge of the défendant in a criminal case is a 
question of fact for the jury. 

6. Same— Palsb Cebtificates op Services. 

It is not lawful for an officia] to accept an office and then use false meang and 
methods to ohtain money for carrying it on, as by certifying charges for boat 
service, the expenses of janitor's fées, carriage hire, ice, gas, etc., in order to 
obtain money from one departraent for services which had been rendered in 
another, and for the payment of which the govemment has made no provision. 

7. Same— Intent and Act must Unitb. 

No man is to he punisbed as a criminal unless his intent is wrong, and such 
wroDg intent must be foUowed by a wicked act to give it force and effect. 

8. Same— Intention Infkbbed fkom Act. 

If one intends to do what he Isconscious the law forbids, no other evil intent 
need be shown. In such case the law infers the intent to def raud from the act, 
and guilty linowledge of the false character of the pay-roll, when transmitted, 
is sufflcient to raise the inference of a fraudulent intent. 

Nixon, D. J., (char ging jury.) While the counsel of the respective 
parties hâve been engaged \nth so much zeal, labor, and ability in 
discussing before you the faets of this case, I hâve taken occasioii to 
make note of «ertain suggestions in regard to the law, which I will 
now submit to you, after wbieh the entire responsibility of its dé- 
cision must rest with you. 

The case lies within a narrow oompass — much narrower thau one 
would suppose when he considéra the wide range which the testimoijy 
has taken. 

Section 5418 of the Revised Statutes of the United Statea enacta 
"that every person who * • * transmits to or présenta at the 
oESce of any officer of the United States any false, forged, altered, or 
counterfeited bid, proposai, guaranty, officiai bond, public record, 
affidavit, or other writing, knowing the same to be false, forged, al- 
tered, or counterfeited, for the purpose of defrauding the United 
States, " shall be deemed guilty of a misdemeanor and punisbed. 

The défendant is the coliector of customs for the district of Perth 
Amboy, and is charged in the indictment with transraitting to and 
presenting at the office of the secretary of the treasury a false, 
forged, and counterfeited writing, to-wit, "a time and pay roll of per- 
sons employed in the collection of the revenue from customs in 
the district of Perth Amboy, from September 1 to September 30, 
1879, containing a certain affidavit, purporting to bave been taken 
by nine several boatmen, therein mentioned, before one J. Kearney 
Smith, he (the coliector) then and there knowing the same to be false, 
forged and counterfeited. for the purpose of defraudiug the United 
v.l4,no.9— 35 
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States, by causing the false, forged, and counterfeited time and pay 
roU to be accepted and received by the secretary of the treasury as 
a good and sufficient vouoher for the several sums therein men- 
tioned, and causing the said sums to be allowed and credited to him 
on the settlement of his acoounts as collector, respecting the disburse- 
ment of moneys intrusted to him for the disbursement in pay- 
ment of boatmen employed by him as such collector, Before the 
United States can properly ask for a conviction of the défendant, you 
must be satisôed by the évidence, beyond a reasonable doubt, (1) 
that the time and pay roll described in the indictinent was a false, 
forged, and counterfeited writing; (2) that the same was transmitted 
to- the proper officer of the government by the défendant ; and (3) that 
the false eharacter of the writing was known by the défendant at the 
time of the sending, and that it was sent with the intent to defraud 
thè United States. 

The first and second of thèse propositions hâve not been seriously 
contested, and the case turns upon the last, to-wit, the knowledge of 
the défendant as to the true eharacter of the writing, and his intent 
to defraud the govçmment. Theiresponsibility of deciding the case 
is on you. It is the duty of the court to instruet you as to the law, 
but you muât détermine the facts, and your verdict must be based 
upon your honest judgment of the facts. You will remember, at the 
outset, that the défendant can only be convicted, if at ail, upon the 
time and pay roll of the month of September, 1879. The indictment 
charges that one only to be false and fraudulent, whatever may be 
the proof in regard to others. The other pay-roUs were either brought 
into the case by the défendant to show the methods by whioh the 
business of the coUector's office was oonducted, or were admitted by 
the court, at the instance of the prosecution, as tending to aid the 
jury in reaching a correct conclusion on the single question of the 
knowledge of the défendant of the true eharacter of the one on whioh 
the indictment is founded. 

The laws of the United States permit a person indicted for a crime 
or misdemeanor to be sworn in his own behalf. The défendant in 
this case has been placed upon the witness stand, and it is your 
duty to give such weight to his testimony as you think, under ail the 
circumstances, it is fairly entitled to. He substantially admits the 
false and forged eharacter of the pay-roUs for the boat service, and 
espeeially the one for the month of September, 1879, and it may be 
said that he acknowledges that he transmitted the same to the proper 
officer in Washington. His statement is that he certified to the cor- 
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rectness of ail of them,' and that Bometimes he forwairded them him- 
self, and sometimes they were handed back to the deputy coUector 
to be transmitted. But tie was chargeable, as coUeetor, with the per- 
formance of the aot, and in law it is the same whether he sends it 
personally or through his deputy. 

The only questions left are in regard to the knowledge of the de- 
fendant of the falsity and forgery of the pay-roU, and the intent for 
which it was sent. 

1. In regard to his knowledge. Did he know, at the time of his certi- 
fication of its truth and its transmission, that it was untrue, and 
f aise and fraudulent ? What is légal knowledge of a fact ? There is 
great misapprehension in the popular mind on this subject. There 
seems to be a prévalent notion that no one is chargeable with more 
knowledge than he ehooses to hâve; that he is permitted to close 
his eyes, when he pleases, upon ail sources of information, and then 
excuse his ignorance by saying that he does not see anything. In 
criminal as well as civil afifairs every man is presumed to know every- 
thing that he can learn upon inquiry, when he bas facts in his pos- 
session which suggest the inquiry. This knowledge of the défend- 
ant must be affirmatively shown by the government. Except in 
the case of confession it is generally impossible to make it out 
by direct évidence, and can only be inferred from overt acts. 
Wharton, in discussing the subject, says that if the knowledge 
cannot be implied from the facts and circumstances which, to- 
gether with it, eonstitute the offense, other acts of the défend- 
ant, from which it can be implied to the satisfaction of the 
jury, must be proved at the trial. It was on this principle that 
other pay-rolls were atimitted in the case, and évidence was received 
tending to prove their false or fraudulent character. As I bave be- 
fore suggested, the défendant on this indictment cannot be convicted 
on their falsity, but the jury hâve the right to infer his knowledge of 
the falsity of the pay-roU on which he bas been indicted, if they are 
persuaded by the testimony that he had knowledge of the false char- 
acter of the others. It is admissible to prove other acts which hâve 
no connection with the principal transaction, in those cases where the 
knowledge or intent of the party is a material fact; as, for instance, 
in an indictment for knowingly uttering a forged document, proof of 
the possession, or of the prior or subséquent utterance of other false 
documents, though of a différent description, is admitted as material 
to the question of guilty knowledge or intent. 1 Greenl. Ev. § 53. 
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The défendant, on the witness stand, denied any knowledge of the 
falsity, not only of the pay-roU on which he was indicted, but of ail 
the others. Incidentally admitting their false oharacter, he excased 
himself from knowledge of the faot by stating that ail the matters 
connected with the boat service of his office were left in the hands of 
his deputy, J. Kearney Smith, and that if any fraud had been com- 
mitted he alone was responsible. The deputy, Mr. Smith, denied 
this statement, and testified that the défendant had full knowledge 
of the manner in which the pay-rolls were made up at the time that 
he certified to their truth, and to the necessity of the service alleged 
to hâve been performed. I regard this as the vital question in the 
cause, and you, gentlemen, must find the truth, if y ou can, out of the 
conâicting testimony. In order to do this, you will carefuUy con- 
sider the évidence which has been produced, — on the one side, to 
prove to you the defendant's knowledge of the falsity of the pay-roll, 
and on the other, to satisfy you that he was ignorant of its true char- 
a-jter. I express no opinion on the subject, and leave the question 
for your détermination. 

Sometimes the court deems it important to marshal the facts spe- 
cifically on the one side and the other to enable the jury more clearly 
to reach a correct conclusion. I shall not do it in this case, because 
I hâve left the very able counsel, representing both sides, ample time 
and latitude in summing up the évidence, and your patient attention 
is the best security and guaranty that it is not necessary for me to 
detain you by a recapitulation. What, then, is your honest and im- 
partial judgment as to the defendant's knowledge ? Has. the govern- 
ment shown to you facts respecting his conduct in the business of his 
office, or spécifie acts by him in regard to the other pay-rolls from 
which you can fairly infer his knowledge of the falsity of this pay- 
roll? 

In this connection there is one position which was not very openly 
taken, but has been more than once gently suggested, by the counsel 
for the défendant, to which I ought to advert, to-wit, that as no pro- 
vision was made by the department at Washington for the payment 
of certain expansés of the office, deemed necessary by the collector, 
such as janitor's fées, carriage hire, ice, gas, sprinkling the streets, 
etc., the names of persons doing such work, but performing no boat 
service, were placed upon the pay-rolls, and properly paid from the 
money furnished alone for the boat service. My charge to S'ou hère 
is: that if the défendant knew when he transmitted the pay-roll to 
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Washington that it contained charges for hoat service which had not 
been rendered, then he had knowledge of its faise character; unless, 
indeed, you are satistied that such charges were made with the ap- 
proval of the proper department of the government. He cannot ex- 
cuse himself by saying that the work was done somewhere else in 
the office, and that he charged it hère because the department would 
not make allowances for payment eut of any other money of the gov- 
ernment. 

It may be true, as the learned counsel of the défendant suggested, 
that the United States is a hard task-master ; that it often requires 
unreasonable things frôm its officiais. But whether that be so or 
not, it is not lawful for an officiai to accept of an office, and then use 
false means and methods to obtain money for carrying it on. He may 
resign if the government is unjust or exacting, but he cannot certify 
to falsehoods in order to obtain money from one department for serv- 
ices which had been rendered in another, and for the payment of which 
the government has made no provision. Unless you are satisfied 
beyond a reasonable doubt that the défendant was aware of the falsity 
of the pay-roU when he transmitted it, the case ends, and the de- 
fendant is entitled to your acquittai. The indictment charges, and 
the law requires the government to prove, a guilty knowledge of its 
character before there can be a conviction. 

'2. But if you are so satisfied, then you will proceed to the consid- 
ération of the only remaining inquiry, •whether it was sent with the 
intent to defraud the government. Not much need be said upon 
this point. It is a fundamental doctrine of the law thut no man is 
to be punished as a criminal unless his intent is wrong, and such 
wrong intent tnust, ordinarily, be foUowed by a wicked act — the mère 
intention not injuring any one, unless developed intp some act to 
give it force and effect. Thus, a man may détermine in his own 
mind to rob or defraud his fellow on some favorable opportunity. 
Such an intent, deliberately formed, renders him morally guilty, but 
he does not become legally liable until he takes steps to carry his in- 
tent into exécution. It is not necessary, in the présent case, for the 
prosecution to prove that the government has been actually de- 
frauded. The indictment charges only an intent to defraud. The 
rule hère is, as stated by the best authorities, that if a man intehds 
to do what he is conscious the law, which every one is presumed to 
know, forbids, there need not be any other evil intent shown. In 
such a case the law infers the intent to defraud from the act. If you 
are convinced that the défendant knew the ialse character of the pay- 
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roll when he transmitted it to the government, yon are not obliged 
to look further than that to find a fraudaient intent on the part of 
the défendant. 

With thèse remarks I leave the case with you. If you hâve any 
reasonable doubt, after carefully considering the testimony, about the 
guilt of the défendant, give him the benefit of the doubt and acquit 
him. If you hâve not, do not let the sympathy whieh you and ail of 
us feel for the défendant in thèse trying circumstanees deter you 
from fearlessly and honestly discharging yonr duty; but let your ver- 
dict be such that the government and ail other officiais may learn 
that in this court punishment follows the transgression of the law. 

The jury found a verdict of guilty, with a recommendation of mercy. 
See U. S. V. Wentworth, 11 Fed. Bep. 52. 



United States v. Williams and another. 
{District Court, E. D. Wisconsin, 1S82.) 

CsaiisxL Law— UsiKG Plates without Authoritt — FRAUDmcBNT Sbctjhities. 
The défendants were convioted, under section 5430, of the Revised Statutes, 
of the offense of having in their possession an instrument engraved and printed 
after the similitude of an obligation iasued under the authority of the United 
States, with Intent to sell or otherwise use the same. Tlie alleged fraudulent 
instrument, though in the similitude of a United States bond, was not, nor did 
it purport to be, executed, or signed. The court, in granting a new trial, held 
that the words of the statute, " any obligation or other security," must be con- 
gtrued to mean an executed instrument, or one which on its face purports to be 
executed, ani^ that it appearing that the alleged fraudulent obligation or se- 
curity is not an obligation or security at ail, within the meaning of the statute, 
a conviction cannot be sustained, though the paper, in its body and gênerai 
form, be made after the similitude of a United States bond. It is for the court 
to détermine whether the case made is within the statute. 

G. W. Hazelton, for the United States. 

N. S. Murphey, for défendants. 

Dyek, D. J. The défendants bave been eonvicted, under section 
5430 of the Eevised Statutes, of the offense of having in their pos- 
session an obligation engraved and printed after the similitude of an 
obligation issued under the authority of the United States, with in- 
tent to sell or otherwise use the same. A motion for a new trial haa 
been argued and is now to be decided. It was shown on the trial, 
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by the testimony of a bank expert, that the instrument which the' 
défendants had in their possession and attempted to exchange for 
money resembles in color, style of printing and engraving, and in gên- 
erai appearance, a 5-20 government bond. The same witness testi- 
fied that in form and size it différa from a genuine government bond, 
and, in fact, examination of the instrument shows that it purports to 
be, not an obligation of the United States, but an obligation of the 
United States Silver Mining Company, of Denver City, Colorado, by 
which that company acknowledges itself to be indebted to the bearer in 
the sum of $1,000, payable at the American Exchange National Bank, 
in the city of New York, March 1, 1890, with interest at 7 per cent. 
On the face of the instrument is printed in large gilt letters the word 
"Gold," and interest coupons, payable semi-annually, are annexed. 
At the foot of the bond and of each coupon are printed the words 
"Prest." aùd "Secy.," with spaces left before each of those words for 
signatures ; but no signatures are written or printed in the spaces 
thus left for the purpose, so that on the face of the paper it aJppears 
to be an unexecuted instrument. 

On the trial the court held that to constituté the offense declared 
in the statute referred to, it was not essential that the fraudulent or 
fictitious obligation should in terms purport to be an obligation of the 
United States. And foUowing the ruling, as hère produced in man- 
uscript, of Judge Caldwell, of the eastern district of Arkansas, in 
U. S. V. Wilson, understoûd to be unreported, the court charged the 
jury that "to constituté an offense under the statutë it is not neces- 
sary that the similitude between the false and the true security should 
be Buch as to deceive experts, bank officers, or cautions men. It is 
sufficient if the alleged fraudulent bond bears such a likeness or 
resemblance to any of the genuine bonds of the United States as to 
be ealculated to deceive an honest, sensible, and unsuspecting man, 
of ordinary observation and care, dealing with a man supposed to be 
honest. If it does, then the similitude required by law to make out 
the offense exists." 

The court further charged the jury that where the similitude is of 
the character stated, the offense is not disproved by showing that the 
alleged fraudulent bond bears no signature, or that careful examina- 
tion discloses that it does not purport to be a bond of the United 
States, but that on the contrary it purports to be a bond issued by 
some mming company. There was clearly no error in holding that 
to constituté the offense it is not essential that the fraudulent bond 
or instrument should on its face purport to be an obligation of the 
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United States. The language of the clause in section 5430, upon 
which the indictment is based, is that every person "who has in his 
possession or custody, except under authority from the secretary of 
the treasury or other proper officer, any obligation or other security 
engraved and printed after the similitude of any obligation or other 
security issued under the authority of the United States, with intent 
to sell or otherwise use the same," shall be punished, etc. Tbe 
object of this statuts evidently was to make it unlàwful for any per- 
son to hâve in his possession, without proper authority, and with 
intent to sell or otherwise use the same, any obligation or security, 
whether purporting to be, but not, in fact, issued under the authority 
of the United States, or purporting to be, or, in fact, made or issued 
by any individual or any public or private corporation, engraved and 
printed after the similitude of a genuine obligation or security of the 
United States. No other construction of the statute ib consistent 
with its language and évident meaning. 

The serions question involved in the case at bar is, must not the 
instrument claimed to be made after the similitude of a government 
obligation or security, be in fact, or purport to be, an executed obli- 
gation or security, to make a case within the statute? Of course, the 
défendants cannot be prosecuted in this court on the ground that 
they are confidence men, or that they hâve attempted to perpetrate 
a fraud. Their jJrosecution must proceed wholly under this statute, 
and their conviction must rest wholly upon proof of the charge that 
they uniawfully had in their possession an obligation made after the 
similitude of an obligation of the United States. As we hâve seen, 
the words of the statute are that every person who has in his posses- 
sion "any obligation or other security," etc. The words "obligation or 
other security," as hère used, seem clearly to imply an executed in- 
strument, or at least one which on its face purports to be executed 
by somebody. In the case in hand, the false or bogus bond bears 
no signatures whatever. It is a mère blank, so far as signatures or 
exécution are concerned. Can it, then, be said to be an obligation or 
security, or to be even a pretended obligation or security ? True, it 
is a paper made after the similitude of a United States bond, but 
it is unexecuted, unsigned by anybody; in that regard, as just ob- 
served, it is a blank, and there is not on its face even a prêteuse of 
exécution by any person or corporation. The statute was aimed at 
the issue or exécution, whether real or pretended, of obligations or 
securities made after the similitude of the obligations or securities 
of the United States; and I am constrained to believe that what 
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is meant by the language of the section referred to, is an instru- 
ment that is either in iact executed or purports to be executed by 
somebody. Otherwise, it is not and does not purport to be an obli- 
gation. 

Very forcible argument was made by the learned district attomey 
that the instrument in question, though bearing no signatures, may 
be as efiectually used for the purposes of déception and fraud as in 
oase it purported to be executed or.signed,, This.fmay be so; but, 
after ail, the court cannot supply omissions in the statuts, but must 
aecept and eonstruethe statuts as we find it; and if the case in haud 
does not corne within the letter and meaning of the statute, it is the 
duty of the court so to décide. The instrument in évidence is not au 
obligation or other security, and does not purport to be such, because 
it was never executed or signed by anybody, and therefore it is not 
such an instrument as the statute covers. In that respect it is no 
more than a blank pièce of paper. 

It was also argued by the district attorney that the fact that the 
instrument in évidence was not signed or executed should be treated 
by the court as merely a fact entering into the principal question of 
similitude to be submitted to the jury; and as the jury hâve found 
that the alleged similitude exists, notwithstanding the absence of such 
signatures as would make the instrument either an actual or pre- 
tended obligation, the court cannot disturb the verdict. In other 
words, the contention is that the non-execution of the instrument or 
paper is merely a fact bearing upon the question of similitude, and 
that it is the province of the jury alone to say, in the light 6f ail the 
facts, whether the alleged similitude exists or not. This was the 
view to which the court was inclined when the question first arose ; 
and in support of the proposition thus stated, counsel hâve cited U. 
S. V. Morrow, 4 Wash. G. G. 73.3. That case, however, only holds 
that in a case of forged coins the question of resemblance or simil- 
itude is one for the jury, and this no one wiU dispute. But when a 
statute, as in the présent case, déclares, in effect, that the false in- 
strument must be an obligation or security, it cannot be that because 
the question of similitude is one for the jury, the court is not to dé- 
termine whether the case made is within the statute. Whether the 
instrument is an ohligation or not is a question as to its légal effect. 
That is a question for the court, and if it is- apparent that the alleged 
fraudulent obligation or security is not an obligation or security at 
ail, within the meaning of the statute, it must follow that a convic- 
tion cannot be sustaiued, although the jury hâve determined that the 
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paper in évidence, in its body, and gênerai form and style, is made 
after the similitude of a United States bond. 

The case of People v. Ah Sam, 41 Cal. 645, was referred to on the 
argument, but it is inapplicable to the case at bar. In that case 
the défendant was indicted for having in hia possession blank and 
unfinished bank bills, in the form and similitude of a bill for the 
payment of money, with intent to fiU up and complète the same ; 
and the statute under which the indictment was found declared it to 
be an offense to hâve in possession blanks having the form or sim- 
ilitude of bills for the payment of money, etc. 

On the whole, my opinion is that the conviction of the défend- 
ants cannot be sustained. They undoubtedly attempted to commit a 
gross fraud ; but the statutory offense of which this court bas juris- 
diction, is not established. The difficulty in the way of maintaining 
a conviction is attributable to a defeot in the statute, and that defect 
congress alone can remedy. Motion for new trial granted. 



Dnited States r. Snydee and another. 

(Circuit Court, D. Minnesota. Februarj, 1882. \ 

1. Cbimistal Law— Fba0dtjlent Ketubns of Postmastbb. 

Any postmaster who shall raake a false return to the auditor for the purpose 
of fraudulently increasing hia compensation shall be deemed guilty of a mis- 
demearibr, and on conviction thereof shall be punished under the provisions of 
chapter 259, vol. 20, St. at Large, (2 Supp. Rev. St. 358.) 

2. Same— AiDEBS and Abettors — As Pbincipai.s. 

The statute above cited is not limited in its opération to !he conviction and 
punishment of the postmaster guilty of the offens<! alone, but may be exteuded 
to ail persons aiding, abetting, and assisting in the commission of the crime, 
who are alike guilty of a misdonieanor under the statute, and may be indicttd 
and convicted thereunder as principals. 

3. Same— Punishment of Aidées and Pbooukebs. 

Ail aiders, procurers, or abettors m statutory offenses are punishable as prin- 
cipals, under the statute, although not expressly referred to in the statute, and 
that a défendant, though incompétent to commit the offense, as principal, by 
reason of not being of the particular âge, particular sex, condition, or class, 
may nevertl;eleas be punished as procurer or abettor. 

4. Intent ob Motive — Evidence op Otheb Similab Acts. 

Where the question is one of a fraudu'ent intent, it is allowable, as well in 
criminal as in civil cases, "to introduce évidence of other acts and doinga of 
the party of a kindrcd character, in order to illustrate or establish the iutent 
or motive in the particular act divectlj' in judgmcnt." 
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5. Same— Transctript of Axjditob op Dbpautment. ' 

It was héld proper to admit in eyidence the transcript of the report described 
in tlie indictmeat, duly certifled by one of the auditors of the treasury for the 
post-ofl3ce department. 

6. Exception— Ereok. 

Exception having been taken, on préviens trial of this cage, to the statement 
by the district attorney, in his argument before the jury, to the eUect that the 
failure of the défendant to testify in his own behalf should raise presumption 
against him, held, that it appearing on the records of such previous trial that 
the judge in his charge had corrected the remark, and stated to the jury thàt 
such language by the district attorney was wrong, cured whatnver error there 
was in such statement. 

The défendants are indicted under chapter 259, vol. 20, St. at 
Large, (Supp. to Rev. St. vol. 1, p. 358,) which provides that "any 
postmaster who shall make a false return to the auditor for the pur- 
pose of fraudulently increasing his compensation under the provision 
of this or any other act, shall he deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be fined in a sum not less than fifty 
nor more than five hundred dollars, or imprisonment for a term nOt 
exceeding one year, or punishment by both such fine and imprison- 
ment, in the discrétion of the court." The défendant Snyder was 
postmaster at Germania, Minnesota. The défendants are jointly 
charged in the indictment with having willfuUy, etc., made a false re- 
turn to the auditor of the treasury of the United States for the post- 
office department, for the purpose of fraudulently increasing the com- 
pensation of the said Mait. Snyder, as such postmaster, under the 
provisions of an act of congress mentioned in the indictment. There 
was a trial in the district court, which resulted in a verdict of guilty 
against Bertram, who moved for a new trial, and in arrest of judg- 
ment, upon grounds which are stated in the opinion. The case hav- 
ing been certified into this court by the district judge, bas been hère 
argued. 

C A. Congdon, Asst. U. S. Atty., for the Government. 

O'Brien & Wilson, for défendant. 

McCbaby, C. J. 1. The first and most important question pre- 
sented by this record is whether défendant, Bertram, not being a 
postmaster, can be indicted and punished under the above-men- 
tioned act of congress. That act, by its terms, applies only to post- 
masters, and the question is whether any other person can be found 
guilty of a misdemeanor under it. The record in this case shows 
that the défendant Bertram was guilty of aiding, abetting, and as- 
sisting Snyder in the commission of the crime. He in fact prepared 
with his own hand the false reports, and, knowing them to be falsis. 
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adviseJ and induced Snyder to sign them. Upon careful considéra- 
tion, we hâve reaohed the conclusion that tbis was an offense against 
the statute, notwithstanding the fact that only postmasters are 
named therein. The offense is a statntory misdemeanor; and it is 
•well settled that ail who aid, abet, procure, or advise tbe commission 
of a misdemeanor are guilty as principals. 1 Euss. Crinies, (9th 
Ed.) 60, note 1. And tbis is the rule whether tbe misdemeanor is 
created by statute or by the common law. U. S. v. Mills, 7 Pet. 
138. 

When eongress créâtes a statutory misdemeanor we must assume 
that it is done with the above well-settled rules of law in view, and 
if 80, with the intent that aidera and abettors, as well as the actual 
doers of the crime, may be punished under it. The rule that ail 
procuiers and abettors of statutory offenses are punisbable under the 
statutes, although not expressly referred to in the statute, is sup- 
ported by authority. Bish. St. Crimes, 36; Corn. v. Garnet, 1 Allyn, 
7; U. S. V, Harbison, 1 Int. Eev. Eec. 118; U. S. t. Bayer, 4 Dill. 
407. 

Although the défendant, Bertram, not being postmaster was inca- 
pable of being the principal actor in the commission of the crime, he 
may nevertheless be held to be an aider, procurer, and abettor, and 
therefore, in law, a principal. It bas been adjudged repeatedly that 
the fact that a défendant was incompétent to commit the offense as 
principal by reason of not being of a particular âge, sex, condition, 
or class, he may, nevertheless, be punished as procurer or abettor. 
State V. Sprague, 4 E. I. 257; Boggiis v. State, 34 Ga. 275; Rex v. 
Potts, Euss. & E. Cr. Cas. 352; Bish. Crim, Law, 627-629; U. S. v. 
Bayer, supra. This doctrine is also supported by reason, for if it 
were not sound there could be no punishment of the crime of pro- 
euring a postmaster to defraud the United States by making false 
returns, even although the procurer might share in the proceeds of 
the fraud, and be actuated by the worst of motives. 

2. The offense charged was the making of false returns for tho 
quar^er ending December 31, 1880. The prosecutor was allowed, 
against the objection of défendant, to introduce in évidence, not only 
the false returns for that quarter, but other similar returns for other 
periods before and after the time covered by theindictment, ail being 
in the laandwriting of t^e défendant, Bertram. There was no error 
in this ruling. Wbere the question is one of fraudulent intent, it is 
allowable, as well in criminal.as in civil cases, "to introduce évidence 
of other acts and doings of the party of a kindred character, in order 
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fco illustrate or establish his intent or motive in the particular act 
directly in judgment." Wood, v. U. S. 16 Pet. 342. 

3. It is insisted that défendant bas been unlawfuUy convicted upon 
the uncorroborated testimony of an accomplice. It is true that the 
principal witness against défendant, Bertram, was his co-defendant 
and accomplice, Snyder, but it is net true that Snyder's testimony is 
uncorroborated. It is strongly supported by the testimony of Harris 
and Scanlon, who testify to facts tending to prove that the reports in 
question must bave been f aise ; by the letters f rom Bertram to Sny- 
der, which are in évidence, and which show pretty clearly a knowl- ' 
edge of the crime and a désire to suppress the truth; and by the fact 
that the reports were ail in Bertram's handwriting. 

4. Exception is taken to the remarks of the district attorney, in his 
argument before the jury, to the efifect that the failure of Bertram to 
testify in his own behalf should raise a presumption against him. 
This was improper, and if the court had failed to correct it on trial 
it might hâve been error. But the record shows that the court at 
once instructed the jury, and repeated it in the final charge, that such 
larlguage by the district attorney was wrong, and that no presump- 
tion should be taken against the défendant because he did not tes- 
tify in his own behalf. This cured whatever error there was in the 
remarks of the district attorney. If this. were not so, it would be 
within the power of counsel, by such remarks, to invalidate the pro- 
ceedings in any criminal case, Ridoffv. People, 45 N. Y. 213, 

5. The transcript of the quarterly report described in the indiot- 
ment, duly certified by the sixth auditor of the treasury f^r ihe post- 
office department, was properly admitted in évidence. Beti, St. 
§ 889, ' ■: .-••.'- 

The motion in arrest of judgment must be overruled. 

Nelson, D. J., concurs. 
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Hafp V. MiNNBAPOLis & St. L. Et. Cq. and others. 
{Oiremt Court, D. Minnesota. December Term, 1882.) 

1. Négligence— Personal Injuries— Phoximate Cause— Damages. 

To obtain a verdict for damages by reason of alleged négligence, it must be 
proven that the négligence of the défendant was the proximate cause of the 
injury. 

2. Same— Railboad Company— Dutt undbk Lbasb. 

A railroad Company, having by lease the right to use the dépôt, grounds and 
tracks of another compuny, owes the same duty to passengers of that company 
lawfully on the ground as it does to its own. 

3. Samb- Due Diligence. 

The question, what constitutes "due diligence?" in an action to recover 
damages caused by négligence, is one for the jury, and the burden of proof in 
such case is with the plaintill to show the négligence. 

4. Same— CoNTElBUTORT Négligence— Choice betwben Hazakds. 

Where one, in the face of great danger, and obliged to choose between two 
hazards, makes such choice as a person of ordinary prudence and care placed 
in the same situation might make, and is thereby injured, the fact that if he 
had chosen the other hazard he would hâve escaped injury will not relieve the 
one by reason of whose négligence he was put in jeopardy. 

At Law. 

A suit is brought against both défendants, seeking to hold them 
liable for a personal injury sustained by their négligence, The Min- 
neapolis & St. Louis Eailway Company owned the dépôt grounds and 
track where the injury ocçurred, and had by lease permitted the 
Burlington, Cedar Eapids & Northern Eailway Company to use them 
in common. The injury is alleged in the pleading to hâve been the 
result of thç carelessness of the Burlington, Cedar Eapids & Northern 
Company while running its engine over the main track used by both 
companies. It is claimed both companies are liable. Additional 
facts appear in the charge of the court. 

Lovely é Morgan, for plaintiff. 

J. D. Springer, for défendants. 

Nelson, D. J., {charging jury.) The issue in this case bas been 
simplified so that it will not be necessary for me to detain you long. 
I will suggest (as I stated when the testimony was closed) that there 
is no cause of action against the Minneapolis & St. Louis Company,, 
and your verdict must be in favor of that défendant. That leaves 
the action to proceed against the Burlington, Cedar Eapids & North- 
ern Company. 

This suit is brought by the plaintiff, a citizen of Miehigan, to re- 
cover damages for a personal injury resulting from the négligence, as. 
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he elaima, of the défendant, the Burlington, Cedar Rapids & North- 
ern Company. The injury, resulting in the amputation of a leg, 
occurred at a railroad crossing in the dépôt groundsat Albert Lea, 
in this state, and was inflicted by a locomotive belonging to the Bur- 
lington, Cedar Rapids & Northern Company, and operated by its em- 
ployés. 

Thèse dépôt grounds are owned by the Minneapolis & St. Louis 
Company, a corporation created by the laws of the state of Minne- 
sota, and authorized to build and operate a railroad through Albert 
Lea, in the direction of Fort Dodge, lowa. The Burlington, Cedar 
Rapids & Northern, an lowa corporation operating a road from Bur- 
lington, lowa, to Albert Lea, is authorized by the laws of this state 
to make running connections with the Minneapolis & St. Louis, and 
hold a lease of the dépôt grounds, granting certain rights and priv- 
ilèges thereto. Both roads hâve running connections, and there is 
a continuons raû leading from the terminus of one to the other, and 
both use the same dépôt grounds and yards. The track where the 
injury occurred was used in common by both companies. They also 
ran a through express train from Minneapolis to Chicago; the Min- 
neapolis & St. Louis Company, by its engine, running a train which 
was made up in Minneapolis to Albert Lea, where this engine is eut 
off, and the train, taken by an engine belonging to the Burlington, 
Cedar Rapids & Northern Company, proceeds south on its way. 

The injury being inflicted by a locomotive of the défendant Com- 
pany, it is claimed that it is liable for the injury which the plaintiff 
received. 

The gist of this action ïs négligence, — the failure to perform a duty 
tlie défendant owed to the plaintifiE which the lavr imposed. The 
plaintiff is not entitled to reeover damages because he was run over 
and severely injured by a locomotive owned and operated by the de- 
fendant. He must prove toyou that the négligence of the défendant 
was the proximate cause of the injury sustained by him before he is 
■entitled to a verdict. 

Before proeeeding to instruct you upon the law applicable to this 
•case, I would préface my remarks by saying that it is your duty in 
ihe considération of this case to mete ont even-handed justice to the 
parties to this controversy. The faot that the défendant is a corpo- 
ration entitles it to no less rights at your hands, and to the same 
measure of justice, as if it was â private individual. And while we 
must hold â raih'oad corporation to the strie test accountability in the 
■iliscliarge of itsduties and liabilities, we are also to look to it that ail 
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persons having contraot relations with such corporations (as passen- 
gers or others to whom it owes a duty) exercise tlie requisite care and 
caution for their safety, as the law requires, 

Let us now examine the légal aspect of the case, and, in so doing, 
I shall only détail such portions of the évidence as are necessary to 
enable you properly to apply the law. There are some undisputed 
facts in this case. The plaintiff took the through Chicago train on 
July 19, 1882, at Waseca for Albert Lea, and arrived at the dépôt of 
that station about midnight. The dépôt is located west of the town, 
and in order to reach the hôtel it is necessary to pass over the main 
track in going from the dépôt grounds. The plaintiff had paid his 
fare to the Minneapolis & St. Louis Company, having purchased a 
round-trip ticket from Albert Lea to Waseca and return. On his 
arrivai at Albert Lea he entered a dépôt wagon, owned by the Hall 
House proprietor, and submitted himself to the control of the driver, 
who proceeded to make the crossing and pass over it on his way to 
town. WhUe crossing, or just at the point of crossing, or at some 
point while making the attempt, a locomotive belonging to the de- 
fendant appeared in view, the plaintiff jumped from the wagon, and 
the injary was inflicted in the manner detailed to you by the évi- 
dence. 

The défendant, the Burlington, Cedar Eapids & Northern Com- 
pany, having by lease the right to use the dépôt and grounds, and 
the tracks laid therein, owed the same duty to passengers of the Min- 
neapolis & St. Louis road, who were lawfully at the dépôt and on 
the grounds, as it does to its own passengers; and if the injury re- 
sulted solely from the careJess and négligent manner.in which it ran 
its locomotive over the track where the défendant had the right to be, 
and was invited to cross, itis.liable for damages occasioned thereby. 
It was the plain duty of the défendant to take such précautions to 
avoid injury to passengers who travel over this crossing as ordinary 
prudence would suggest. It is urged by plaintiff that the défendant 
did not exercise the requisite care for his safety, and that it was nég- 
ligent in not furnishing safe and secure egress from its dépôt; that 
it did not use the utmost care in providing against the injury which 
occurred; and that the injury would not hâve happened with reason- 
able précautions on the défendant 's part to make the egress safe. 
On the other hand, the défendant says that it owed no duty to this 
plaintiff which was not carefully and diligently performed, and that 
ail the diligence which was reqnired under the eircumstances was 
used. This présents the issue for you' to détermine, and the burden 
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of proof is, upon the plaintiff to establish it to jour satisfaction ; that 
is, the burdeu of proof is upon him to establish négligence. He is 
required by the weight of évidence to prove that the cause of the 
injury was the defendant's négligence. 

New, what was defendant's duty with référence to this crossing, 
over -which travelers were invited to cross in going to and from the 
dépôt ? It was the duty of the défendant to hâve a safe passage- way 
for the benefit of travelers over this crossing ; it owed this duty to 
the plaintiff. He had arrived at the dépôt at midnight, a dark 
night, which fact required vigilance on the part of the company to 
protect him, and demanded the exercise of such care as would be 
necessary to seeure his safe exit from the dépôt grounds. If it was 
neoessary, in your opinion, from the surroundings, as disoiosed by 
the évidence, in order to seeure a safe exit, that the crossing should be 
lighted, or a flag-man stationed at that point, and if you believe that 
the injury sustained by the plaintiff was the resuit of a failure to 
furnish a light or a flag-man, the failure so to do on the part of the 
défendant is négligence. On the other hand, if you believe that ail 
the necessary warning was given by the défendant, that the locomo- 
tive bell was rung, and that the conductor cried out and gave suffii- 
cient waming not to cross, and other employés warned and cautioned 
the parties that an engine was approaching, and that a light at the 
crossing or a flag-man was not necessary to give safe egress to the 
plaintiff, then such failure was not a want of care and caution on the 
part of the défendant. 

You are to settlethis issue, and, from a close examination and con- 
sidération of the évidence, satisfy your minds upon this point. If 
there was no négligence, then the verdict must be for the défendant; 
if, however, the évidence satisfies you that the défendant was négli- 
gent, and this injury resulted from its négligence, then the plaintiff, 
if free from fault, is entitled to a verdict. The theory of the défend- 
ant is that the injury resulted from the négligence of the driver of the 
wagon. The plaintiff submitted himself to the control of this driver, 
and if the cause of the injury was the driver's neglect the plaintiff 
cannot recover. The driver's négligence was his négligence, and lie 
must take the conséquence. 

The défendant, however, cannot be relieved from the exercise of 

the necessnry care and caution for the protection of the driver. He 

was not a trespasser. The company kn^w he was there, and that he 

could not départ from the grounds wiihout passing over the track at 

v.U,no.9— 36 
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the erossing where this injury oocurred. Knowing thèse .facts, the 
person in charge was required to exercise great caution in running a 
locomotive over this erossing, and if care for his safe egress was not 
exeroised, the défendant is guilty of négligence; and if his négli- 
gence caused the injury, the plaintifi is entitled to a verdict at your 
hands. It is in évidence that the plaintiff jumped from the wagon at 
the erossing, either on it or when the driver made an attempt to 
cross, and that the injury resulted from this act on the part of the 
plaintiff, and not from the négligence of the défendant. You will 
remember the évidence as to how and where the plaintiff jumped 
from this wagon, and I shall not repeat it. I think the rule applica- 
ble where contributory négligence is set up as a défense is the one 
which is to be applied in this case, and this is it : If the plaintiff was 
placed, by want of care of the défendant, in such a position that at 
the moment, and in the face of a great and threatening péril, hewas 
obliged to choose between two hazards, and he makes such choice as 
a person of ordinary prudence and care, placed in the same situation, 
might make, and is thereby injured, the fact that if he had chosen 
the other hazard he would hâve escaped injury does not relieve the 
défendant from liability for its own négligence. The question is, was 
the injury inflicted upon plaintiff the resuit of defendant's négligence ? 
I am requested by defendant's counsel to charge you as follows, 
which I do : 

(1) " If Hall was keeping a hôtel at Albert Lea at the time of the accident 
in question, to promote the business of which he carried the patrons of the 
same in the carnage in question free, and plaintiff was being so carried at the 
tirtie of tlie accident, and the accident was caused either wholly by the négli- 
gence of the driver of said carriage, or partly by the négligence of said driver 
and partly by tlie négligence of the employés of the défendant, the plaintiff 
cannot recover in this action." 

(2) "The plaintiff having entered a conveyance to be carried away from 
the dépôt in question, the défendant, and its servants and employés, had a 
riglit to suppose that the driver of such conveyance was familiar wlth the 
usual manner of backing the engine in question up to the train in question, 
and the usual périls and dangers incidental to erossing the track in question, 
and that he would exercise proper care to avoid collision while erossing said 
tiack." , 

Now, if you shall find, upon considération of this case, that the de- 
fendant has been guilty of négligence, then the plaintiff is entitled 
to a verdict. The next question for you to consider is, what is the 
amonnt of damages which the plaintiff is entitled to recover ? 
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Plaintiff is entitled to a reasonable compensation for injuries sus- 
tained, — a just rémunération for the injury. He is entitled to sur- 
geon's fées, and amount paid for board and nursing, and a reasonable 
Bum for pain and bodily sufifering, and any permanant injury sustaihed. 
And, in arriving at such an amount, you can take into considération 
the probabilities of life, and the fact that at the time of the injury 
he was receiving pay for his services as a traveling salesman; not 
that you mnst give him the amount he w'ould receive, but you can 
take into considération ail thèse facts in arriving at a just compensa- 
tion for the injury sustained. 

I submit, gentlemen, this spécial finding, to which defendant's coun- 
sel désires an answer : 

"Did the défendant use due care to avoid injury to'the plaintiff after dis- 
covering hi8 proximity to or présence upon the track in question." 

Now, gentleman, I shall submit this case to you without further 
remark. It is one peculiarly of fact for a jury to détermine, and the 
issue is a very simple one. We hâve consumed some little time in 
order to get at the facts in the case. I think you justly comprehend 
tbem, and will cousider them as practical business men. 

If you find for the plaintiff, you will say, " We, the jury, find fôr the 
plaintifï, and assess his damages at so much." If you find for the 
défendant, you will say, "We, the jury, find for the défendant." 

It will be entered on the records that you find a verdict for the de- 
fendant, the Minneapolis & St. Louis Railway Company. 

Jury found a verdict for plaintiff and assessed the damages at 



defendant's bequbsts. 

(3) It appears from the évidence herein that the acts of négligence set forth 
in the complaint were not the proximate cause of the plaintifTs baving beeu 
run over by the engine in question. 

(Which request was duly refused by the court.) 

(4) It not being alleged in the complaint that the plaintiff was upon the 
track in question at the time of the accident through any fault, or négligence 
or fault, of the défendants, or either of them, no évidence of any négligence, if 
any therebe, occun-ing antécédent to the plaintiff being on the track after leas- 
ing the wagon will be eonsidered^ 

(Which request was Uulj refused by the court.) 
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Thompson, Adm'r, v. Chicago, M. & St. P. Ry, Co. 

{Circuit Court, D. Minnesota. January, 1883.) 

1. NkGLIGENCE— FBLLOW-SbEVANT — LlABILITY OF EsiPLOTEK. 

One who contracts to perforai labor or render servicea for another, takes 
iipon himself those risks and only sueh as are usualJy incident to the employ- 
ment engaged in, and in tiie absence of staïute tlie négligence of afeliow-serv- 
ant is a risk assumed by the employé, and for wtiich the employer is not liable. 

2. Same — EsrPLOTE undbr Contkol of Another. 

Where the employer places one employé under the control and direction of 
another, and the latter, in the exercise of the authority so conferred, orders the 
former into a place of unusual danger, and thus exposes him to extraordinary 
péril, of the existence and extent of which he is not advised, the employer is 
liable. 

3. Same — Danger KNown to Employer, or his Agent. 

If the employer or his authorized agent leads the employé to expose himself 
to a danger not ordinarily incident to the eniployment, which is known to the 
former and unknown to the latter, whereby the latter is injured, an action lies 
against the employer to recovér damages for the injury. 

4. Same — Apparent or Known Danger. 

If the danger is apparent, and is as well known to the employé as to the em- 
ployer, tlie former takes the risk of it; but if the employer knew, or by the 
exercise of ordinary care might hâve known, that the employment was hazard- 
ous to a degree beyond what it fairly imports, he is bound to inform the latter 
of such fact. 

5. Same — Contributory Négligence— Bule of. 

The rule of contributory négligence applies to a case of this character, but 
with much less force than to a case where a servant is injured in the ordinary 
course of his employment, and not exposing himself to unusual dangers in 
obedieuce to the orders of his superiors. 

6. Samb^Obedience to Orders of Superior. 

The servant may obey the order of his superior and perform his duty, unless 
the danger in doing so is so apparent that a man of ordinary prudence would 
refuse to undertake it, even under the orders of his employer. 

7. Same— Knowledge of Danger — A Question of Fact. 

It is a question of fact for llie jury whether, under the circumstance? of the 
case, the party injured knew, or in the exercise of ordinary care and prudence 
might liave known, that the danger was extraordinary. 

C. K. Davis and Colburn é Bassett, for plaintiff. 

Bigelow, Flandrau é Squires, for défendant. 

McCrary, g. J. This case is before the court on demtirrer to the 
n tnended complaint. The action is to recover damages caused by the 
deatb qf one Christian Olsen, who, according to the allégations of the 
amended complaint, was killed while in the employment of the de- 
fendant, acting under the orders of one Cavinaughj who was the agent 
of the défendant, with authority to direct said Olsen in the perform- 
ance of his duties. It is alleged that said Cavinaugh, in the exer- 
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cise of authority eonferred upon him by the défendant, ordered the 
said Olsen into a place of unusual and extraordinary danger, by di- 
recting him to excavate earth from an embankment, where, by reason 
of the fact that a portion of the earth of the embankment was mixed 
with sand and fine gravel, it waa liable to cave o£f, and fall upon and 
injure and kill the said Olsen; also, that the dangerous condition of 
said embankment was known to said Cavinaugh, who was, and for a 
long time had been, accustomed to and acquainted with such work, 
and the excavation of earth from said embankment and other eimilar 
embankments, and who was fuUy advised by personal inspection of 
the character of said bank and the excavation thereof ; and who, never- 
theless. failed in any way to notify or make known to said Oison the 
existence of such danger, or to take any measures whatever to guard 
against such danger; that said Olsen was not acquainted with such 
work, or with excavating from or working in or about the said em- 
bankment or similar embankments, and did not know the efifects of 
such excavating, and did not know the liability and danger of the earth 
of such embankments, and especially of this embankment, to cave off 
and fall down ; and that he believed and had reason to believe said 
bank of earth where he was at work under the orders of said Cav- 
inaugh, as agent of the défendant, was safe and secure, and that 
he was in no danger of being killed or injured in any way while so 
working at said place; that said Cavinaugh, well knowing the dan- 
ger, etc., ordered said Olsen to engage in excavating said embank- 
ment, and while so engaged he was killed by the falliug of the earth 
upon him. ' 

It may be useful to restate concisely the rnles of law by which this 
and other similar cases are to be determined: 

(1) Whoever eontnicts to perform labbr or render services for another 
tlieiebv takes upon himself such risks, and only such, as are usually incident 
to the. emiiuiyinent in which he is to engage. 

(2) In the absence of statuts, tlie général rule is that the négligence of a 
felhnv-servant is one of the risks assiuned by the employé and for which the 
enipUn'er is not liable. 

(8) But this gênerai rule lias its exceptions, one of which is that where the 
employer places one employé uhder the eontrol and direction- of another, and 
the latter. in the exercise of the authority so eonferred, orders the former 
iiito a place of unusual danger and thus exposes him to extraordinary périls, 
of the existence and extent of which he is not advised, the master is liable. 
This fov tht reason that, in giving such an order, the superior servant stands 
in the pince of the employer. 

(4) If tlie employer or his authorized agent leads the employé to expose 
hlnlseîf to a danger not oïdinarily incident to the employment," which is 
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known to the former and unknown to the latter, whereby the latter is in. 
jured, an action may be maintained to recover damages for such injury. 

(5) If the danger is apparent, and is as well known to the employé as to the 
employer, the former takes the risk of it; but if the employer kiiew, or by 
the exercise of ordinary care might hâve known, that the employment was 
hazardous to a degree beyond that which it fairly imports, he is bound to in- 
form the latter of such fact or put hiin in possession of such information. 

(6) The rule respectiug contributory négligence applies to a case of this 
character, but with much less force than to a case where the servant is in- 
jured in the ordinary course of his duties, and not while exposing himself to 
unusual dangers in obédience to the orders of his superior. As applied to 
cases such as this the rule is that the servant may obey the order of his su- 
perior and perform the duty, unless the danger in doing so is so apparent 
that a man of ordinary prudence would refuse to undertake it even under 
the orders of his superior. 

Appljing thèse rules to the présent case, it is apparent that the 
amended complaint states a cause of action, unless it can be said 
that it shows affirmatively that Olsen, at and before the time he was 
killed, was fuUy inf ormed of the péril to himself of the services in which 
he was engaged. The contrary is distinetly averred, and I do not 
think the court can say, as a matter of law, that in this respect the 
allégations of the amended complaint are necessarily untrue. It is 
a question of fact to be left to the jury, whether under ail the cir- 
cumstances the said Olsen knew, or in the exercise of ordinary care 
and prudence might hâve known, that the danger was extraordinary. 
It is averred that Olsen was inexperienced in the business, and was 
not aware of the péril; and it may be that, upon considération of ail 
the facts and circumstances, a jury would be at liberty to find that 
such was the fact. It is true that, ordinarily, every person of mature 
years and common intelligence is bound to take notice of the law of 
gravitation, and is presumed to be aware of the danger that earth in 
an embankment, when undermined, will cave in and fall. But the 
amended complaint avers that the particular embankment at which 
Olsen was employed was peculiarly and unusually dangerous by rea- 
son of the character of the earth ; and that this peculiar and extra- 
ordinary danger was known to Cavinaugh, and was not communicated 
to Olsen. Thèse allégations being admitted by the demurrer, I am 
of the opinion that a question is presented; for the considération of 
a jury, and that,therefore, the demurrer must be overruled; and it 
is 80 ordered. 

The following authorities bear with more or less directness upon 
the questions presented by this demurrer. Baxter v. Roherts, 13 Amer. 
Law Reg. 41, and note; Hokleii v. Fitchhurg lî, Co. 37 Amer. Rep. 
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343; L. S. Iran Co. v. Ericèon, 18 Amer. Law Eeg. 28; Miller v. 
U. P. K. Co. 12 Fed. Eep. 600; DiUon v. U. P. B. Co, 3 Dill. 319; 
Naylor v. Chicago é N. W. R. Co. 53 Wis. 661} [S. G. 11 N. W. 
Eep. 24;] Davis v. R. Co. 20 Mich. 105, 127. 



Delger v. City of St. Paul. 
{Circuit Court, D. Minnesota. December, 1882.) 

1. MimiciPAi CoRPOBATioN — Négligence — Pailcrb to Keep Sidewalks ra 

Repaie. 

A manicipality having, by ita charter and by-laws, charge of the streets and 
sidewalks, with power to compel by assessment repairs to the sarae, is bound 
to keep them in good and safe condition, and vr'M be liable for damages to a 
perBon ^ho, without négligence on his part, is damaged by reason of its failuve 
to so repair, provided the city authorities Ijnew the existence of the cause of 
the injury, or were informed of it, or such a state of circumstances is disclosed 
that notice would be implîed. 

2. BUEDEN DP PrOOF— CONTRIBUTORT NEGLIGENCE TO DeFEAT ReCOVERT, 

The burden of proof is with the plaintifl to establish négligence. If the 
plaintifE materially contributed to the injuries by her own négligence, she can- 
not recover. The law in such cases is well settled, and the question is purely 
one of f acts for the jury. 

Nelson, D. J. The plaintiff brings suit agaiust the city of St. Paul 
to recover damages for an injury resulting, as she claims, from the 
négligence of the corporate authorities of the city in permitting a pit 
or hole to remain open, partly on the street and partly on the side- 
walk, into which she fell in the evening while passingfrom the bridge 
over this sidewalk leading up a public street in the Sixth ward. The 
facts are in évidence before you. The city claims the évidence shows 
that it exercised ail the care and caution necessary to make this side- 
walk and street safe ; that the opening was fiUed up so that it was 
siifficient for the purpose for which it was used; and that no négli- 
gence of the city authorities is proved. The burden of proof is ùpon 
the plaintiff to establish négligence before she can recover. She 
must show that the city failed to exercise the care and caution re- 
quired to put this .sidewalk in safe condition. The law. is well set- 
tled, and there is no controversy between the parties upon the légal 
duties of the city, and the care and caution required of the plaintiff. 
It is this as applied to the case : The municipality of St. Paul, by 
its charter and by-laws, bas charge and control of the streets and 
sidewalks. It can open aud authorize the grade of streets, and the 
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construction and repair of sidewalks. By its charter it is furnished 
with power to compel by assessments the repair of the public streets 
and sidewalks within the eorporate limita, and is required and bound 
to keep them in good and safe condition. If an openiug was left in 
the street or sidewalk, and the plaintiff, coming along in the evening, 
when dark, falls into suoh opening or hole without négligence on her 
pai't, — that is, without the want of such care and caution as the eir- 
cumstances require, — and isthereby injured, the city is liable for the 
damages sustained by the injury thus inflieted; provided the city au- 
thorities knew of the existence of the cause of the injury, or were in- 
formed of it, or such a state of circumstances is disclosed by the 
évidence that notice would be implied. 

If the plaintiff bas been guilty of négligence on her part, which 
materially contributed to the injury sustained, then slie caupot re- 
cover. The municipal governœent would not be liable for an injury 
which was the resuit of her own mîsfortune. This is peculiarly a 
question of fact, and you wili apply the lavv laid down by the court 
to this case. 

The city authorities, when thej had notice of this pit-hole, this dan- 
gerous place, would bave a reasonable time to repair it, and they 
claim it was in process of being repaired, and was put in such con- 
dition that it was ordinarily safe for passengers. That is for you to 
détermine. If they were repairing it, and it was put in ordinarily safe 
condition, and no warning was givenor light placed to indieate there 
was any such dangerous hole, the city cannot be excused from liabil- 
ity if the injury happened through such négligence solely. That is the 
law, and if you find in this case the city was not guilty of négligence, 
your verdict muet be for the défendant. If you find the city was guilty 
of négligence, and that the plaintiff in this case exercised due care, 
and has not contributed by her own négligence to the injury sustained, 
then you wilI consider the amount of damages which she is entitled 
to recover. The rule is this: she is entitled to recover actual ex- 
penses, including médical attendance, if any has been proven; if not, 
then you are to give her such reasonable amount as you thiuk will 
compensate her for the injury sustained. If any permanent injury 
is proven, you must award such compensation aa you think will re- 
munerate her for that, and also for any mental and bodily distress. 

Verdict for plaintiff. 
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Three Packages of Distilled Spirits. 
[DhtrUt Court, S. 1). New York. December 20, 1882.) 

FoTiFETTnillî— LlQUOIiS — Btamps. 

Where packages containing liquors hâve once been properly statnped and 
marked, and the proper dutieg paid thereon, and after a sale by a retail dealer 
of .a portion of the contents the residue is diluted with water only, and still 
remaing in the original packages, hdd, that such liquors are not liable to for- 
feiuire, under section 3289 of the Revised Btatutes, as " not having thereon each 
mark and stamp required therefor." 

S. L. Woodford and E. B. Hill, for the United States. 

A. J. Dittenfioefer, for claimant. 

Brown, D. J. This case was tried before me -without a Jury, by 
the consent of the parties, the following facta being admitted : 

That the three packages of spirits seized had originally been properly 
stumped, and still remained in the original packages; that after a part had 
been drawn off and sold by the claimant, under a due license, he diluted what 
remained by addition of water to the casks, thus reducing the proof of the 
spirits. Being found in this condition, and showing a lower proof than the 
stamps upon the casks would indicate, they were seized by the United States 
otïicers for t'orfeiture, under section 3289 of the Eeviaed Statutes, as not " hav- 
ing thereon each mark and stamp required therefor." 

The sole question presented is, tberefore, whether the mère addi- 
tion of water, by a retail dealer, to a cask of spirits on which the 
United States duties bave been once f ully paid and properly stamped, 
renders them liable to forfeiture. 

A case somewhat similar was tried before the late Judge Swing, 
in U. S. V. Thirty-two Barrela, etc., 5 Fbd. Eep. 188, in which he 
charged the jury "that the mère addition of water would not bring 
the party within the inhibition of the statute." 

It is claimed on the part of the government that the varions sec- 
tions providing for stamps, which, under the régulations of thetreas- 
ury department, must be in accord with the proof of the spirits, are 
designed to afïord continuous means of identification of the spirits so 
long as any remains in the same cask, and thereby aid in the détec- 
tion of frauds, and that this purpose would be defeated if the addi- 
tion of water to a half empty cask were held to be légal; and that if 
liquors could be sold from casks not corresponding, as to their proof, 
with the original stamps, there would be no means of preventing fur- 
ther frauds by retail dealers, who, by putting into half emptied casks, 
first, water, and afterwards, as occasion might serve, spirits, upon 
which no duty at ail had been paid, might thus baffle détection. 
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The argument is ingénions, but goes further, ît seems to me, tban 
the court is warranted in a construction of pénal statutes. The ad- 
dition of spirits on which no duty had been paid to a cask partly 
empty, would be an undoubted act of fraud, and is severely punish- 
able under section 3326. The mère addition of water, however, is 
not a fraud, — at least, not upon tiae government; and upon the facts 
admitted in this case there bas been no fraud, and no injury.to the 
United States. It would be, it seems to me, a violation of the uni- 
form rule requiring a strict construction of pénal statutes, to hold 
that this unprohibited act, which it is conceded worked no injury to 
the government, should entail a forfeiture. 

The suggestion that the stamp upon the cask must at ail times cor- 
respond with the proof of the spirits within, as a means of identifica- 
tion, under paiin of forfeiture, is argumentative only, and is not war- 
ranted by the statute. The law does not even require the proof to be 
specified or indicated by the stamp; and in the case above cited it 
was shown that the proof changes with âge, so that packages rightly 
stamped originally would not, if long kept, exhibit a proof corre- 
sponding with the stamps. But, aside from this considération, I think 
that section 3289 refers only to spirits on which the full and proper 
duties bave never been paid, or proper stamps aifixed. Its object is 
to secure to the government its dues, and to punish by forfeiture any 
dealings in spirits which are insufficiently stamped; not to forfeit 
spirits on which ail the government claims bave once been satisfied, 
nor to forfeit spirits on which the stamps appear to be more than were 
necessary. When the package bas once had the proper marks and 
stamps afiQxed upon it, the requirements of that section are satisfied so 
long as nonew spirits are put intothesame package, andthe stamps and 
package remain unchanged. If a wide divergence is found between 
the stamps and the spirit proof of the contents of the package, doubt- 
less a presumptiou of some irregularity or fraud arises, which the 
dealer must explain ; but when he bas shown, as is admitted in this 
case, that the spirits remain in the original cask, that the duty bas 
been f ully paid, and that no différent spirits hâve ever been put into 
it, but water only, I think he bas shown that the original stamp is, 
in the language of section 3289, "the proper stamp and mark" for that 
cask and for those liquors, although eince diluted with water. 

The court is not authorized to give a broad and loose construction 
to a pénal statute, so as to work a forfeiture, where no fraud or injury 
to the government is involved, merely that the government officers may 
be aided in the détection of frauds by other persons in other cases. 



WELLINO V. CE ANE. 671 

Had congress so intended, or had it designed that the stamp should 
not only indicate the proof when stamped, but continue to do bo at 
ail times subséquent, under pain of forfeiture, that intention would 
hâve been more plainly indicated in the express terms of the statute, 
and not left to rest merely upon ingénions argument and doubtful con 
struction. The défendant should hâve judgment. 



WsiiLiNG and another v. Ceane and others. 

(Circuit Court, D. New Jersey. December 21, 1882.) 

Patents Fon Inventions— New Combinations. 

Any new combination of old ingrédients is patentable when any new nsefui 
results f oUow ; but the mère exercise of judgment or mechanical skill in select- 
ing a few ingrédients from a larger number already known and specifled in 
prier patents, is not an invention. 

In Equity. 

Betts, Atterbury é Befts, for complainants. 

J. H. Ackerman and Rowland Gox, for défendants. 

Nixon, D. J. This action is brought to restrain the défendants 
from infringing letters patent No. 98,727, issued to William M. Well- 
ing, and bearing date January 1, 1870. The title of the patent dé- 
clares it to be an improved composition, resembling horn. The 
spécification states that a composition had heretofore been made re- 
sembling ivory, in which the ingrédients were mixed together and 
then ground between heated roUers to render the composition uniform 
and plastic, and then recites three several patents which had previ- 
ously been granted to Welling, — the first numbered 17,949, and dated 
August 4, 1857; the second nombered 75,067, and dated March 3, 
1868; and the third nutabered 89,100, and dated April 20,1869,— ail 
obtained for an improvement of compositions imitating ivory. He 
claims that the présent invention is an improvement upon thèse 
patents, and has référence to a new composition to be worked and 
moulded the same as set forth therein. The défense turns chiefly 
upon the question of the novelty of the complainants' patent. Two 
inquiries are presented: (1) What is the invention which the pat- 
entée claims? and (2) was it known to the public at the time of 
Welling's application for the patent? 

1. The first of thèse questions is not readily answered. The pat- 
entée himself, although pressed strongly under cross-examination, 
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(lid not seem willing to tell us what he deemed his invention to be. 
The patent was issued under the act of July 4, 1836, the sixth sec- 
tion of wbich provides — 

Thiit before any inventer shall receive a patent heshall deliver u written de- 
scription of his invention or discovery in such full, clear, and exact terms as 
lo enable any person skilled in tlie art or science to wliich it appertains, to 
inake, constnict, compound, and use thesame; and shall particularly speoify 
and point ont tlie part, improvement, or combination, wliich he claims as his 
own invention." 

The patentée was requested by the solieitor of the défendants to 
point out the partioular statements in the patent which described his 
invention, (Complainants' Eeeord, p. 152; cross-question 477 et seq.,} 
but he declined to do so, saying that his only answer was the patent 
itself, and the testimony taken in the case. The complainant's ex- 
pert, Mr. Brevoort, was more communicative, and, in reply to a ques- 
tion as to what he understood was claimed and described in the pat- 
ent, states, (Complainants' Eeeord :) 

" The claim I understaud to be for an article of manufacture consisting of 
the composition described in the patent, which composition is to be prepared 
by the process described in the patent; that is to say, the patent is for an arti- 
cle of manufacture prepared by a certain process. ïhe article is to consist, 
according to the patent, of sliellac, tiber in the fonn of iio<;k, and, if desired, 
of pigments, to give to the article the desired color, and to impart to the arti- 
cle the desired gravity. ïhe patent also spécifies that, by weight, one part of 
shellac and a half part of the flock material are to be used. The amouut of 
pigment which may be used is not stated. The process consists in mixiiig the 
ingrédients together in a dry atate. The composition, when mixed together, 
is then to be worked and ground between rollers, in the présence of sutlicient 
beat to render the mass plastic. After thi»the mass may be nioulded to form 
any desired article. * * * To sum up the matter briefly, I would state 
that I understand the claira of the Welling patent to cover an article made 
from flock and shellac in about the proportions given, and to which coloring 
may be added, when said article is produced, by mixing the ingrédients to- 
gether in the dry state, grinding them, in the présence of beat, betweeii i-oUs, 
so that the mass is plastic, and then moulding the mass in the desired fonn." 

This would seem to be definite enough. Are the methods for mak- 
ing such an article sufficiently described in the spécifications of the 
patent ? The patentée says he has a new composition, resembling 
horn, which is an improvement upon ail compositions before made. 
In manufacturing it, he uses shellac and vegefcable or animal liber, 
mixed together by well-known means — taking "about one part, by 
weight, of shellac, toone-half part, by weight, of eotton, wool, or other 
animal or vegetable fiber." He finds that it is best to mix the in- 
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gredients together in a dry state, the fiber being in short pièces or in 
the form of flock, and according to tho fineness of the fiber and the 
estent to which they are ground together,, so the materials formed from 
such a composition will be more or less mottled in appearance, sim- 
ilar to hom, and varions colors may be produced by the color pre- 
viously given to the fibrous material. Différent pigments may be 
mixed in the composition to give the desired color, or to impart more 
or less weight, as desired. The chieî characteristie of the new com- 
position is its great strength. 

In the testimony taken, in the diselaimer filed by the complain- 
ants pendcnte lite, and in the arguments of counsel, an attempt has 
been made to limit the construction of thèse spécifications to an 
article formed from the mixture of shellao with cotton flock in the 
proportions named in the patent. The reason of such an attempt is 
obvions. If it fairly includes in the materials to be used ail animal 
or vegetable fibers, the patent must be declared void for claiming too 
much. It is doubtful whether the spécifications, properly construed, 
are capable of such limitations ; but the question is not important, 
if it shall be found, upon investigation of the state of the art at the 
time of the issue of the patent, that there is no novelty in the alleged 
invention when the fibrous material used is confined to flock. 

2. What did the public know in regard to the subject-matter at 
the time the Welling patent was issued? 

It knew that as early as October 3, 1854, one Samuel Peek, of 
Connecticut, obtained letters patent No. 11,758, for improvement in 
the manufacture of a composition for daguerréotype cases, and that in 
the spécifications of the patent it was stated that the composition to 
which the invention related was composed of gum shellac, and woody 
fibers or other suitable fibrous material, dyed to the color that might 
be required and ground with the shellac and between hot rollers, so 
as to be converted into a mass, which, when heated, became plastic, 
so that it could be pressed into a mould or between dies, and made to 
take the form that might be imparted to it by such dies. 

It knew that one John Smith, of Birmingham, England, procured 
English letters patent, on April 6, 1860, for an improvement in a 
composition for the manufacture of buttons and other dress fasten- 
ings, the object of the patentée being to attain greater tenacity, den- 
sity, lightness, and delicacy of tint in coloring. He states that he 
takes one pound of shellac, dissolves it by beat on a flat iron slab, and 
then mixes with it an equal quantity, by bulk, of ebony diist, or other 
wood dust; that he then introduces coloring matter, and amalga- 
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mates the ingrédients until the mass appears tlioroughly homogene- 
ous in its nature throughout. Thèse components having been weli 
mixed upon a slab or stone, while the lac is in a plastic state and 
under beat, the composition is then to be placed in sufiScient quanti- 
ties in dies of any description, prepared and designed for the forms 
of the article to be produced. The patentée then suggests that in 
cases in which it may be désirable that tbe composition should pos- 
aess greater density of material, such density may be obtained by 
the addition of minerai substances, the proportions of which must be 
governed by the requirements of the case; and when greater tenacity 
may be desired, that quality may also be obtained by the admixture 
of a due proportion of vegetable fiber other than wood dust; as, foi- 
instance,, the shearings of cotions, velveteens, orhemp, flax, or other 
such like materials. 

It also knew that Charles Westendarp, Jr., of London, on the 
ninth of December, 1857, obtained letters patent for the manufacture 
of a material which he called "artifioial ivory." He says that bis 
invention consisted in manufacturing a material whioh should be 
made to imitate ivory, bone, horn, coral, or other similar substances, 
natural or artificial, and which may be used in préférence to ivory 
on aecount of cheapness and adaptability for billiard balls, knobs, 
finger plates, piano-forte keys, ruiers, paper knives, etc. He states, 
in the spécifications of his patent, that he takes any certain quantity 
of small particles of ivory, bone, wood, glass, cotton, wool, or other 
eimilar articles, either in a coarse or fine powder, or in shavings, 
according to the imitations intended, and combines them, or any of 
them, or ail of them, or as many of them as he sees fit, according to 
the purpose required, with gums or other résinons materials, such as 
gum copal, gum shellac, resin, wax, or other glutinous or resinous 
materials ; also using which of tbe said gums he sees fit, for the pur- 
pose the materials are required for, — either the whole of the said gums, 
or part or any of them. In giving a précise description of the manu- 
facture of artificial ivory he considère that it will be sufdcient to ex- 
plain the method of making white billiard balls, as the varions arti- 
cles admit of such trifling variations that every one skilled in an,y 
handicraft can easily reproduce them. One of the methods he states 
as follows : The same purpose is effected by reducing eight ounce;. 
of white shellac, three ounces of white color, prepared of bismuth, 
lead, or zinc, with five ounces of ivory dust, bone dust, or any othei 
suitable matter, into a fine powder, and by mixing this powder, in 
passing it between heated métal rollers repeatedly at about 230 deg 
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to 280 deg. Fahrenheit. By this process a soft homogeneous mass is 
obtained, which can easily be moulded into any desired shape, and 
forma, when cold or hard, a very ivory-like material. Instead of 
using ivory diist, steamed and finely-powdered bones, porcelain, cot- 
ton, and variouB finely-powdered materials may be employed, and 
the colors may be varied, according to the tint or shade required; the 
ivory or other duôt may be dyed, similar to cotton eloth. 

It may be gathered, from the foregoing référence to patents ante- 
dating and anticipating the complainants' patent, tbat there is no 
novelty in th© alleged invention of Welling, uhless it is novel and 
patentable to sélect tvro or three from the large number of alterna- 
tive ingredieutSj any of which Westendarp says may be used in the 
manufacture of artiflcial ivory. The complainants insist tbat such 
sélection indieates invention or discovery, because Westendarp no- 
where suggests that the use of cotton in a finely-powdered state, in 
forming the new composition, will produce any better resnlt than 
ivory dust, bone dust, or powdered porcelain, and because it required 
experiment to ascertainthe fact of its saperiority. 

We hâve, then, this question presented: One patentée names a 
number of ingrédients from which an article may be mechanically 
formed, useful for commercial purposes; another, from this number, 
sélects two or three which he claims will produce the best resuit if 
used under prescribed conditions, and amalgamated in certain pro- 
portions. The conditions are that the ingrediei^ts shall be mixed 
together in a dry state, the fiber being in short pièces, or in the form 
of flock ; and the proportions are about one part, by weight, of shel- 
lac, to one-half part, by weight, of cotton, wool, or other animal or 
vegetable fiber. 

Any one familiar with the state of the art when the patent was ia- 
sued will at once perçoive that there is nothing new in any of thèse 
instrumentalities or suggestions. The combination of shellao with 
animal or vegetable fiber — the ingrédients being in a dry state — had 
long been practiced; the use of rollers in amalgamating the compound 
lon§ known ; cotton, with its fiber in short pièces or in the form of 
flock, is only another sta'tement for cotton in a fine powder. The 
proportions indicated are substantially the same as those of Smith 
in bulk, or those of Westendarp in weight, in his description of the 
manufacture of artificial ivory to be used in making billiard halls. 

Any new combination of old ingrédients is, doubtless, patentable, 
when any new useful results follow. But what new useful results 
took place in this case? It is not pretended that any chemical 
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changes are affected by the admixture of the ingrédients according to 
the proportions of the compJainanta' patent. They are mechanical 
merely, and it was certainly known, long before Welling suggested it, 
that the use of more or less cotton flock or finely-powdered cotton, as 
a binding agent, added more or less tenacity or strength to the com- 
pound. 

It is a faot, whieh ought not to be overlooked, that the spécifica- 
tions of the Welling patent give no hint to the public that, in using 
the patent, any better material can be obtained from the cotton than 
the wool, although the proofs show that at the time of applying for 
the patent the alleged inventor knew of the great superiority of the 
cotton as a binding agent in the composition. He keeps that secret 
in his own breast, and leaves the matter to be ascertained by experi- 
ments, as Westendarp left it. Indeed, we do not think it is too 
much to affirm that the only advantage which the public gained from 
the spécifications and claim of the complainants' patent was that 
Welliijg made a sélection of a few ingrédients from the larger num- 
ber of Westendarp, from which materials might be chosen to experi- 
ment with, and we do not think that sucb an exercise of judgment or 
mechanical skill should be dignified with the name of invention. 
Not finding any patentable novelty in the complainants' patent, tiae 
bill must be dismissed, with costs. 



Goss and others v. Camëron and others. 

/Circuit Court, iV. -D. Illinois. December 4, 1882.) 

Patents for Intentions. 

In a suit for an infringeraent of a patent for an improvement in feeding at- 
tachments of printing machines, wliere tlie flrst claim was for the method and 
not for the resuit of printing or shading illuminated cards diagonally, and the 
seaond claim is for a corabiuation of old and well-known parts of a cylin- 
derchromatlc prinling-pressanl the aippers, hdd, that the patent is not in- 
fringed by defendaats' devising a new and useful mode of printing those 
blended colora diagonally across the card, in3teai of printing them in bar^ par- 
allel to the sides or ends of the card, where they do not use ail complainants' 
combination. and where they do their work on a chromatic press without mak- 
ing any substantial changes in its mechanism. 

E. T. Warner and H. Harrison, for complainants. 
West é Bond, for défendants. 

Blodgett, D. 3. This is a suit to enjoin infringeraent of patent 
No. 229,998, issued July 13, 1880, to complainants for "improve- 
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ments in feeding attachments for printing-presses," and for an acr 
counting. In their spécifications the inventors say : 

" The object of the invention is to provide means for priuting illuminated 
matter in sueh manner that the stripes or bars of color shall extend diago- 
nally across the card or sheet printed upon, and to that end the invention con- 
sista in feeding the cards or sheets in a uovel manner, and in arranging the 
form correspondingly." 

The diagonal color printing in question is aecomplished by placing 
the form diagonally upon the bed or platen of the printing-press at 
whatever angle it may be wished to hâve the stripes or bars of color 
run across the face of the sheet to be printed, and then feeding the 
sheets to be printed onto the cylinder diagonally, so that they will 
register with the form, and the diagonal feeding of the sheets is 
secured by so arranging the nippers that they will seize and hold the 
sheet by one corner, instead of the edge or end, as is done in square 
printing. To make the nippers perform the function of holding the 
sheet by the corner, two longer nippers than those adapted to square 
printing are placed upon the nipper shaft, and so arranged that they 
will seize upon the corner of the sheet in suoh a way.as not to inter- 
fère with the portion of the sheet to be printed or colored ; that is, 
they are only to take hold of the corner and edgea of the sheet. 

The claims of the patent, which it is insisted défendants infringe, 
are as follows : 

" (1) The method, substantially as hereinabove described, of printing or shad. 
ing illuminated cards or sheets diagonally, and by feeding the cards or sheets 
diagonally into the press by arranging the form in a correspondingly diagonal 
position, as specifled (2) The combination with the feed-board and impres- 
sion cylinder of the printing-press of th,e nippers,/,/, each successively longer 
than the others, and having their working ends in a line extending diagonally 
across the cylinder, and of the extensible vibratory guides, g, g, whereby the 
sheets or cards feeding diagonally into the press will be seizedand guided sub- 
stantially as and for the purpose specifled." 

The patent contains a third claim, but it is not pretended that de- 
fendants infringe this last claim, as it is for a combination of the tilt- 
ing feed-board, described in the spécifications, with other parts of 
the mechanism. 

As to the first daim, which is broadly for the method of printing 
or shading illuminated cards diagonally, by feeding the sheets diago- 
nally into the press and by arranging the form in a corresponding 
diagonal position, it can only be construed tç cover the resuit de- 
scribed when obtained by the instrumentalities shown; or, in other 
T.14,no.9— 37 
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words, in order to infringe this claim the work must be done in sub- 
stantially the same manner, and by substantialiy the same mechan- 
ism, as shown in complainants' patent ; if other mechanism is used, 
or more or less of the mechanism which is shown by the complainants 
is used to àccomplish this resuit, then there is no infringement of 
this claim. The only ground upon which this daim can be sus- 
tained at ail is that it is a claim for diagouRl printing, to be accom- 
plished by the means shown, and not for diagonal printing as a 
résuit, nor can it be held to cover a, mère mode of working or ma- 
nipulating a cbmmon prihfing-press -when no , material changes are 
lîiâde ih its mechanism, and only the working position of one or 
more of its movâble parts is changed. 

The Second claim is for a combihation of old and well-known parts 
of a cylinder ohromatic printing-press and the nippers, "each succes- 
Sively longer than the other, with their working ends in a Une diag- 
onally across the cylinder" and Ihe vibratory guides, and no one can 
be charged with infringement of this patent unless he uses the whole 
eombination, or known substitutés therefor. The défendants do not 
use the vibratory guides which form a part of complainants' eombi- 
nation, nor any substitute therefor; but adjust their sheets diagonally 
upon the feeding-board, and deliver them to the cylinder corner ways, 
by the aid of pins fîxed in the feeding-board, by means of which the 
sheet is delivered upon the cylinder at the proper angle, to corre- 
spond with the angle at which the form is placed upon the bed of the 
press. The défendants also use long and short nippers, so arranged 
as to form a V, corresponding nearly to the shape of the corners of 
the sheet to be taken hold of. 

The proof also shows that diagonal printing, either in several colors 
or one color, is not new to the printing art, and also that pins upon 
the feeding-board, as a means of obtaining such an adjustment of the 
sheet on the board as will secure its delivery on the cylinder at the 
proper angle or position, to correspond to the form on which it is to 
be printed, was old and well known long before this patent was ob- 
tained. The proof showing that défendants hâve only used pins as 
the means for arranging their sheets upon the feeding-board, and that 
they do not use the guides described by the complainants, I am of 
opinion they do not infringe either of the claims of the patent, be- 
cause their pins are not the équivalent of the complainants' guides, 
but are such devices for arranging the sheets upon the feeding-board 
as were well known to printers long before this inventor entered the 
field. It is true, défendants use nippers which correspond in their 



.ftoee ». OAifEaoN. ,; 579 

funetion and efféct to those described in coînpIaiiQants' patent j but 
the défendants' nippers are not arranged "each successively longOT 
than the others, and with their working ends in a Une extending diag- 
anally across the cylinder," but they are arranged so that their work- 
ing ends form a triangle or V. It is also true that défendants did 
not remove the guides from their press, but simply turned them baok 
upon the shaft. This, however, is équivalent to a removal of the 
guides, as they performed no part in the work of holding or adjust- 
ing the sheets. 

I may add that I see nothing in what the défendants hâve done 
more than the mère mechanical adaptation of their machine to a pe- 
culiar kind of work which did not require invention. Their press with 
its working appliances, such as the nippers and feed-board, was ar- 
ranged to do square printing. They oould arrange a form in the bed 
of the press so that it could be printed lengthways or erosswise, and 
must f eed the sheets into the press so as to correspond with the form. 
If it became désirable or fashionable to print in colors diagonally, it 
was obvions, it seems to me, to any mechanic or man of ordinary 
mechanical skill aocustomed to the working of such a printing-press, 
that in order to print diagonally ail he had to do was to place his 
form at the required angle on the bed of the press and feed the sheets 
so that they would be delivered by the cylinder upon the form at the 
same angle with the form. To do this more surely, défendants 
changed the nippers so that they would grasp the corner of the sheet, 
and plaoed the sheet at the proper angle on the feeding-board by the 
aid of pins. Penoiled or inked Unes might probably be used for the 
same purpose, although it would require a more expert feeder to. do 
the work. So, too, the ordinary nippers used for square work may 
be used by the ' défendants' process, as was demonstrated by some 
actual work done in the présence of the counsel and myself on a visit 
to the défendants' press-room, although it is probable they would not 
always secure so perfeot a register with the short nippers, as with 
nippers arranged in V shape. 

I cannot, therefore, see in what défendants hâve done anything 
more than one of those allowable mechanical changes which any 
skilled manipulator of a printing press, familiar with its capacities 
for doing various kinds of work, may make to adapt his machine to 
his work. The art of printing in blended colors bas been greatly 
cheapened by late inventions pertaining to the chromatic press, with 
which complainants' invention has nothing to do. The only claim 
of thèse inventors is that they hâve devised a new and useful mode 
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of printiïig tHose blended colors diagonally across the card, instead 
of printing them in bars parallel to the sides or ends of the card, and 
I only intend to be understood as holding in this case that défend- 
ants do not infringe, because they do not use ail the complaiiiants' 
combination, and because they do their work on a chromatic press, 
•without making any substantial changes in its mechanism. The bill 
is therefore dismissed for want of equity, On the ground that I find 
that thore is no infringement of complainants' patent. 



The Aeendal. (Two Cases.)* 
{District Court, E. D. Pennéylvania. December 1, 1882.) 

1. SaLVAOH — DerBIiICT. 

Where a sailing vessel waa ohliged to anchor several miles ofE shore, to hold- 
against the current and ice coming down Delaware bay, and the crew sought 
safety by getting ashore in small beats, leaving the vessel in an unsafe posi- 
tjoa, intending to returii with a tug, and engaged to assist a vessel with v. 
wrecking crew, who, being unable to put their own tugs through the ice, ob- 
tained a city ice^boat, owned and used by the city for the purpose of brealcing 
up ice, keeping the channel open, and also performing towage service for pay, 
and they took the vessel in tow, picked up her crew on their return, and suc- 
ceeded with difflcultyin getting the vessel into the portof Philadelphia several 
days af terwards, the facts do not make a case of tecl;inical dereliet, but ail who 
participated in the rescue must be regarded as salvors. 

2. Public Vbssbls — City Ice-Boat — Dutt op. 

A city ice-boat, owned and used by the city for the purpose of breaking up 
ice, keeping the channel open, and performing towage service for pay, is undei 
no more obligation to rescue a wrecked or disabled vessel than othervessels 
equally compétent and similarly situated ; if, however, the master was more 
intent upon making salvage than discharging his flrst duty of keeping navi- 
gation open, this fact should be considered, and he should be rewarded accord- 
mgly, or not at ail. 

3. Batb of Compensation. 

The sum allowed for salvage service should be sufflcient to cover the expense, 
time, labor, skill, risk to property and person, and to reward fuUy the enter- 
prise displayed. In this case, (value of ice-boat being $245,000, having a crew 
of 30, the wreckers having 8 or 10 men, the value of thebark, cargo, andfreigli' 
being about $28,600,) the circumstances of the case do not call for a larg' 
award, or any given proportion of the property saved ; $2,500 is sufllcient. 

4. Distribution among Libérants. 

Distribution will be referred to a commissioner, who may take further testi- 
mony of the conduct of the master of the ice-boat, if it be deemed necessary, 
and the subject be considered in the distribution. 

»Eeported by Albert B. Guilbert, Esq., of Uie Philadelpliia bar. 
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In Admîralty. 

Libel filed by Henry F. Virden, master of City Ice-bôat No. 3, on 
behalf of himself as master, and of the city of Philadelphia as owner, 
and of the crew of said boat, consisting of 30 men, against the bark 
Arendal, setting forth that on the fourth day of February, 1881, the 
boat, with an additional crew of eight or ten wreckers, proceeded to 
search for the bark Arendal, reported to hâve been abandoned in the 
ice fields off the Delaware capes, and after great diffieulty found the 
bark at 1 o'clock p. m. in a dangerous position, 15 miles from Cape 
Henlopen and 5 miles off shore, bard fast in the ice, drifting seaward, 
and at a distance of 10 miles from the place where she had been 
abandoned; that proceeding with great diffieulty the bark was towed 
into harbor at breakwater, at 11 o'clock p. m, of the same day, and 
afterwards the boat pioked up the crew of the bark, who had corne 
from the life-saving station near Imdian river, and continued with her 
tow through the ice, reaching Walnut street, Philadelphia, at 3 p. m., 
February 8, 1881 ; thatthe ice-boat was built bythe city of Philadelphia 
oosting $245,000, and was not constructed for thecharacter of service 
performed, and the value of the bark, her cargo, and freight is $28,600. 
Wherefore the libelants claimed to be entitled to salvage. Also a libel 
filed by E. J. Morris for E. J. Morris & Co., wreckers, setting forth that 
on the third day of February, 1881, libelants contracted with the mas- 
ter of the bark, which was then outside Rehobeth beach, leakingand 
iiearly eut through with ice, to get the bark and tow her into the break- 
water, and to stay by and delive.r her to the port of Ph;ila.delph ja, com- 
ensation therefèr to be lef t to the board of marine underwriters of Phil- 
alelphia; that the libelants were unable, on account of the ice, to 
use their tugs North America and Pioneer, and therefore proeured the 
uity Ice-boat No. 3, and with eight Or ten of their ownmen proceeded 
; 1 her, under the command of her captain, to the bark, and finally 
>vith danger and diffieulty towed the bark into Philadelphia. Where- 
fore the libelants claim salvage to be awarded, since the city ice- 
boat had filed a libel, and the compensation could not, therefore, be 
determined by the board of underwriters. 

The respondents, in answer to both libels, claimed that the bark 
had not been abandoned; that Morris & Co. had failed to perform 
their contraet, but assisted and acted under the command of the city 
ice-boat, whose master acted badly in refusing to pick up the crew 
of her bark, while attempting to return, and in not taking them lip 
until after the bark was in tow, and also in persisting in charge of 
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the tow after her crew had declined their assistance, and contended 
that towage services only had been rendered, for which the regular 
rate would be less than $250, while $500 had been offered in settle- 
ment and refused; that the interests of commerce required that sal- 
vage should be refused to the city ice-boat, who acted without any 
contract with the trustées and in the Une of its duty, being owned, 
equipped, and run by the city for the purpose of breaking the ice, 
keeping the channel clear, and performing towage services for pay, 
according to a schedule of rates adopted under a city ordinance, 
("West, Dig. 199,) which provided: 

Sec. 2. " It shall be lawf ul hereafter for the trustées of the ice-boat to charge 
and coUect such rates of towage for the services of the ice-boats under their 
care as they may deem best for the interests of the commerce of thia port." 

Sec. 3. " It shall be lawf ul for the trustées of the city ice-boat to allow the 
said boafe to be used upon an occasion of imminent péril to any ship orvessel, 
for the relief of such ship or vessel, whether the same be needed in the Delà- 
ware river or bay, or on the adjacent coast: provided, the said boat shall 
always be flrst insured for a proper amount by the person for whose beneflt she 
shall be so employed, and that the trustées raake such charge for such use of 
said boat aa they may deem adéquate therefor." 

Wm. Nelson West and Wm. H, Addicks, for ice-boat and city of 
Philadelphia. 

A public vessel is entitled to salvage. The Cyhele, 37 Law Times 
Eep. 165. 

Alfred Driver and J. Warren Coulston, for the crew of the ice- 
boat. 

Théodore M. Etting and Henry R. Edmunds, for Marris & Co. 

The contract, not being for a sum certain, is no bar to a claim for 
salvage. The A. D. Patchin, 1 Blatchf . 414 ; Adams v. Island City, 
1 eus. 216; Coffin v. The Shaw, Id. 235. The claim does not dé- 
pend upon the status of other salvors. The Blackwall, 10 Wall. 1; 
The Ewhank, 1 Sumn. 416; Adams v. Island City, supra; Norris v. 
Island City, 1 Cliff. 219. 

Edward F. Pugh and Charles C. Lister, for the Arendal. 

Misbehavior bars claim for salvage. The Château, 9 Fed. Eep. 
211. The bark was not a derelict. The Hyderabad, 11 Fed. Eep. 
749; The Cosmopolitan, 6 Notes Cas. (Supp.) 17; The Aquilla, 1 C. 
Eob. 40. A public vessel, acting in the line of its duty, not entitled 
to salvage. 2 Paraons, Shipp. 273, note 6; 7 Op. Atty. Gen. 756; 
Tf^e Choteau, 9 Fed. Eep. 211; Davey v. The Mary Frost, 2 Woods, 
306; The Joséphine, 2 Blatchf. 322. The ice-boat may claim the 
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amount fixed bj the schedule of rates for towage. The Belle, Ed- 
wards, 66; Ex parte Cahoone, 2 Mason, 87; The Aguïlla, 1 C. Eob. 
48; Conkl. Adm, Jur. 274. Or a mère rémunération. The Thetii, 
3 Hagg. 14; The Mary Ann, Id. 158; The Kapid, Id. 154. 

BuTLEB, D. J. While the respbndent was not, in my judgment, 
"derelict," (Conkl. Adm. 359, 360; The Hyderabad, 11 Fbd. Rep. 
749,) she was in very great distress and danger; and her rescue was 
a salvage service. 

AU who participated in the rescue must be regarded as salvors. 
The ice-boat and her crew owed the respondent no duty which re- 
quired the services rendered. As appears by the original city ordi- 
nance on the subjeet, the ice-boats were established for the purpose 
of breaking up ice on the Delaware river, and keeping the channel 
open to navigation. This is the duty to which they are primarily 
devoted — for the performance of which no compensation can be 
demanded under any circumstances. Towage was a secondary con- 
sidération, not referred to in the original ordinance, and is performed 
under con tract, for compensation, as by ail other tugs, except that 
the rate of compensation, is generally established in advance by 
schedule. The boat was therefore under no greater obligation to 
rescue the respondent than any other vessel equally compétent and 
similarly situated, would bave been. She and her crew, as well as 
the wreckers taken on board, must, therefore, be treated as salvors. 
The city's ownership of the boat must, in view of the authorities, if 
not otherwise, be deemed unimportant. 

What sum should be allowed? It should be sufl5cient to cover the 
expense, time, labor, skill, risk to property and person, inourred and 
expended, and to reward, fuUy, the enterprise displayed. The risk, 
skill and enterprise were not large. The time, labor, and cost — con- 
sidering the value of the boat, and quantity of fuel consumed — were 
greater. The circumstances of the case do not call for a large award. 
There are few instances of salvage, in my judgment, considering the 
value of the property saved, where the sum should be materially less. 
Twenty-five hundred dollars is, I think, amply sufiScient, and this sum 
is allowed. The libelants are not entitled to any given proportion of 
the property saved, but simply to compensation and reward accord- 
ing to the merit of their services and conduct. 

I am not sure the conduct pf the boat's master was in ail respects 
commendable. It looks a little as if he was more intent upon making 
salvage than discharging the duty of keeping navigation open to ves- 
Bels, less powerful than his own. This appearance may, however, be 
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dispelled by further investigation. Ihe subject must be conaidered 
in distributing the sum awarded ; and if the master's conduct is found 
to be sueh as hère suspected, he should be rewarded accordingly, or 
not at ail. Inpursuanee of the understanding between the libelants, 
the distribution will be referred to a commissioner, before whom fur- 
ther testimony respecting the master's conduct may be heaid, if 
deemed necessary. 

It is highly important that the ofBcers of the ice-boats shall not 
allow their attention to be diverted from the important duty of keep- 
ing the channel open, by the temptation to seek prizes, elsewhere. 



The Maey.* 

{District Court, E. D. Pennsylvanm. NovcmlDer 20, 18820 

1. TowAGK— Négligence— Proximate Cause— BdRden of Proof. 

In an action to recover damages for the loss of a barge three days after 
alleged négligent towage, the bui-den of proof resta upon the libelant to show 
that the alleged négligence was the proximate cause of the injury. 

2. TO-WAGE COKTIÎACT ('ONSTIÎUEI) 

Where a railroad company sold a ticket, stipulating tliat the tug Delaware 
iTould tow the libelant's barge to Smyrna, Delaware, and, by an arrangement 
with that tug, the tug Mary tonk the former's place, received the ticket, but 
■\vith tae libelant's consent towed the barge to the mouth of Bmyrma creek, 
eight miles below the town, and three days afterwards the barge, while being 
poled up, grounded and was lost, the tug Mary is not liable for failure to tow 
up to the town. 

In Admiralty. Hearing on libel and answer. 

Libel filed by Michael Reilly, master of the barge Chihuahua, for 
damages occasioned by the loss of the barge, which, the libelant con- 
tended, had been taken in tow by the tug to be towed to the town 
of Smyrna, Delaware, but was abandoned in an unsafe place in 
Smyrna creek, eight miles from the destination, and while poling up 
grounded and became a total wreck. It appeared that an agent of 
the Philadelphia & Reading Railroad Company sold to libelant a 
ticket, stipulating that the tug Delaware would tow the barge to 
Smyrna, Delaware, and that by an arrangement with that tug and 
the Mary, the latter took her place, received the ticket, and towed the 
barge four miles up the creek at the first bridge, but eight miles from 
the town, and three days afterwards, while poling up the creek, the 

*Reported by Albert B. Ouilbert, Esq., of the Thiladelphia bar. 
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barge grounded and was abandoned, The respondent claimed that 
her express agreement had been to tow merely to the mouth of the 
creek; that the mjury was too remote, and in fact resulted froro un- 
skillful poling ; and that a libel in rem was not the remedy for the 
non-feasance of a towage contract, whieh was the only cause of 
action libelant could hâve. 

Alfred Driver and J. Warren Coulston, for libelant. 

Curtis Tiltnn and Henry Flanders, for respondent. 

BuTLEB, D. J. The libelant's contract was with the Eeading Eail- 
road Company. The latter, haviîig arranged with the tug Dèlaware 
for the towage of barges from Fairmdunt to the mouth of Smyrna 
creek, and other places, was in the habit of issuing towage tickets be- 
tween the points; and in this instance issued one to Smyrna, for libel- 
ant. In pursuance of an understanding between the respondent and ' 
the tug Dèlaware, the former oceasionally took the latter's place in 
towing vessels for the railroad company; and did so in this instance. 
While the ticket issued shows a contract by the company to tow the 
barge to Smyrna, there is évidence of a différent understanding be- 
tween the company's agent and the libelant. Whether the railréad 
company may be held to the tèrms shown by the ticket need not "bff 
considered. The respondent was not a party to this contract. Tak- 
ing the Delaware's place in her arrangement with the railroad com- 
pany, she became obliged to do what was thereby stipulated for, but 
no more. In this inslance it became her duty to tow the libelant 
into the mouth of the creek; but uuless it is shown that she, in some 
way, made herself a party to the railroad company's contract for tow- 
age to Smyrna, her duty ended there. This is not shown. Had she 
known the terms stated by the ticket, before entering upon the service, 
she should, probably, be held to an undertaking to comply with them. 
She did not, however, see the ticket, or become aware of its language, 
until near the mouth of the creek. Learning that the barge was 
loaded for Smyrna she infovmed the libelant that she would not take 
' him there, and called bis attention to the préparations necessary for 
getting up the creek alone. Thèse préparations, in part at least, were 
made The respondent nevertheless did tow the libelant up through 
the mouth of the çreek, to the first bridge, a distance of several miles, 
and there cast off the Unes and returned. Her duty was thus fully 
discharged. 

The libelant's allégation that he requested lo be taken to a wharf, 
near the bridge, and that he was left in an unsafe position, from which 
the wharf could not be reached without aid, is not, in my judgnient 
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snstained, There is testimony that he requested to be taken to tlie 
wharf, but it is met by testimony tothecontrary.to mymind.of greater 
weight. Aside from wliat tlie respondent's witnesses. say onthe suL- 
ject, the probabilities are against the libelant, That he intended to 
pursue his way up the stream with the tide, can hardly be doubtcd. 
He had provided for doing so, in procuring a boat and anchor, and, as 
he doubtless beheved at the time, a pilot familiar with the channel. 
As no motive whatever can be seen for refusiag the alleged request, 
the inference is reasonable thatit wpuld not hâve been refused if made. 
Furthermore, it is not shown that the. situation in whieh the libelant 
was left was dangerous, even if_he proposed to go no further at the 
time. 

Sufficient bas been said to indicate the court's reasons for the de- 
cree. It would be out of place to inquire into therailroad company's 
liability under its contract, as shown by the ticket, or to enter upon 
the question whether the libelant's misfortune arose from failure to 
comply with the contract, or from fault of his own in neglecting to em- 
ploy the pilot whose services were tendered, and attempting to pôle hi» 
boat up a channel of which he was ignorant, or failing to seek the aiù 
of the steam-barge, which passed him on the way. The iibel mut.î 
therefore be dismissed. 



The Clifxon. 
(BUtriet Court, D. N&e Jvney. December 8, 1882.) 

1. C0I.I.T8I0N~ElGHTEHNTH SaILING liOLB. 

Where two veasels are approaching each other nearly end on, involving the 
risk of a collision, the eighteenth sailing rule requii'ea that the helms of both 
vessels should be put to port so that each vessel shouid pass on the port aide et 
the other, and the vessel failing to obey this rule will be held in fault in case 
of aliollision. 

2. Samb — Signal WhistLiî— PrLOT Reotoations. 

By the flrst rule of " the régulations for the government of pilots " it is pre- 
scribed that when steamers are approaching each ofier head and head, or 
nearly so.it shall be the dutyof each steamer to pass to theright or on the port 
side of each other, and the pilot of either steamer inay be flrst in determining 
to pursue this course, and shall give, as a signal of his intention, one short, 
distinct blast of Iiis steam-whîstle,'' which the pilot of the other steamer shal 
answer promptly by a similar Mast, and if the answer be two blasts of the 
steam-whlstle, in response to a single blast, such steamer will be held in fault 
in case of a collision. 

In Admiralty. 
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Bedle, Muirheid é McGee, for libelant. 

Goodrich, Deady é Platt, for claimants. 

Nixon, D. J. This action xb brought by the owners of the steam- 
tug Johnson Brothers against the steam-tug Clifton for damages aris- 
ing from collision. The libel allèges that on the evening of tho 
tenth of October, 1881, the tug-boat Johnson Brothers was steaming 
down the East river frona Seventeenth street, New York city, bound 
for Jersey City; that said tug left Seventeenth street at 6:30 o'clock 
in the af ternoon on a flood-tide ; that shortly afterwards she discov- 
ered a tug-boat coming up the river in shore with a sloop in tow, and 
Bo shaped her course as to pass on the outward or eastern side of 
said tug and tow ; that she then saw coming out from under her stern 
the tug-boat Clifton, showing a red light and a high white light. 
The Johnson Brothers immediately ported her helm and blew one 
whistle, and still seeing the red light of the Clifton and not hearing 
any answer to the whistle, put her helm hard a-port and again blew one 
long whistle, and the pilot rang four bells to stop, slow, and back said 
Johnson Brothers, which were at once obeyed. Upon the second 
whistle being blown the Clifton replied with two short whistles, and 
then Bwung around and showed both of her head-lights, and about five 
seconds afterwards struck the Johnson Brothers on the port bow, 
about four feet aft of her stem, and eut her about two-thirds in two, 
and left her in a sinking condition. The said collision occurred a 
few minutes after half-past 6 o'clock on the evening aforesaid, off 
Tenth street, in the East river, and on the New York sidè; that just 
previous to the collision, and immediately before putting her helm 
hard a-port, the Johnson Brothers was heading straight down the 
river; that it was not dark, but the weather was f air, and lights at the 
;ilne could be plainly distinguished. It further alleged that at the 
time when the two vessels first came in sight of each other they were 
meeting end on, or nearly end on, so as to involve risk of collision, 
and that if the Clifton had put her helm a-port, or if she had kept 
her course, or if she had backed or taken any of the précautions to 
avoid a collision which the Johnson Brothers did, the collision would 
hâve been avoided. The answer of the respondents dénies the state- 
ment of facts in the libel, and claims that on the evening in question 
the Clifton had landed hear the south ferry in New York and was 
going ùp the river to Twelfth street for water, and was running pretty 
close along the piers on the New York side; that when off Fifth or 
Sixth street she àighted ahead the tug-boat Sarah with a schooner in 
tow on herstarboard side ; that when the Clifton got about off Ninth- 



588 fEDERAIi BEPOBTEB. 

street pier she was close behind the schooner; that the Clifton, as 
soon as she passed Ninth street, hauled a little to port, intending to 
pass inside the schooner; that before the Clifton thus hauled in she had 
seen the green light and not the red light of the Johnson Brothers; 
thât if the Johnson Brothers had kept her course she would hâve 
gone considerably to the starboard side of the Clifton, the said ves- 
sels being neither end on nor head to head, nor nearly so, but that 
just about the time the Clifton had hauled to port, affcer passing 
Ninth SI)'- et, the Johnson Brothers gave one blast of her whistle, 
which was instantl}' answered by the Clifton with two blasts of her 
whistle; that thereupon the Johnson Brothers gave another single 
blaàt, which was also answered by the Clifton with two blasts, when 
suddenly and for the first time the red light of the Johnson Brothers 
came into view, and the engine of the Clifton was stopped and 
rèversed, and her wheel hove hard a-starboard; but that almost 
immediately the collision occurred, the starboard bow of the Clifton 
and the port bow of the Johnson Brothers coming into violent col- 
lision. 

After examination of the voluminous and contradictory testimcny, 
I am of the opinion that the Clifton was in f ault, and that the collision 
would not havë occurred if those managing her had observed the rules 
of navigation applicable to the case. The two vessels were approach- 
ing each other nearly end on, involving the risk of coming together. 
The eighteenth sailing rule (section 4233, Eev. St.) requircs, under 
such circumstahces, that the helms oî both vessels should be put to 
pdrt/so that each vessel may pass on the port side of the other. 
The Johnson Brothers pbeyed this rule, but the Clifton did not. Her 
piiot determined to pass the Sarah and her tow on the larboard or 
N'ew York side, and in order to do this she starboarded her helm, al- 
though by so doing she was broùght across the track of the Johnson 
Brothers, ànd came into collision with her. Besides, the Clifton was 
in fauit in answering the single whistle of the Johnson Brothers with 
two whistles. By the first rule of "The régulations for the govern- 
ment of pilots, adopted by the board of supervising inspectors in June, 
1871, and amended in January, 1875," it is prescribed that "when 
steamers are approaching each other head and head or nearly so, it 
shall be the duty of each steamer to pass to the right or oji the port 
side of each other, and' thé pilot of either steamer rnay be first in 
detçrmiTiing to pursue,thi3 course, and thereupon shall give as a sig- 
nal of his intention one short, and distinct blast, of his steam-whistle, 
which the pilot of the other steamer shall answer promptly by a sim- 
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Dar blast of hîs steam-whrâtle, and thereapou sucb steamer sball pasa 
to the right or on the port side of each other." The pilot of the John- 
son Brothers was the first to détermine the course, and byonewhistle 
gave notice to the Clifton to port her helm and pass to the right. 
But the pilot of the Clifton, wishing to go into the Twelf th-street dook 
by the shortest way, declined to accède to the arrangement, and re- 
plied with two whistles rather than one. It was as if he had said to 
the Johnson Brothers: "I hear your single whistle, but I give you 
notice, by returning two whistles, that I do not mean to comply with 
your request and go by you on yoiir port side. I prefer to hug the 
wharves, and pass you on your starboard side, although the first rule 
or régulation, governing both of us, gives the pilot of either steamer 
the right of first determining on which side he, will pass the other, 
and when he bas given the notice of his détermination by a single 
whistle, the other must accède by returning the sathe signal, âhd 'jiasfe- 
ing to the right, or on the port side pf each other." 

There mnst be a decree for the libélants; and a zeferenoe to ^scer- 
tain the damages. 



vThb Febreri.* 
{Oireuit Court, B. D. Nm York, DeccmberH 1881) 

CoNVEiisioîï — JuEiSDicnoN — Cash Affttimed. • ,: :r,[ 

Décision of the district court iu the «ame caae a^tned. See T^^§ Ferftri, 9 

Fkd. Rbp. 468. '■"■■' ■;' '■ ' ;;;'\,^ 

■ In Admiralty,' ■ ^ ■■..!' .-, • ,■■■>, j;::.'! 

W. W, Goodrich, torlihe\axtl9. ; , . : ;>; i^ j 

Lor««?o r/Uoj for claimant. , : , ; : i 

Blatchfoiid, Justice. I hâve carefiilîy examined Cha pritJofa ;in 
thèse cases, and oonsidered the Questions argiied at the, bar.; i^lhe 
opinion of the district judgesets forth the facta oorréctly»; and 1 4on- 
our in his conclusions, that the; prioofs shoiwr.a right in the Ubelantfïto 
maintain a suit in rem against thevessel to leooyer the valse of the 
resin; that, undçr.the avermentsin.tihalibel, and its prayerj-à decree 
for damages for conversion canibesustninedijaind that the Ubôlants 
had a right to require the signing of theibill of .laling wbioh they 
demanded from the master, Wifaether; they had a jîight ;to daim' the 
t^nefit of the, contract of sbipmwt made by Michel with the tësselis 

•Reported by R. D. «t Wj'llyat Benedict. 
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a question not neoessaïy to be dëcided. The discussion of the îacts 
ind the law applicable to the case by the district judge is so full and 
ihorough that nothing can be added to its force. 
- Decrees must be entered for the amounts of damages awarded be- 
iow, with interest from September 27, 1881, with the eosts taxed in 
favor of the libelants below, and their costs in this court, the bills of 
lading deposited to be returned où pajment. 



The JuiiiA L. Sheewood.* 

(District Court, E. D. New York. December 5, 1882.) 

1. Vbssel— Labor and Materials Suppwed— Lien undeb State Statutb. 

' The facts that a domestic vessel was placed upon a dry-dock for the purpose 
of being repaired, thàt she was there repaîred, ahd had not left the place where 
,, . the, repairs were. doue up to.the tiine Qf filing a libel againgt her by the owner 
of the dock for labor and material f urnished, are sufficient to support a lien on 
the vessel therefor under the New York state statute. 

2. Samb— FiLiKG Spécification ov Lien. 

The statute does not require the flllng of a spécification of lien, except in 
case the vessel départs from the port. 

3. Statutoky Lien— Enfoecembnt m Admibaltt. 

Semble, that the facts proved in this case showed a lien enforceable in admi- 
ralty, aside f rdm the provisions of the state statute. 

In Admiralty. 

Tmww (?. J5er^eM, for libelant. ' 

S. B, Caldwell, for claimant. 

Benbdioï, D. J. The bill presented by the libelant, Théodore A. 
Crâne, to the claimant and signed by him as correct, coupled with 
the positive évidence of a subséquent admission of its correctness by 
the claimant, affords abundttnt proof of the averments of the libel 
that the items of labor and material ruentioned in the bill were sup- 
plied by the libelant to the boat upon the request of the owner. 
There is also proof in the case that such labor and material were 
necèssary to the repair of the boat. The défense that this labor and 
material were fumished upon the sole personal crédit of the owner of 
the boftt, und to be paid for in four mônths, is not proved to my sat- 
isfaction. Neither bas it been proved to my satisfaction that the 
work was performed under a contract to do it for a spécifie sum. 
The libelant is therefore entitled to a idécree for the amount of the 

♦Reported by K. D. & Wyllys Benediot.' • . . • ■ 
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bill, less $25, proved to hâve been paid, .provided the -facts prpved 
show a subsisting lien upon the boat therefor. The facts proved to 
support the liens are that the vessel was a domesticiVessel; that she 
■was placed upon the libelant's dry-dock in Brooklyn for the purpose 
of there being repaired ; that she was there repaired, and, up to the 
time of filing the libei, had not left the place where the repairs/were! 
done. No évidence of the filing of a spécification of lien bas been 
given. Thèse facts show a lieu upon the vessel by virtue of the pro- 
visions of the statute of the state of New York. 

I do not understand the statute to require the filing of a specifi-, 
cation of the lien, except in case the vessel départ from the port. No 
adjudged case to the contrary of this bas been referred to,, and I sup- 
pose no such case exists. I therefore hold the existence of a lien 
created by the state la w to bave been proved. 

It may be added that the fact set up in the answer as a défense, 
namely, that the libelant took the vessel into his oustody fojr the pur- 
pose of repairing her, arid continued to hold her in his ppssession un- 
til taken possession of by the marshal by virtue of process , in this 
action, seems to bring the case within the authority of the case pf 
The B. F. Woolsey, 7 Ebd. Eep. 110, according to which d-ecisionthe 
libelant bas a lien enforceable in admiralty, aside, from the provisions 
of the Btate statute upon which the libelant bas relied. 

Let a decree be entered in favor of the libelant for the a\im of 
$258.55, with interest from Junel, 18,80, a costs. 



The Tiqer Lilt.* 

(District Court, E. J). New York. Kovember 14, 1882.) ' 

1. Négligence— Peoof of Damages. 

On a référence toasoerta in the amount of damages resulting from négligence, 
the libelant is bound to prove not only the injuries sustained, but also the 
amount of money necessary to repair such injuries ; and an estimate including 
repairs not proved to hâve been made necessary by tlie accident, cannot be talien 
as proof of the amount of damages. 

2. Costs Ai-lowed. 

Where the libelant succeeded upon the issues, costs were allowed him, even 
though he recovered less thau the amount cla.med. 

In Admiralty. 
*Rcported by R. D. & Wyllys Bencdict. 
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Oscar Frisbie, for libelant. 

Scudder é Carter, for claimant. 

Bbnbdiot, D. J. The évidence introduced to sliow the cost of re- 
pairing the injuries to the libelant's boat is the estimate of the car- 
penter, Marshal. This estimate included repairs not proved to hâve 
been made necessary by the accident in question, and cannot there- 
fore be taken as proof ôf the amount of the libelant's damages. The 
libelant was bound not only to prove the injuries sustained, but also 
the amount of money necessary to repair such injuries, and he bas 
failéd to prove any greater amount than that allowed. The commis- 
sioner correctly limited his report to the sum of $45, as the proof 
stands. The libelant's exceptions to the report are aceordingly over- 
ruled. 

The claimant's motion to be relieved from costs must be denied. 
The only ground for asking to be relieved from costs is that the libel- 
ant rédovers less than the claimant offered to pay him befbre the in- 
stitution of the suit. But no tender or offer to pay anything was 
made after the suit was cômmenced, and the case was strenuously 
cOntested upon the question of négligence. Uppn that question the 
libelant recovers. There is not hère a failure to succeed upon the 
principal questions put in controversy. In this case the libelant suc- 
ceeds upon ail the issues, but recovers less damages than he claimed. 
Morëover, to give him costs will do no injustice to the claimant, for 
the proofs indioate that the claimant's liability, limited as it is by 
this décision, will be less than it might bave been under a différent 
condition of the évidence. 

Let a decree be entered for the amount reported due, with interest 
to date and costs. 

See 11 FED. Rbp. 744. 
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Farmers' Nat. Bank of Poetsmouth, 0.,». Hannon, Adm'r, etc.* 
(Circuit Court, S. D. Ohio, E. D. January 3, 1883.) 

Subrogation— Nbcesbakt Pakties. 

Wliere certain stockliolders of a corporation had entered into an agreement 
among themselves that they would " each be responsible in mutual degree for 
ail paper negotiated by the agent of the company," and in case any paper of 
the comp^y should be negotiated with the individual indorsement of one of 
the parties thereto, and be unprotected by the agent of the company, then they 
•would be. " each and severally bound for the payment of such paper in mutual 
proportions;" and subsequently the corporation, b^ its agent, exeeuted its 
promissory note to one of the parties to said agreement, by whom it was in- 
dorsed to another, who, in due course of trade, negotiated it, and no part of 
said note had been paid, — upon bill flled l)y the holder of such note against thés 
administrator Of one of the parties to said agreement, alleging the insolvency 
of the maker and indorgers of such note, and asking a decree for the entire 
amount thereof against défendant, lield, that (1) as either of said indorsrr» 
could, if he had paid said note, havq maintained an action against his co-eon- 
tractors for their proportionate shares, the complainant was entitled tO be sub- 
rogatéd to their riglits; and (2) there was a defect of parties, the corporation, 
which was primarily liai)le for said note, and the defendant's intestate's co- 
obligors in said agreement, being necessary parties to a complète and final 
détermination of the controverey. 

In Equity. On demurrer. 

Coppock & Coppock and Stallo, Kittredge é Shoemaker, for com- 
!>lainânt. 

E. A. Gîithrie, for défendant, 

Baxtèb, g. J. It appears from complainant's bill that defend- 
ant's intestate was a shareholder in the Boone Mining & Manufac- 
turing Company, a corporation organized under the laws of Ken- 
tucky, and that in order to enable said corporation to borrow money 
he entered into a contract with John Wynne, J, W. G. Stackpole, and 
other co-shareholders, as follows : 

" Cincinnati, February 21, 1871. 
"We, the iindersigned, shareholders of the capital stock of the Boone Mining 
& Manufacturing Company, hereby mutually agrée \vith each other that tliey 
will each be responsible in mutual degree for ail paper negotiated by the agent 
of the company for the use and beneAt of the company; and should any paper 
be negotiated by the agent with the individual indorsement of one member, 
and be unprotected by the officiai agent by reason of a want of funds, then in 
such case the parties to this agreement shall be each and severally bound for 

•Keported by J. C. Harper. Esq., of the Cincinnati bnr. 

V.14,no.l0— 38 
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the payrnent of siich paper in mutual proportions, and this agreement shall 
continue in force until the. pay ment of ail sueh clairas hâve been made. 

"J. H. GUTHKIE. 

" J. E. Wynne. 
" M. F. Thompson. 
"John Wynne. 
"D. M. Davis. 
" J. & C. Reakert. 
"J. W.G.Staokpole.' 

And afterwards, on the twenty-seventh of Âpril, 1876, the corpo- 
ration, by its authorized agent, executed its promissory note for 
$5,328.22, payable four months from date to the order of said John 
Wynne, one of the parties to said contract, who indorsed it to Stack- 
pole, by whom it was negotiated, in due course of trade, to the oom- 
plainant. No part of this note has been paid, The complainant, 
alleging that the maker and the indorsers thereof are insolvent, praya 
for a decree for the amount thereof against the défendant as admin- 
istrator of Guthrie. To this bill défendant has demurred, because, 
as he insiste, it does not contain any equity whereon the court can 
ground any decree against défendant. 

The several shareholders who entered into said contract of mutual 
indemnity were, as such, personally and pecuniarily interested in 
sustaining the crédit and promoting the business of the corporation ; 
and it was therefore that they severally undertook and mutually 
agreed to assume their several proportions of every liability that 
should thereafter be incurred by either of said parties under and pur- 
suant to its provisions. And it is clear that if either of said in- 
dorsers had paid the debt demanded by the plaintiff in this suit, he 
çould hâve maintained an action , against his said co-contractors for 
the several amounts which they were, by the terms thereof, legally 
bound to contribute. If so, it foUows that the complainant, being 
without remedy at law, is entitled to corne into a court of equity for 
the purpose of having itself subrogated to their rights in the prom- 
ises. But coming into equity it must adopt and pursue the peculiar 
methods appropriate to such tribunals. Before any decree can be 
made or relief given in a case like this, it must appear that ail par- 
ties in interest are duly before the court, or a sufficient reason stated 
for omitting them. We think that there is a defectof parties in this 
case. The Boone Mining & Manufacturing Company, the maker of 
the note sued on, is primarily liable therefor. 

It may hâve some valid défense to interpose. In the event the 
complainant succeeds in obtaiijing a decree against défendant, the 
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défendant would be entitled to a decree over against the principal 
debtor. The latter is therefore a necessary party to this suit, for the 
reasons — First, that it may make its défense, if it bas any; and, 
secondly, to the end that if it bas no défense, and a decree sball be 
rendered against the défendant herein, the latter may, without the 
expansé and delay incident to the institution and prosecution of 
another and independent action, bave bis decree over against the 
corporation. We tbink, furthermore, that ail the other parties to 
said agreement ought to be before the court. Complainant's claim 
is that defendant's intestate's estate is liable for its whole demand. 
We need not détermine, at this time, how this is. It is for the présent 
enough to say that such is complainant's contention. K the position 
is correct, each of the other parties to said agreement is in equity 
bound to contribute bis proportionate part. Other equities may arise 
in the progress of the litigation for adjustment ; but no such f ail and 
final adjustment could be decreed in their absence. The demurrer 
is therefore sustained. Complainant will be allowed 60 days in which 
to amend its bill and make new parties, or else show some good and 
sufficient reasdn for not doing so. 

If such amendraent sball not be made within the time allowed, 
complainants' bill will be dismissed with costs. 

See Farvieré' Nat. Bank of Portsmotith, OMo, v. Hannon, Adm'r, etc., 4 
FED. Bep. 612, where it was held that an action at law could not be main- 
tained upon the pontiact set out in the opinion reported above. — [Rep. 



United States v. Deavbr. 
IDistrict Court, W. D. Nortli Oarolina. 1882 

1. CEMiNAt. Law— ExTOKTioN— Rev. 8t. ^ 3169. 

Extortion is the taking or obtaining of anything from anotber by a public 
offlcer by mcaaa of illeaal compulsion or oppressive exaction. The offense of 
extortion, under subdivision 1, \ 3169, of the Revised Btatutes, is the same a« 
the offense of extortion in the common law. 

2. S AME — Opprbssios. 

Oppression is an act of cruelty, severity, unlawful exaction, domination, or 
use pf excessive autbority. 

3. Same— By Opficek. 

To make an act oppressive on tbe port of an ofHcer nnder the statute, it 
musi be donc wiHfully, " under ujioi- oi iaiv, ' aad "wiihout légal autbority." 
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4. S-VME— MlLITABY FOBOE — AUTHOIHTÏ OF OpFICERS. 

Where an offlcer willfuUy and knowingly makos false représentations to his 
siiperior ofBcers as to the violent and lawless condition of the country, and thus 
ini.ices his superim- oïïoerâ to ssad soldiers, whicli were unnecessary for the 
p:-op:T exécution of the law, lie is guilty of oppression. The law invests its 
officors with the neCessary power to exécute ita mandates, and atîorda them 
protection while properly performing officiai duties. 

5. SAME— ACTS WITIIOUT AUTIIORITT OP LaW. 

Tho destruction of a still hy a revenue oiflcer, before it liad becn condemned 
by a proper decree of the court as forfeited to thô LJnited iStateo, la an act of 
oppression, as it is wlthout authority of law. 

(3. Same— Revenue Ofpicers. 

Wliere a revenue offlcer collects from parties sums of money as spécial taxes, 
as whilesale and retail dealers in spirils, whon no such taxes hâve beeu reg- 
ularly assessed against them, he is guilty of oppression, although such parties 
had been guilty of selling spirits at Wholesale and retail without a licenae, as 
reqiiircd by law; and the fact that he reportcd such taxes to the colleclor of the 
district as received, and the collectot of the district, in his settlement with the 
revenue departnient, was required topay the sums coUected after the manner 
of their collection was fully known to the départaient, will not render légal 
the aots of ihe défendants knowingly and willfully done, without authority of 
law. 

7. Sahb—Oompkomising Offenses. 

The principle and policy of the comiion law, that a mînisterial offlcer who 
had arrested a person, and who takes from such perso» money, or other re- 
ward, unier a prêteuse or promise of getting the offender discharged, is guilty 
of a criminal offense, was intended to be extended, by subdivision 10 of section 
3169 of the Revised Statutea, to the offlcers of the revenue ; and any subordinate 
revenue offlcer who demand's or accepts, or attempts to coUect, directly or 
indirectly, as payment or gift, or otherwise, any sum of money, or other thing 
of value, for a compromise of the violation of the revenue laws, ia guilty of a 
misdomeanor. 

An indictment founded upon ihe Jîrstanà tenth axxhiiYisiona of sec- 
iOii 31(i9 of the Eevised Statutes. 

James E. Boycl, Dist. Atty.; for the United States. 

G. M. McLoud and James W. Gudger, for défendants. 

DicK, D. J., {char ging jury.) This is the firsttime that it hae been 
iny duty in the course of a trial to construe this statute, and I am 
liot awai-e of any direct judicial décision upon the subject. I will 
etideavor to ascertain the meaning of the statute by applying certain 
well-seitled rules of construction whjch bave boen adopted by the 
•tmrts and learned text- writers. 

In the construction of a statute we should endeavor to find the 
intent, object, and purpose of the législature in enacting the law, and 
thismust be done by considering the words, the context, and the sub- 
ject-matter. Genera,lly, words must be taken in their ordinary and 
familiar signification, but when they bave acquired a légal and tech- 
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nical signification wemust présume tliat the législature used them in 
tbeir légal and technical sensé. The ordinarymeaning of the word 
"cxtortion" is the taking or obtaining oi anything from another by 
means of illégal compulsion or oppressive exaction. If an officer of 
the law bas a prisoner in custody, and either by promises or threats 
indurés him to make a confession of crime, such confession is regarded 
aa extorted or forced, and is not admissible in évidence against the 
prisoner. If such confessions are made to a person not in authority, 
and in no way directly connected with the prosecution, the strictness 
of the rule is somewhat modified. , The word "extortion" has acquired 
a technical meaning in the eommon law, and désignâtes a crime com- 
mitted by an olïïcer of the law, who, under color of bis ofi&ce, unlaw- 
fuUy and corruptly takes any money or thing of value tbat is not, due 
to him, or more than is due, or before it ig due. The officer must 
unlawfullj' and corruptly receivo such money or article of value for 
kis oîvn bencjjt 01 advantaffe. 

We may well infer that congress used this word in the stat^te in 
its restricted and technical sensé, as in the same clause the word 
"oppression" is used, wbichhas a more extensive signification, and will 
embrace many other acts of officiai nialfeasance and misfeasance. If 
a judicial officer, in the discharge of his officiai functions, acted piar- 
tially, maliciously, and corruptly, he was indictable at commpn law 
for the crime of oppression in office. Gross misconduct on the part 
of an inferior or ministerial officer was denpininated malfeasance.or 
misfeasance in office. If a ministerial officer arrests and ties a per- 
son for some petty offense who makes no résistance, but quietly sub- 
mits to légal authority, there would be a strong presumption that the 
officer acted from improper motives of oppression; but if the ppispner 
was a man of desperate and iawless çharactçsr, and manifested fl pur- 
pose to resist or escape, and he is charged with a serions crime, then 
it would be the duty of the (xfficer to secure the prisoner by the beat 
toeans in; his power. :• . • ; • 

The word "oppression" has not acquired a strictly technical mean- 
ing, ajod may in this statute be taken in its prdinary sei^se, whioh is 
an act of cruelty, ^everity, unlawful exaction, domination-, or excessive 
use of authority. When : a revenue officer, under . color of law> wiU- 
fully and' unlawfully takes. the. property of another, or subjeots him 
to greater hardships than arei uecessary for the proper enforcement 
of the law, he is guilty of oppression. It is.not essential that an 
unlawful act should be a serions injury to a perspn to make it 
oppicssivc. The exercise of unlawful power or other means, in de- 
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priving an individual of his liberty or property against lus will, is 
generally an act of oppression. One of the wisest and best rulers 
that ever governed ancient Athens was called a tyrant because he 
exercised sovereign power oontrary to the constitution and laws of 
the state. He established justice, insured domestic tranquillity, and 
promoted the gênerai welfare of his people, and yet his numerous 
beneficences did not atone for his usurpation of authority, and his 
name, famé, and splendid achievements are associated in history with 
the odium of tyranny. 

In some instances a person may be deprived of his rights aud his 
property without the ordinary process of law, and still the acts not 
be Ofi&cial oppression. I will illustrate this position by instances 
•which hâve sometimes ocourred in the courts. A person willfully 
and unlawfuUy does some serious bodily injnry to another. He 
may be indicted for a crime against the peace and dignity of the 
state, and he is also liable to an action for the civil injury. If he is 
indicted and convieted of the crime, the judge, before passing sen- 
tence, may properly tell the défendant that if he will make suitable 
compensation for the civil injury the sentence will be greatly miti- 
gated. The défendant acts upon this suggestion, and pays a large 
sum of money by way of compensation to the injured party. In 
Buch a ôase the défendant is deprived of his property without the 
right of trial by jury, and yet this is not judiciàl oppression; and 
such proceedings hâve often been adopted in the courts of the corn- 
mon law, both in this country and in England. 

At the fédéral court in Greensboro some time ago a number of to- 
bacco manufacturers were indicted for violations of the internal-rev- 
enue laws. They became satisfied, from the oareful préparation of 
the cases by the assistant district attorney, that they would be eon- 
victed, and they pleaded guilty, and on suspension of judgment of- 
fered terms of compromise to the commissioner of internai revenue. 
The terms offered were not accepted, and a sum of money was exacted 
by way of compromise which made nearly ail of the défendants 
insolvent; and yet thèse proceedings were not acts of ofiScial oppres- 
sion, as they were done under authority of law, The défendants 
accepted the terms to avoid the severe punishments to which their 
violations of law had subjected them. In this court there hâve been 
fréquent instances of défendants pleading guilty, or, upon conviction, 
paying sums of money by way of compromise, or in lieu of penalties,. 
in order to obtain suspension of judgment on the crimes charged. 
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To make an act' oppressive on the part of a» officer, under this stat- 
ute, it must be done willfully, "under color of la|W," and without légal 
authority. You must carefully consider ail the évidence relating to 
the several counts in the indictment upon this clausF of the statute, 
and if you are fuUy satisfied frona the évidence that the défendant, 
under color of his of&ce, exacted. and received any money or thing of 
value from the persons named in the indictment, for his own benefit 
or advantage, whioh was not due to him, or more than was due, or 
before it was due, then you may properly find him guilty of extortion 
as charged in the indictment. 

If you are satisfied beyond a reasonable doubt that the défendant, 
under "color of law," illegally, unjustly, and willfuUy deprived the 
persons named in the indictment of their property, or used unauthor- 
ized or excessive force towards them in the transactions mentioned, 
then you may properly find him guilty of oppression under color of 
law. 

It was insisted by the district attorney that the défendant, in using 
nnnecessarily the regular soldiers of the government, was guilty of an 
act of oppression, as the force was excessive. The soldiers were sent 
by a superior ofScer at the request of the défendant, and under orders 
from the proper department at Washington. While I do npt approve 
of the use of soldiers in the exécution of the process of law courts, I 
will take it for granted, for the purposes pf this trial, that the offi- 
cers at Washington, in ordering the soldiers to be sent to the défend- 
ant, did not exceed the limits of their constitutional authority, and 
the défendant was not guilty of oppression, under color of law, if be 
used the soldiers properly in accomplishing the purposes intended, If 
however, the défendant willf ully and kpowingly made falçe représen- 
tations to his superior offcers as to the violent and lawless condition 
of the country, and thus induced Ms superior officers to send soldiers, 
■which; were unnecessary foi; the proper exécution of the. law, then be 
■was guilty of an act of oppression, as the raere présence of a Com- 
pany of soldiers was excessive force in a peaceable community, and 
was well ealculated to produce disquietude and alarm among a law- 
abiding people,. who had so recently witnessed the diaorder and dév- 
astation of war. The peace, security, and well-being of society, and 
the very existence of politisai government, require that the laws of the 
land should be speedily and effectually enforced. For thèse purposes 
the law invests its officers with the necessary authority and power for tue 
effectuai exécution of its mandates, and it affords them ail the pro- 
tectioû;. possible iu the rightful performance, of the duties imposed. 
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Sheriffs and marshals bave the authority to appoint necessary depu- 
tiea to assist them in the exécution of process, and tliey may also 
summon the posse comitatus for such purpose. 

Collectors, deputy collectors, and revenue agents are authorized to 
make seizure of property. for violations of the internal-revenue laws, 
and the commissioner of internai revenue is empowered to furnish 
them the necessary force to enable them to perform their officiai 
duties. We frequently hear of revenue officers and agents, well 
armed and in large numbers, making what they call "raids" tbrough 
the country. When the emergencies of the service require it, ail of- 
ficers of the law should carry with them such assistance as will tend 
to prevent lavrless résistance, ûr enablé them to easily overeome ré- 
sistance if made. They are not required to risk their lives in an 
equal rencounter with lawless and desperate men, or desist from the 
performance of duty when armed résistance is made. The law must 
be suprême in its appropriate sphère, and its officers, in the exécution 
of its mandate, may use just such force as may be necessary to ac- 
complish its purposes. If they use excessive force, then their acts are 
unjustifiable and oppressive. If an officer acts honestly, and without 
any malice or corruption, the force used mnst appear to be clearly 
excessive before he is deenïed guilty of oppression under color of law. 
You hâve heard the évidence as tb the existence of the violations of 
law in the section of country in which the défendant was performing 
officiai duty, and as to the character and disposition of the citizens of 
that community; and it is for you to say whether there was such a 
condition of insubordination and lawlessness as to justify the pro- 
ceedings of the défendant. 

It was further insisted that the détendant, in cutting and destroy- 
ing the still of John Wortman before it had been eondemned by a 
proper decree of this court as forfeited to the United States, was 
guilty of an act of oppression, as he acted without authority of law. 
The still hàd been used in the illicit distillation of spirits, and was 
fouud in a still-house, and was liable to forfaiture at the time of the 
unlawful usé, but the seizure did not make the forfaiture absolute. 
The owner was entitled to be heard in proper légal proceedings be- 
fore bis property could be eondemned as forfeited. The act of con- 
gress authorizing revenue officers, upon certain conditions and under 
certain circumstances, to destroy illicit stills, had not then been 
passed. The destruction of said still was, therefore, without author- 
ity of law, and the rule of law is that when an unlawful act is done 
by a person, there is a presumption of an unlawful intent; but this 
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presumption may be rebutted by facts and eircumstances showing 
that there was no actual unlawful intent. The correspondence be- 
tween the défendant and the revenue départaient upon this subject 
bas been read in your hearing, and if this évidence satisfies you that 
the défendant acted without any unlawful intent, then the presump- 
tion of law is rebutted and the défendant is not guilty in this matter, 
as there must be an unlawful act done with an unlawful intent to 
constitiite crime. 

It was further insisted that the défendant was guilty of an act of 
willful oppression under color of law in eoUecting from the parties 
named in the indictment sums of money as spécial taxes as Whole- 
sale and retail dealers in spirits, when no suoh taxes had been regu- 
larly assessed against them. The said parties had been guilty of 
selling spirits at wholesale and retail without license obtained as re- 
quired by law. The défendant reported such taxes as received to 
the collecter of the district, but the same were not reported by the 
collecter to the revenue department at Washington until after the 
commencement of this prosecution. The coUeetor, in his settlement 
with said department, was required to pay the sums collected, after 
the manner of their collection was fuUy known in the ofiûces of the 
department. This payment did not render légal the acts of the de- 
fendant, if he acted, knowingly and willf ully, without authority of 
law. The department had the power to hâve suoh taxes assessed 
against the parties named for selling spirits at wholesale and retail 
without license. You bave heard read the correspondence between 
the défendant and the revenue department upon this subject, and if 
you believe that he was instruoted or authorized to make such collec- 
tion of spécial taxes then he cannot be held criminally liable. Tho 
défendant, without any warrant of distraint, advertised thé lands of 
some of the parties named in the indictment for sale for non-payment 
of the spécial taxes referred to. The lands were not sold and the 
possession of said parties was in no way disturbed. This was not an 
act of oppression, as it resulted in no injury; but it may be consid- 
ered in connection with other acts as tending to manifest a purpose 
of oppression on the part of the défendant. 

This court bas no jurisdiction over crimes, except those defined 
and declared by a statute of the United States. It never enters the 
broad fields of the common law to investigate and punish offenses 
committed by its officers, unless provision is made for such proceed- 
ings by a fédéral statute. It looks to the common law for instruc- 
tion and guidance as to the forms and modes of procédure in a 
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criminal trial, but never as a source of jurisdiction in mat fers of 
crime. ïhis indictment is founded upon a fédéral statute, aud the 
défendant caiinot be convicted except for acts of misfeasance and 
malfeasance mentioned in the statuts, and distinctly and positively 
charged in the indictment, It is therefore unnecessary for me to 
consider the able arguments of the district attorney and the authori- 
ties cited by him as to the offenses of officers at the common law 
which are not emhraced in the statute and indictment before us. 

I will now give you my construction of the tenth subdivision of 
the statute, upon which some of the counts in the bill of indictment 
are founded. At the common law it was an offense against the ad- 
ministration ôf justice for a ministerial officer who had arrested a 
person to take îrom him money or other reward under a pretense or 
promise of gêtting the offender discharged. Such an act was justly 
regarded as a gross impropriety and breach of duty on the part of 
an ofBcer employed by the government to assist in the enforcement 
of the law. The officer could not properly receive any compensation 
in such inatters except his lawful fées. The statute before us 
was intended to extend this wise principle and policy to the officera 
of the revenue. They cahnot receive anything in the course of officiai 
duty except the compensation allowed by law ; and they cannot right- 
fuUy do any act which isnot authorized bylaw, under color of office. 
They hâve no authority to make compromises of any charge or corn- 
plaint for any violation or alleged violation ôf the revenue laws, 
Such authority is alone intrusted to the commissioner of internai 
revenue, acting with the advice of the secretary of the treasury. 

If, therefore, any subordinate revenue officer demands or accepts, 
or attempts to colleet, directly or indirectly, as paj'ment or gift, or 
otherwise, any sum of money or other thing of value for the com- 
promise of a violation of the revenue laws, he is guilty of a misde- 
meanor under this clause of the statute. Before you can find the 
défendant guilty under this count, you must be fully satisfied from 
the évidence that he agreed to make a compromise as charged, and 
received in considération of such agreement some thing of value for 
hls Personal benefit. You hâve heard the évidence and the commenta 
of counsel upon this point, and it is your duty to détermine whether 
this clause of the- statute, as construed by the court, bas been violated 
by the défendant. If you bave any reasonable doubt upon the sub- 
ject.you should give the benefit of that doubt to the défendant. Upou 
a trial for crime the laW présumes the défendant innocent, and that 
presumption remains as a protection to him until removed by evi- 
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detice that satisfies a jury, beyond a reasonable doubt, as to bis 
guilt. 

In delivering this charge I have carefuUy endeavored to avoid any 
expression or intimation of opinion as to the weight of the évidence. 
You should not in any degree be controlled in your verdict by any 
conjectures which you may nxake as to the opinion of the court upon 
questions of fact. The évidence should alone control you upon such 
questions, and I believe that you will render an honest and juat 
verdiot. 



Graham V. Spencbe. 

[Oircuit Court, D. Massachusetts. December 20, 1882.) 

1. FOBEION .TUDGMENT— ImPBACHMBNT. 

Where a foreign judgment is sued on or is set ny in bar, the party supposed 
to be bound by it may aver and prove, even in contradiction of the record, any 
iurisdictional fact appearing therein, as that he was not a résident within the 
territorial jiirisdiction of the court rendering it ; that he waa not personally 
served with process within that jurisdiction j and that the attorney who appears 
for him had no authority to do so. 

2. Jurisdiction— Bt Attachmbnt. 

An attachment givcs no jurisdiction over the person; and a law of the statc 
cànnot authorize its court^ to enter judgment against a non-resident not served 
which will be valid even against property within the state, except such as has 
bcen attached on mesne process. 

3. BAMB— ApPBARANCE— WlTHDRAWAL OP. 

The appearance of a non-resident défendant by attorney, to plead to the 
jurisdiction of the court only, and the withdrawal of such appearance by leave 
of court, is not a submission of defendant's person to the jurisdiction of the 
court, but leaves the case as if the]<e had been ao appearance. 

4. SAME — AUTHOHIÏT OF ATTOBNEY. 

A record which shows an appearance by attorney may be explained by 
proof that the attorney was not authorized to submit the défendant to the ju- 
risdiction of the court. 

6. JUDUMENT— llES AI)J0DICATA. 

The judgment of the state court overruling the plea to the jurisdiction, was 
not a décision upon the question of the submission of defendant's person to 
the jurisdiction so as to mal^e it res adjudieata. 

At Law. 

Trial by jury having been waived, the court found the following 

facts : 

This is an action upon a judgment rendered in the county court at Windsor, 
Vermont, at the term which began December 2, 1873, for the plaintilï against 
the défendant, for $3,880 debt, and $33.01 costs of suit, and intereat amount- 
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ing now to more than $5,000. The record ot that action, and the docket en- 
tries therein, are made part of this flnding. The défendant, with Joseph Vila, 
Jr., and Jabez P. Wardwell, were sued in assumpsit, and were described as 
formerly partners under the flrm of Spencer, Vila & Co., of Boston, and ail as 
residing in Massachusetts, which was tlie fact. The return of the otilcer set 
out an attachment of 800 shares of the preferred stock of the Eutland Eail- 
road Company as the property of this défendant, aiid a service of the suin- 
nions by leuving a copy with the otficers of the company in Vermont, where 
that corporation had its abode. The writ was returnable in May, 1873, and 
at that time the appearance of the Hon. Julius Converse, an attorney of the 
court, was entered on the docket in the usual form, and a plea in abatement 
and motion to dismiss were filed by him for this défendant on tlie groundthat 
the attacbed sliares were not liis and that lie had uot been served with pro 
cess. To the word " Converse," on the docket, in the liand vvriting of the clerk, 
were added, in the hand of Mr. Converse, the words, " for Spencer." The 
clerk of the court testifled that he liad no doubt that he was told by Mr. Con- 
verse to enter his appearance, but in what words he could not say. It might 
be that Mr. Converse handed him the plea in abateuieut and said, aierely, 1 
appear for the défendants, or for Spencer, or something to that effect. Mr. 
Converse was not examined, but it was admitted that he is very old, and not 
in a mental condition to recollect what occurred. The défendant received by 
mail, from the clerk of the railroad company, as he supposed, a copy of the 
summons, and consulted with Mr. Keith, an attorney of Boston, whoadvised 
him not to enter a gênerai appearance, or submit to the jurisdiction. but said 
that he might safely plead to the jurisdiction. The défendant authorized Mr. 
Keith to employ an attorney in Yefmont, for this purpose, and for no other, 
and Mr. Keith wrote a letter to Mr. Converse, a copy of which is made part 
of this case, in which he said, among other things, "You will, of course, guard 
against giving your court jurisdiction by a gênerai appearance, if they hâve 
not jurisdiction on their assumed attachment, and you can judge best as to 
the best means of testing that question." The plea in abatement and motion 
to dismiss were overruled at the May term. At the December term tlie Case 
was set for trial, but was not tried, and before the time for trial came, Mr. 
Converse, by leave of court, withdrevv his appearance. The docket shows 
that this was December 24th. On the same day, the défendant Spencer was 
defaulted. A motion for leave for the offlcer to amend his return was made; 
when, does not appear. It was tried December 31st and denied. The case 
was dismissed,. as to Vila and Wardwell, who had not been served with pro- 
cess, and whose property, or supposed property, had not been attached. 

Eule 11, of the county court, is as followa; 

"If an action shall hâve been continued for trial, and no spécial plea shall 
hâve been flled within the rule, the gênerai issue shall be considered as pleaded, 
and the défendant may proceed to trial thereon." 

The défendant offered to prove in the case hère that he had a valid 
défense to the original action in Vermont; but the court ruled that 
such évidence was immaterial. 
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J. B. rdcharâson, for plaintiff. 

E. B. Hoar and E. F. Hodges, for détendant. 

LowBLL, G. J. It was said in argument by the senior' counsel for 
the plaintiff, wbo is in a position to know the law of Vermont, that 
the courts of that state still adhère to the doctrine which was sup- 
posed to hâve been announced in Mills v. Diiryee, 7 Cranch, 481, 
that judgments of one state are to be treated in the courts of another 
state precisely like domestic judgments, so that, for example, the rec- 
ord of service, or of appearance, cannot be contradioted. The latest 
case 'which he cited was Lapham v. Briggs, 27 Vt. 26, decidedin 1854. 
I hâve not examinfed the later reports, hecause the suprême court, as 
early as 1848, had held that the record of a circuit court which re- 
cited a gênerai appearance for two défendants might be "explained" 
by proof that he intended to appear for one only, and the same court, 
following and approving the many able judgments npon the subjeot 
in the courts of the states, hâve held that in any court, whether of 
the states or of the United States, in which a foreign judgment is sued 
upon, or is set up in bar, the party supposed to be bound by the judg- 
ment may aver and prove, even in contradiction of the record, that 
he was not a résident within the territorial jurisdiction of the court 
giving the judgment, that he was not personally served with process 
within that jurisdiction, and that the attorney who appeared for hivi\ 
had no authority to do so, 

The rule that a record shall not be impeached is largely a rule of 
convenience, and it is held to be more inconvénient, and therefore moré 
unjust, to turn an injured person over to an action against a sheriff or 
an attorney in a foreign state, thân to permit the truth to be shown 
in a collatéral action. Galpin v. Page, 18 Wall. 350^; 3 Sawy. 93. 

A joint judgment against two défendants, when only one has been 
served with process within the state, is a nullity as to the other. 
D'Arcy v. Ketchum, 11 How. 166. Any jurisdictional fact appearing in 
the record of a foreign judgment may be met by plea and proof to the 
contrary, such as, that the seizure of a vessel was made in a certain 
county, {Thompson V. Whitmore, 18 Wall. 4.57;) that personal service 
was made, (Knoicles v. Gas-light Co. 19 Wall. 58 ;) if an appearance 
was entered that it was not authorized, and this, though the case has 
been tried on its merits against one défendant, who, apparently, acted 
for both, {Hall v. Lanning, 91 U. S. 160.) Personal notice out of 
the jurisdiction is of no value. Bischoffv. Wethercd, 9 Wall. 812. It 
has been held in Pennsylvania that an acceptance of service out of 
the jurisdiction means only a waiver of service at the place where it 
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was accepted, and therefore gives no jurisdiotion. Scott v. N'eue, 72 
Pa. St. 115. An attachaient gives no jurisdiction over the person, 
and a law o£ the state cannot authorize its courts to enter a judgment 
against a non-resident not served which will be valid even against 
property in the state, exuept such as bas been attaohed on mesne pro- 
cess. Pennoyer v. Nef, 95 U. S. 714. 

The remaining questions, not f ully covered by thèse authorities, are : 
(1) Whether, supposing the attorney to hare been fuUy authorized, 
the fàcts show a submission ot the defendant's person to the jurisdic- 
tion of the court. (2) Whether the authority of the .attorney can be 
qualifled by évidence. (3) Did the court in Vermont décide the above 
question, thus making it res judicata ? 

1. It must be admitted that upon the record itself, as it appeared 
to the court in Vermont, there had been an attachment of the goods of 
the défendant. When he appeared and asked leave to oontradict the 
fact of his ownership of the goods, he must be considered, I tljink, to 
hâve waived notice by publication, and no such notice was given. U. 
S. V. Yates, 6 How. 605, 

Taking into view the facts that the attorney was instructed that 
there was a good défense to the action on its merits, but that he was 
not to make that défense ; that, accordingly, he pleaded to the juris- 
diction only, and then, by leave of court, withdrew his appearance, 
we are warranted, by the nature of the case and by the authorities, in 
saying that no jurisdiction over the person had been acquired. I as- 
sume, throughout this discussion, that the withdrawal is by leave of 
court. It was said by an eminent judge that a withdrawal of appear- 
ance leaves the case as if there had been no appearance. Michew v. 
McCoy, 3 Watts & S. 501, per Gibson, G. J. In that case it was 
held that no judgment could be entered against the défendant, though 
there had been personal service upon him. It was explained, in a 
later case, that this décision depended upon the particular statute 
relating to ejectment, and that if personal service bas been made in 
a personal action the défendant may be defaulted when his attorney 
withdraws. Dubois v. Glaub, 53 Pa. St. 238. In that case, how- 
ever, the court repeat the saying that a withdrawal leaves the case 
as if there had been no appearance. Where a défendant withdraws 
after pleading to the merits and agreeing to a judgment, his with- 
drawal is without eflfect, and merely means that he does not wish to 
incur more costs. Habich v. Folger, 20 Wall, 1, So, when he with- 
draws his plea to the merits, without withdrawing his appearance, the 
juriadiotion is saved, {Eldred s. Bank, 17 Wall. 64:5;) but if he with- 
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draws both his plea and his appearance, and bas not been served 
with process, no valid judgment oan be rendered again^t him. Forhes 
V. Ilyde, 31 Cal. 346. If he withdraws "without préjudice to the 
plaintiff," the court may,<of course, proeeed as if he were still in its 
présence. Crcighion v. Kerr, 20 Wall. 8. 

This last case is noticeablé for the incidental remark of Hunt, J., 
(page 13,) that if the withdrawal of appearance had been unqualified, 
as in Ëldred v. Bank, 17 Wall. 545, thè resuit might hâve been the 
same. In Eldred v. Bank there was no withdrawal of the appear- 
ance, but only of the plea ; and the argairient of Miller, 3., assumes 
throughout that if the appearance àlso had been withdrawn, the juris- 
diction must bave foUowed it. I do not mean to say that it would be 
80 unless the plea to the merits had likéwise been withdrawn. î 
Hâve cited two cases from Pénus^ylvania aùd one from California, 
and ail other casés which I bave seen are to the same effect, that 
the withdrawal of appearance, when there bas been no plea to 
the mérita, or if that, too; bas been withdrawn, leaves the case as 
it was before the appearance was entered, Lodge v. State Bank, 6 
Blàckf. 657; Cunningham v. Ooelet, 4- Denio, 71; Lûtes v. Perkinà, 
6 Mo. 57; Wynn v. Wyatt, 11 Leigh, 584. I understood it to be 
admitted that if the appearance bas been spécial in form, and then 
a withdrawal, the personal jurisdietion would not bave attached, as in 
Wright v. Boynton, 37 N. H. 9. In several of the cases above cited 
there is nothing in the report to show that the appearance was spécial. 
The fact of the withdrawal after the plea or motion was overruled 
seems to bave been deemed enough. Two cases in the suprême court, 
taken together, will show that a mère appearance without pleading 
to the merits is not necessarily a submission. Jones v. Andreivs, 10 
Wall. 327; Harkness v. Hyde, 98 TJ. S. 476. But it is insisted that 
by virtue of rule 11 of the court in Vermont the défendant ha,d pleaded 
the gênerai issue. That rule was intended as a convenience to de- 
fendants, and not as a trap for the unwary. It gives a défendant the 
right to go to trial on the gênerai issue, if he bas filed no other pléa 
to the merits. Such a constructive pleading as that cannot be a 
waiver of personal service. Jurisdietion does not dépend upon such 
conventions. The défendant never did go on trial on that or any 
other issue to the merits. 

2. I am furthér of opinion that the record may be explained by 
proof that the attorney was not aufcborized to submit the défendant 
to the Jariadiction of the court. This is taken for granted by Geay, 
G. J., in Wright v. Andrews, 130 Mass. 149, 150, even when there 
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liad been a trial on the merits. Hère there was no trial, and if the 
acts of the attorney might, on their face, seem to intend a gênerai 
appearance, which I hardly think tliey do, considering the testimony 
of the clerk; still, as there is no estoppel,,because the plaintiff was 
left, not only as well, but better off than before, because the appear- 
ance waived publication, I hold that the limitation of authority may 
be sbown. 

3. It is strenuously argued for the plaintiff that the court in Ver- 
mont has decided this very question, and it cannot, therefore, be 
again litigated. I admit the law, but not the fact. It is plain that 
no question of personal jurisdiction was intended to be submitted, 
and I. conceive that none such was submitted by the plea in abate- 
ment. Why the plea was overruled does not distinctly appear. It 
may hâve been for defect of form, for such pleas are stricti juris in 
Vermont. Smith v. Cfiase, 39 Vt. 89. It may bave been that the 
demurrer to the plea was held to admit only such facts as the record 
itself did not contradict, and the record showed an attachment. This 
was probably the ground, for the ofBcer afterwards moved to be per- 
mitted to amend his retum, which motion was denied. I should be 
inelined to think that the reason which I assume to hâve govemed 
the court was a perfectly valid ground for ail that was done. It is 
not usual orconvenient, at least in New England, to contest an attach- 
ment in the action itself in which it is laid. If the défendant did 
not own the shares of stosk, no levy conld be successfully made upon 
them, and none has been made. The judgment is whoUy unsatisfied. 
He was not injured by the mistake. 

When the plea was overruled, the proper order of the court was 
that the défendant answer over. He might do so if he pleased. 
When he withdrew, with leave of the court, the conséquences followed 
which I hâve before explained, but the judgment was properly and 
regularly entered in full against him. The form of judgment is not 
objeeted to, and is always the same, whether its ojjeration is personal 
or only in rem. Therefore, the form of the judgment is not only cor- 
rect, but it proves nothing as to the grounds for overruling the plea. 
Now that we hâve establisbed, by virtue of our laws of attachment, a 
qualified jurisdiction in rem over non-residents, it- would be well to 
change our form of judgments in those cases, but Vermont has not 
doue so, nor any other state, so far as I am informed. We still foUow 
the old form adapted to the old cases of undoubted jurisdiction, but of 
doubted regularity of procédure, in which, if there were no plea, or if 
it were overruled, the judgment was entered in chief, or the défend- 
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ant answered over, as the case might be. If the défendant had not 
appeared, the judgment would hâve been preoisely what it was hère. 

It is asied wby did the défendant appear, if not to submit gener- 
ally to the jurisdiction, when, if he had stayed away, the présent 
questions could not bave been mooted. He may not bave been wise, 
but bis motive probably was to prevent the recovery of a judgment, 
which, as the law of Vermont is understood to be, and as it nndoubt- 
edly was in 1873, would be held a valid personal judgment against 
him in that state. Décisions of the state courts, affîrming the valid- 
ity of judgments obtained in other states, could not ' hâve been 
reviewed by the suprême court of the United States until the adop- 
tion of the fourteenth amendment, and I do not know that any sueh 
case has been so reviewed since that time, though there is an inti- 
mation in Pennoyer v. Neff, 95 U. S. 714, that such a jurisdiction 
may now exist. It was therefore of some importance to the défend- 
ant to prevent a judgment from being obtained which might oblige 
him to avoid the state of Vermont, which he hadsome occasion to visit. 

I décide that the judgment sued on is not a valid personal judg- 
ment against the défendant. Twenty days are given for settling a 
bill of exceptions, after which there will be judgment for the défend- 
ant. 



TiiiTON V. BA.RBELL and another.* 

{Circuit Court, 1). Oregon. December 27, 1882.) 

« Marribd WaMAN— Statutokt RtaHTS. 

Under the act of Octoher 21, 1880, (Sess. Laws, 6,) the wife is relieved of ail 
*• civil disabilities " not imposed upon the husband ; and her " rights and respon- 
sibilities " as a " parent " are " equal " to those of the latter, and therefore she 
is, in légal contemplation, as much the head of the familjr as he is, and he may 
as well be presumed to be living with her as she with him 

[. 8AMB— LiABlLITT AT COMMON Law. 

. At common law a husband and wife might be jointly sued for a trespass which, 
in légal contemplfition, might be committed by two persons ; and this includes 
an action of ejectment, which was originally only a remedy for trespass upon 
the rights of the termor or lessee, by depriving him of the possession durine 
his term or time in the land. 
. Samb — LiABHJTT imDKR Statutb. 

But under the act of October 21, 1880, tupra, the wife is as liable for the un- 
lawful occupation of another's property as the husband ig ; and, if they are both 
in the possession they may be joined as défendants in an action to recover the 
same as though they were unmarried, and an allégation in the complaint that 
they " are husband and wife," is immateral and may be disregarded. 

*Afflrmeâ. See 7 Sup. Ct. Kep. 838. 

v.l4,no.l0— 39 
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At Law. Action to recover possession of real propelrty, 

Henry Ach, fpr plaintiff. 

W. W. Chapman, ior défendant. 

Dbadt, D., J. The plaintiff, aoitizen of New York, brings this action 
against tlie défendants, oitizens of Oregon, to recover the possession 
of a tract of land containing 13J acres, aUeged to be worth $13,000, 
and situate in the eounty of Multnomah. It is alleged in the com- 
plaint that the plaintiff is the owner in fee-simple of the premises, 
and entitled to the possession of the same ; that "the défendants are 
husband and wife," and are in "the wrongful and actual possession" 
of the premises, and "wrongfully withhold a possession thereof from 
the plaintiff. " 

The défendant Aurélia Jane Barrell demurs to the complaint, and 
assigns as causes of démarrer the, foUowing : , 

" (1) That as the wife of Golburn Barrell she is impropDrly Joined with him 
in the plaintifl'a complaint. 

" (2) That the complaint does not state facts sufflcient to constitute a cause 
of action, because she is siied as the wife of her co-defendant, and there are 
no allégations in the complaint of a cause of action for which she, as such, is 
responsible or liable." 

The allégation that "the défendants are husband and wife" is an 
immaterial one — quite as much so as if it had been alleged they were 
f ather and daughter, brother and sister, uncle and nièce, or even part- 
ners in trade. The défendants are not sued as "husband and wife," 
but as Golburn and Aurélia Jane Barrell, — two natural persons, and 
distinct individuals, — to recover from them and each of them the pos- 
session of certain premises which plaintiff allèges that they, both of 
them, wrongfully withhold from him. A judgment against one of 
them for the possession will not authorize the removal of the other. 
Nor is it known but that the défendants are in possession under a 
claim of right to or interest in the premises in both the husband and 
wife, or in the latter exclusively. Assuming, as the démarrer admits, 
that the complaint is true, the occupation of the premises by the wife 
is as much a wrong to the plaintiff as the husband's. The removal 
of one of them upon the judgment and proeess of the court is as 
necessary to the full enjoyment of hie right of possession as the 
other, 

By the act of October 21, 1880, (Sess. Laws, 6,) the wife is re- 
lieved of ail "civil disabilities" not imposed upon the husband. Her 
"rights and responsibilities" as a "parent" are "equal" to those of the 
husband. In short, she is now, in'legal contemplation, as much the 
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head of tbe family as he is, and he may as well be presumed to be 
living with her as she with him. More prôperly speaking, they may 
be said to live together as equals — conforming, so far as may be, their 
individuals wills and eoriduct to the requirements and exigencies of 
the marital relation. , ■ ■ 

But I do not understand that, even at common law, ejectment to 
recover the possession of promises unla^fully withheld did not in- 
clude the case of an unlawf ul occupation by a marrîed woman, or that 
her occupation, if conjointly with that of her husband, was therefore' 
so merged in his that the law could not take cognizance of it and give 
relief against it directly. 

Mr. Chitty says (1 Chit. 105) that for "trespass, which may in légal 
contemplation be committed by two persons conjointly, and for which 
several persons may be jointly sued, the husband and wife may be 
sued jointly for the act of both;" but the wife can only be sued "for 
her own actual wrongful trespass," and cannot become a party to a tres- 
pass "by her previous or subséquent assent" thereto during coverture. 

The foundation of the action of ejectment — ejectione firmas — is the 
trespass committed by the intruder upon the term of the termor or 
lessee, and originally the relief obtained by it was eonfined to dam- 
ages for such trespass, but by the end of the Mteenth century the 
plaintiff in the writ was allowed to recover both his term and dam- 
ages. Adams, Eject. 7-9. 

The trespass or injury to the plaintiff's right of possession com- 
plained of in this case, so far as appears, is the act of each of the 
défendants, and can only be redressed by a judgment for the posses- 
sion against both of them. It may be that if the husband is removed 
from the premises, the wife, from considérations of domestie oon- 
venience or marital obligations, will foUow him. But she may not; 
and, as bas been said, she may remain in the possession, claiming 
the same in her own right, and may also allow her husband to return 
to the premises and occupy under her, and thus compel the plaintiff 
to relitigate his right to the possession with her in a separate and sub- 
séquent action. But the plaintiff is entitled to bring his action against 
ail persons in the actual possession of the premises (Or, Code Civil 
Proc. 314) and recover the same, as against them ail, in one action. 
If there is any one among them who bas no claim to the possession 
otherwise than as a person sustaining a domestie relation to a co-de- 
fendant, he or she must décline the contest, or stand or fall with such 
co-defendant. 

The demurrer is overruled. 
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Bull and others v. First Nat. Bank of Kasson and another. 

(Circuit Court, D. Minnesota. January, 1883.) 

1. NHGOTiABiiE Paper— Draft—Whbn Ovbbdub. 

In deterraining a question as to the sufflciency of a défense interposed by tha 
drawer or indorser of a draft, payable on présentation or dcmatid, wlien sued 
thereon, the draft must be conaidered as overdue if it was not presented for 
payaient within a reasonable time, and a delay of over flve months is unreason- 
able. 

2. Same— Reasonable DiLiaENCB in Phesentment and Dbmand. 

The holder of a draft or check, payable on demand, ia bound to use reason- 
able diligence in forwarding the same according to the uaual course of businesa, 
and notice of non-paymént be given to the indorser in order to hold him. 

3. Same— Dépenses — Sbt-Ofp. 

Under the statute of Minnesota défendant may set up any daim againat the 
original party which arose out of the subject-mattor of the action, or was ac- 
qiiired by défendant while the chose in action waa in possession of the original 
party, or before défendant had notice that he had assigned it for a valuable 
considération. 

At Law. 

Jury waived, and trîed by the court. 

Lamprey, James é Warren, for plaintiff. 

Charles C. Willson and Jones de Gove, for défendants. 

McCbary, C. J. Thiâ is a suit upon two drafts drawn by the défend- 
ant bank in favor of the défendant La Duc, for $600, eaeh dated Octo- 
ber 13, 1881. They are in the usual form of bank drafts. No time 
of payment is named, but they were payable upon présentation and 
demand. On the day of their date they were indorsed by défendant 
La Duc and delivered to one M. Edison, who, the next day, left the 
state of Minnesota, carrying the drafts with him, and leaving nu- 
merous debts unpaid and no property out of which they could be 
coUected. The said Edison held the drafts over five months without 
presenting them for payment, and' then sold them to the plaintiffs at 
Quincy, Illinois. The bank pleads by way of défense a set-off or 
counter-claim against Edison. The défendant La Duc claims that he 
is discharged as indorser by the long delay before the drafts were 
presented for payment. 

The sufSciency of thèse défenses dépends upon the question 
whether the paper can be regarded as overdue or dishonored at the 
time the plaintiffs took it. The gênerai rule undoubtedly is that a 
draft or check is not due, for the purpose of being made the founda- 
tion of a suit against the drawer or indorser, or for the purpose of 
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determining questions arising under the statute of limitations, or for 
other similar purposes, until it is presented. But I am of the opin- 
ion that in determining a question as to the sufficieney of a défense 
interposed by the drawer or indorser of sueh an instrument, when 
sued thereon, the paper must be considered as overdue if it has not 
been presented for payment within a reasonable time. Cases may arise 
in which courts may find some difficulty in deciding wbether présen- 
tation has been made within a reasonable time, but the présent case 
présents no such difficulty. A delay of over five months is plainly 
unreasonable. The bolder of the draft is not obliged to proceed by 
the first conveyance to the place of payment to présent it for pay- 
ment, nor is he bound to send it by the first mail. He may retain it 
in his possession for a time, and if he is traveling may for convenienee 
carry it with him in lieu of money, especially if he intends shortly 
to be at the place of payment to c'ollect it ; but he cannot hold it five 
months withont either going or sending to the drawer for his money, 
especially where the place of payment can be reached by him in a 
few days. The law présumes, and the parties to such paper maiy 
act upon the presumption, that the draft is drawn in the usual course 
of such transactions as a convenient method of transmitting funds 
from one place to another, and that it will be presented to the 
drawer in due time, and will not be held indefinitely by the payée 
without presentment. Such is the rule by which we are to be gov- 
erned in determining whether the paper is, in the hands of an in- 
dorsee, subject to défenses which were good as against the payée and 
indorser. In other words, the holder of such paper is bound to use 
reasonable diligence in forwarding the same accûrding to the ordi- 
nary course of business. Edw. Bills & Notes, 386 et seg[.; Walsh v. 
Dart, 23 Wis. 334, and cases eited. 

A draft payable on demand (and such in légal contemplation are 
the instruments hère sued on) must bo presented and payment 
demanded within a reasonable time, and notice of non-payment given 
to the indorser, in order to hold him. And "the circumstances and 
considérations which détermine the question whether or not a bill or 
note payable on demand has become overdue, so as to let in équita- 
ble défenses by the original parties against the transférée, alike 
détermine the question whether or not the presentment has been 
made in a reasonable time, so as to charge the drawer or indorser." 
1 Daniel, Neg. Inst. 611. 

Being clearly of the opinion that the drafts sued on in this case 
were not presented for payment within a reasonable time, I must 
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hold that défendant La Duc, the indorser, is discharged, and that the 
défendant bank is entitled to offset any valid claim held by it against 
Edison while the drafts belonged to him. . This for the reason that 
the statute of Minnesota so provides. The following are the statu- 
tory provisions upon the subject: 

Chapter 65, § 40. " If the action is upon a negotiable piomissory note or bil! 
of exchange, wiiich has been assigned to the plaintiff af ter it becomes due, a 
set-ofE to the amoiint of the plaiutiff's demand may be made.of a demand 
existing against any person who has assigned or transferred such note or bill 
after it becauie due, if the demand is such as might hâve been set-ofE against 
the assigner while the note or bill beloiiged to him." 

Chapter 66, § 27. " In the case of an assignment of a thing in action, the 
action by the assignée is without préjudice to any set-ofE or other défense 
existing at the time of, or before notice of, the assignment; but this section 
does not apply to a negotiable promissory note or bill of exchange transferred 
in good faith and upon good considération before due." 

Under thèse provisions the suprême court of Minnesota has held 
that the raie of set-off is so enlarged as to "enable the défendant to 
set up any claim against the original party which arose ont of the 
subject-matter of the action, or was acquired by the défendant while 
the chose in action was in the possession of the original party, or be- 
fore the défendant had notioed that he had assigned it for a valuable 
considération." Martin v. Pillsbury, 23 Minn. 175. It is oui: duty 
to euforce the statute as construed by the suprême court of the state. 
Partridge v. Lis. Go. 15 Wall. 573-580. 

The set-off of the bank consists of five promissory notes exeouted 
by Edison. As to four crf them the évidence is satisfactory that the 
bank owned them prior to the purchase of the drafts by plaintiffs, and 
thèse are clearly entitled to set-off against the plaintiffs. 

As to the last note, to-wit, note dated September 7, 1874, for $550, 
due one month after date, I am unable to recall any évidence that it 
was purchased by the bank prior to the transfer of the drafts to the 
plaintiffs. As it was purchased after maturity there is no presump- 
tion as to the time of the purchase, and the burden is upon défendant 
Ko show the actual date, and that it was at a time when Edison still 
held the drafts. As the trial before me was a hurried one, and my 
minutes of the testimony are not fuU, it may bo that this proof was 
made and that I did not observe it, or hâve forgotten it. 

If défendant desires to do so, he may offer further proof upon the 
point, to which plaintiff may reply; but if no further évidence is of- 
fered, the offset as to the other notes will be allowed, and as to this 
one, rejected, and judgment rendered accordingly. 
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LivBRPOOii, BRAZiii & EivER Platte Natigation Co. V. Agar & 

Lelonq.* • 

{Uireuit Court, B. D. Louisiana. December, 1882.* 

1. PaBTNBRSHIP— LlABILITY IN SOLIDO. 

Under the law of Louisiana a commercial partnérahip is an entity, capable M 
being sued, is brought into court as défendant by service of citation upon one 
of its members, and while the ultimate liability of the partners is in aolido, — t. e. , 
joint and several,— they, during the life of the partnership. cannot be chargea 
individually except through the partnership. 

2. JtJBisDTCTioN — Partners— Suit bt Aliei*: 

This court bas jurisdiçtion of a suit by an alien against a partnership consist- 
ing of two partners, one of whom is also an alien, and one a résident citizen, 
the partnership being domiciled in Louisiana, and the obligation sought to l e 
enforced originating tliere. 

TT. S. J5enêdic«, for plaintiff. 

Charles E, Schmidt, for défendants. 

BiLiiiNGs, D. J. The facts relating to the exceptions in this case 
are undisputed. This is a suit to recover upon a demand in favor of 
the plaintiff against the défendants as constituting the commercial 
firm of Agar & Lelong, domiciled and doing business in the city of 
New Orléans, and there incurring the obligation sought to be enforced. 
The partnership and each of the members hâve been cited, and hâve 
severally pleaded the want of jurisdiçtion in this court, on the ground 
tbat the plaintiff is an alien, and that Lelong, one of the défendants, 
is also an alien. It is conceded that Agar is a citizen of Louisiana ; 
that the partnership of Agar &l Lelong was a commercial partner- 
ship, domiciled and doing business in the city of New Orléans, and 
composed of the défendants, Agar and Lelong, and that the obliga- 
tion sued on originated there. It is urged, as légal conséquences of 
thèse admitted facts, (1) that since the partnership of the défendants 
is in active existence under the laws of Louisiana, it alone can be 
sued upon a partnership obligation ; (2) that since plaintiff and one 
of the défendants' firm are aliens, the court is without jurisdiçtion as 
between the plaintiff and défendants' firm. 

I think the first proposition is correctly stated. Under the law of 
Louisiana a commercial partnership is an entity, capable of being 
sued, is brought into court as défendant by service of citation upon one 
of its members, and while the ultimate liability of the partners is in 

*lleported by Joseph P. Hornor, Bsq., of the New Orléans bar. 
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solido, — î. e., Joint and several, — they, during the life of the partnei-- 
ehip, cannot be chargea individiially except through the partnership; 
that is, during the life of the partnership a partner is, like a corpora- 
tor in a corporation, liable and made to respond individually only 
through a judgment against the intellectual being of which he is a 
component part. In Breedlove v. Nicolet, 7 Pet. 413, under circum- 
stances exactly similarto those in this case, with référence to a Louis- 
iana partnership, the suprême court maintained jurisdiction and gave 
judgment in favor of an alien plaintiff against two members of a part- 
nership, though the third was not suable by reaaon of residing in 
Alabama. But this point as to the liability of the partnership alone 
in the lirst instance, and so long as its active existence continues, 
was not presented. I think the proposition of law hère presented 
must be maintained as resulting from our peculiar law, though it 
would be true in no other state of the Union. Elsewhere the partners 
are always individually liable, and the partnership as a 'distinct being 
cannot be cited. In Louisiana, during the existence of a commercial 
partnership, it alone can be sued for a partnership debt, and the cita- 
tion may be served upon the firm by service upon the partner. ïhe 
exception of the individual partners must therefore be maintained, so 
far as the attempt is made to sue them individually. 

2. This brings us to the remaining question. In a suit by an alien 
against a partnership consisting of two partners, one of whom is also 
an alien, the partnership being domiciled in Louisiana, and the obliga- 
tion sought to be enforced originating there, does this court hâve 
jurisdiction? I think it has. See Marshall v. Baltimore R. B. 16 
How. 325, and Inbusch v. Farwell, 1 Black, 566. Indeed, under the 
provisions of the law of Louisiana a partnership is, so far as this 
question of jurisdiction is concerned, placed in the category of cor- 
porations. Both are créations of a state law, and domiciled in that 
state. Both may hâve members who, by themselves, could not be 
brought within the jurisdiction of the circuit court. Nevertheless, 
the suprême court has finally settled the doctrine that state corpora- 
tions, domiciled within the state by which they are- created, are, so 
far as relates to the enforcement of rights of action by suit, citizens of 
that state, although some of the corporators would not be within the 
jurisdiction. Louisville R. R. v. Letson, 2 How. 554; Ry. Co. v. Whit- 
ton, 13 Wall. 283. The reasoning which leads to this conclusion, 
with référence to corporations, leads to the same conclusion with réf- 
érence to Louisiana commercial partnerships. 
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The exception, so far as relates to jurisdietion over the partnership 
as a défendant, is overruled, and fîve days are allowed in which to 
file an answer. ■ - 



A partner's interest în the partnership property may be attàched or levied 
upon and sold on exécution for his individual debt;(a) so partnership goods 
may be levied on under exécutions against one partner for his separate debt,(6) 
and equity will not enjoin sueh sale until the partnership accounts are 
taken and liquidated.(c) Attachaient of partnership assets by an individual 
créditer is illégal and must be dissolved, and the attàched property be surren- 
dered to the liquidator.(d) The creditor of a partner cannot subject the in- 
terest of a copartner to the satisfaction of his elaim.(e) He can sell on exé- 
cution only the interest. of the debtor partner in the flrm property after pay- 
ment of debts due by the firm,(/) and a spécifie asset or property of the firm 
is not subject to attachaient, exécution, or garnishee process against an indi- 
vidual partner, (sr) ïhe interest sold ia his share in the surplus after ail de- 
mands against the firm are satisSed.(A) Where a partner advanced certain 
of his individual property to pay a firm indebtedness, the gênerai partnership 
creditors should be paid before the advance could be paid to the partner, (i) 
The title to the property still remains in the firm, and the purchaser àcquires 
only a right to an accounting.(j') The separate creditor may at any time 
after levy and before sale file a pétition against the other partners for an ac- 
counting of the joint business ;(A) but a suit in equity is necessary.* The 
judgment debtor may elect to hâve the account taken before the sale.(?) The 
Massachusetts statute, providing for the delivery to a part owner of property 
attàched in a suit against another part owner, does not apply to the case of 
partnerahip property attàched in a suit against a partner.(OT) Where a sepa- 

(b) Wilson V. Strobach, 69 Ala. 488 ; James T. Wlnchenbftch, 3 Allen, 16 ; Claggett T. Kilbonrne, 
Stratton, 32111.203; Newhall v. Bucklngham, 14 1 Black, 346; London T. Gorliam, 1 Gall. 36?; 
111.405; Whito T. Jones, 38 111.159; Hershfleld T. Cook v. Arthur, 11 Ind.407; People's Bank T. 
Claflin,25Kan.l66;Mar8tonT.Dewberry,21La. Sehryock,48 Md.427î Fisk T.Herrick,€ Mass. 
Ann. 618; Choppin v. Wilson, 27La. Ann. 444; 271; Atwood v. Meredlth, 37 Miss. 635; Hacker 
People's Bank v. Shryock, 48 Md. 427 ; Saunders v. John son, 66 "Me. 21 ; Gibson v. Stevens, 7 N. H. 
V. Bartlett, 12Hel8k.316; Weaver v. Ashcroft, 60 352; Garvtn t. Paul, 47'n. H. 158. Contra, 
Tei. 428. Thompson v. Lewis, 34 Me. 167 ; Fogg v. Lawrjr, 

(») Place V. Sweetzer, 16 Ohlo, 142. 68 Me. 78. 

(c) Sitler v. Walker, 1 Freem. Ch. 77 ; Place T. (A) Place v. Sweetzer, 16 Ohlo, 142 ; Osborn t 
Sweetzer, 16 Ohîo, 142. McBride, 16 Bank. Heg. 22. 

(d) New Orléans v. Gauthereanx, 32 La. Ann. (4) Gordon'» Estate, 11 Phlla. 136. 

1126. (^) Andrews T. Kelth, 34 Ala. 722; Wilson T. 

(e) Dleckmann v. St. Louis, 9 Mo. App. 9, Strobach, 69 Ala. 488 ; Sitler T. Walker, 1 Freem. 
(/) MerriU v. Rlnker, Bald. 628; Jones T. Ch. 77; Barrett r. McKenzIe, 21 Mlnn.20; Deal 

Thompson, 12 Cal. 191 ; Brewster v. Hammet, 4 y. Boone, 20 Pa. St. 228; Hhelnhelmer v. Heming- 

Conn.54n; Lyndonv.Gorham,! Gall. 367; Knor way,35 Pa.St.432; Smith v. Emerson, 43 Pa. St. 

V. Schepler, 2 Hill, (S. 0.) 696 ; White v. Doagh. 466 ; Latbrop v. Wlghtman, 41 Pa. St. 237. See 

erty, Mart. & Y. 309 ; Plerce v. Jackson, 6 Mass. Atklns T. Saxton, 77 M. Y. 196. 

242 ; Hacker y. Johnson, 66 Me. 21 ; Williams T. (fc) Nixon v. Nash, 12 Ohlo St. 647. 

Gage, 49 Miss. 777 ; Tappan v. Blaisdell, 6 N. H. (•) Broadnax T. Thomason, 1 Ls. Ann. 383 ^ 

190; Menaghv. Whltewell, 62N. Y.146; Knoiv. Nixon V. Nash, 12 Ohlo St. 647; Knight V. Ogden, 

Summers, 4 Yeates, 477; McCarty t. Emlen, 2 2 Tenn. Ch. 473. 

Veates, 190. (;) Hacker v. Johnson, 66 Me. 21. 

(6')Marston t. Dewberry, 21 La. Ann. 618; (m) Breck V. Blalr, 129 Mass. 127. 
levy v.Cowan, 27 La. Aun. 566; BuUlinch T. 
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rate creditor levied upou and sold an undivided one-hcalf of the partnevsWp 
property without bringing an action to détermine such partner's interest, 
héld, that a creditor of the flrm who suïisequéntly levied upon the property 
inay maintain an action in equity to détermine the conflicting clairas of the 
crediiors.(n) An individual creditor who lias attached partnership assets is 
not a necessary party to a suit in which a iiquidator is subsequently ap- 
pointed.(o) A judgment, although signed by two partners, will be considered 
an individual indebtedness unless sliown to be for a partnership debt.(j9) 
Eeal estate of the flrm may be treated as personalty in so far as may be neces- 
sary to secure the payment of the flrm debts.(g') If pnrchased with partner- 
ship funds, though the title be taken in the individual name of one or both 
parties, it is first subject to the partnership debts.(r) The holder by convey- 
ance or bequest of one partner's share of the lauds of the flrm must pursUe 
his remedy for their possession by suit in equity.(*) The possessor of the légal 
title in such case holds it in trust for: thé purposes of the partnership.(«) 
A judgment against a partner individually is a lien on the real estate held 
by tlie flrm, subject, however, to the paymènt of the flrm debts and the eqni- 
ties of the other partners.(M) Where a partnership is still in existence, one 
partner cannot mortgage the stock under his control to seoure his individual 
debt.(î))— Ed. 

(n) Aoltman t. FuUer, 53 lowa, 60. (•) Young t. Dnnn, 10 Fed. Rep. 717. 

(o) New Orléans v. Gautliereaux, 32 La. Ann. (r) Shanks T. Klein, U Fed. Rep. 767. 

11Ï6. («) Johnson T. Rogers. 16 N. B. K. 1, 

(p) MuKenna's EstRle, M Phila, 84. (e) MoUne Wagou Ca. T. Rumuiell, 12 Fed, 

(î) In re CoddingS; Russell, 9 Fed. Rep. 849. Eep. 658. 
(0 Shauks V. Klein, li Fed. Rep. 767. 



Thomas v. Town of Lansing. 
[Circuit Court, N. D. Nm York. Septerabe- 6, 1882. 

1. Town Bonds in Aid of Ratl-joads — Poweb to IsstrB. 

Where an act of the stjte législature provided that any town, village, or city 
in any county throùgh or near which a certain raiiroad or its branches may be 
. located, except such couiities, towns, and cities as are excepted from the pro- 
visions of the gênerai bonding law, may aid or facilitate the construction of 
the said raiiroad, held, in an action on co'ipons from bonds iasucd by a town 
in aid of an extension of such raiiroad, that the location of the route of the 
whole extension must be made by thè board of directors of the road, and the 
two termini flxed and ascertained pursuant to law, before a town was empow- 
ered to issue bonds in aid of its construction. 

2. 8ame — Désignation of Routb. 

Where the deterrtiination of the question of location of the route and termini 
of the extension liad been conflded to the board of directors of the raiiroad ex- 
tension by the statute authorizing the construction of the road, it was not the 
province of the. town commissioners to détermine it ; and, although the county 
judge could designate the commissioners who should issue the bonds, yet he 
could not designate the municipality, nor could he designate the commission- 
ers until after the board of directors had.desigtiated the municipalitv 
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3. SaiTE— BOSA FiDE PURCHASER NOT PrOTECTBD. 

Wliere a town had no power to issue bonds in aid of a railroad extension, 
there can be no protection of the hclder of such bonds as an innocent pur- 
cbaser, and no ratification of a power that néver existed can aid him, although 
tbc bonds are regular on tlieir face and recite that they are isswed " under thi 
provisions" of an act of the législature, and specify the act, and althoucb he 
took them otherwise bona fide. 

Motion for a New Trial. 

James R. Cox and Sprague, Milhurn de Sprague, for plaintiff. 

H. L. Comsto;k and Hurlbut & Underwood, for défendant. 

Blatceford, Justice. This is a motion for a new trial. The case 
was tried by the court without a jury, and, on the findings of faet, a 
judgment was ordered for the défendant. 11 Fed. Eep. 829. 

The question on which the case turns is as to the power of the towti to 
issue the bonds. The power, if it existed, arises out of the provisions of 
section 1 of the act of the législature of the staté of New York passed 
April 5, 1871, (Laws New York, 1871, vol. 1, c. 298, p. 586,) which 
enacts as follovv3 : "The New York & Oswego Midland Eailroad Com- 
pany are hereby authorized and empowered to extend and construct 
their railroad from the city of Aubum, or from any point on said 
road easterly or southerly from said city, upon sQch route and locat'on, 
and through such counties, as the board of directors of said Company 
shall deem most feasible and favorable for the construction of said 
railroad, to any point on Lake Erie or the Niagara river." Then fol- 
low provisions for constructing other branches. Then foUows this : 
"And any town, village, or city in any county through or near 
which said railroad or its branches may be located, except such coun- 
ties, towns, and cities as are excepted from the provisions of the gên- 
erai bonding law, may aid or facilitate the construction of the said 
New York & Oswego Midland Railroad, and its branches and exten- 
sions, by the issue and sale of its bonds in the manner provided for" 
in the act of April 5, 1866, (Laws of New York, 1866, vol. 1, c. 398, p. 
874,) and the acts "amendatory of and supplementary thereto," The 
manner so provided for is the appointmeut, by the county judge of 
the county in which the town is situated, of not more than three 
commissioners to carry into effect the purposes of the act. The com- 
missioners are to exécute tlve bonds uùder their hands and seals, and 
to issue them. When issùèd lawfuUy, ttey becôiûo the obligations 
of the town, and bonds issued by the town. 

The bonds in the présent case state on their face that they are 
obligations of the toWn, and that they are "issued under ihe provis- 
ions" of the said act of 1866, and "the several acts amendatoij 
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thereof and supplementary thereto," espeoially the said act of 1871. 
They are dated December 1, 1871, and purport to be attested by the 
hands and seals of three persons as "duly-appointed commissioners 
of said town of Lansing;" and the bonds state that the commis- 
sioners hâve caitsed each of the annexed coupons to be sigued by 
one of their number. This suit is on coupons amounting to $3,320, 
eut from bonds, the principal of which amounts to $7,500. 

The commissioners were appointed October 21, 1871, by the 
county judge of Tompkins county, and took the oath of office on the 
first of November, 1871. On the sixteenth of November, 1871, the 
board of directors of the railroad company passed the foUowing 
resolutions : 

"Whereas, the New York and Oswego Midland Eailroad Company had for 
its original objeet the construction of a railway from the clty of New York 
to the city of Oswego; and whereas, sinee the organization of said railway 
company it bas become désirable to extend their said railroad to Lake Erie, 
or the Niagara river; and whereas, the législature of the state of New York 
did, by chapter 298 of the Laws of 1871, authorize and empower the said 
New York and Oswego Midland Eailroad Company to build and extend their 
said railroad from the city of Auburn, or from any point easterly or southerly 
of said city, to any point on Lake Erie or the Niagara river; and w^hereas, the 
said railroad company and its board of directors hâve deeided to begin such 
extension and construction of said railroad westerly at and from the village of 
Cortland, in the county of Cortland, and westerly to Lake Erie or the Niagara 
river; therefore, be it 

" Kesolved, that the board of directors of said railroad company hereby dé- 
termine that the construction and extenaion of the said railroad westerly com- 
mence at and from the village of Cortland, in the said county of Cortland, and 
thence to Lake Erie or the Niagara river." 

On the same day the board of directors of said company passed 
the following resolution : 

" Resolved, that the said New York and Oswego Midland Eailroad Company, 
for the purpose of obtaining money and jnaterials necessary to extend their 
said railroad from the village of Cortland to Lake Erie or the Niagara river, 
hereby aUthorîzes ànd directs its président and treasurer to borrôw money to 
an amount hot exceeding #25,000 permile in length of the track of the said 
railroad, so as aforesaid to be extended and constructed, and, to seoure the re- 
payment thereof, to issue its flrst-mortgage bonds, to be made payable in gold 
coin of the United States, and to be of such dénomination, and after such 
rnanner and form, and to such trustées, as the said président may détermine 
upoh, and deem best for the interest of the said company." 

It is not shown that the board of directors of the company ever 
passed any resolutions except the foregoing, or took any action as 
such board, except what is contained in the foregoing resolutions, in 
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respect to saià extension, until after the bonds involved in thie suit 
were issued. 

On the iirBt of January, 1871, the executive committee of the Com- 
pany had purchased a railroad road-bed called the Murdock line, 16 
miles long, with its franchises and fight of way, which had been 
graded in 1852, and part of which was ready for ties and ballasting, 
the grading, however, being grassed over and the culverts deeayed. 
It ran from a place called Osmun's, in the town of Lansing, nôrth- 
ward, to the north line of that town, which is the north line of Tomp- 
kins county and the south line of Cayaga county, and then on through 
the towns of Genoa and Venice, in Cayuga county, into the town of 
Scipio, in that county. During the fall and summerof 1871 the Com- 
pany made surveys for a line of railroad, to run from Freeville, in 
the town of Dryden, Tompkins county, (the town next north of Lan- 
sing,) northward to Osmun's, a distance of 10 miles. The grading 
and making of the railroad from Freeville, north, through the towû 
of Lansing, was begun in December, 1871. On December 13, 1871, 
a map called "Map No. 1," cértified by the directors of the company, 
was filed in the office of the clerk of Tompkins county, containing 
tLis inscription: "Map and profile of a part of the Auburn branch 
of the New York and Oswego Midland Eailroad, as Ipcated in and 
through a part of the county of Tompkins, New York." This map 
covered the 10 miles from Freeville to Osmun's. On the iwentyt- 
second of December, 1871, there was filed in the same office a; map 
similarly cértified and inscribed, called "Map No. 2," and covering 
the Murdock line from Osmun's to the north Une of the town of Lan- 
sing. On the twenty-third of December, 1871, there was filed in the 
office of the clerk of Cayuga county a map similarly cértified, called 
"Map 1," containing this inscription : "Map and profile of a part Of the 
Auburn branch of the New York and OsWégo Midland Eailroad, as 
located in and through a part of the county of Cayuga, New* York," 
and covering the Murdock line from the north line ôf thô town of 
Lansing, through the towns of Genoa and Venioé, to thé soutît H'né df 
Scipio. On 'the thirty-first of January, 1872, $ 15, 000 hî bonds \Wrô 
issued, and in Auguste 1872, $60,000 weré issued. No more we^re é^^fer 
issued. When the bonds involved in this suit Wére issiiéd doés'fidt 
appear. In eichângô' for sâid- bonds the eôinmissiôners 'reôei^eâ'^â 
certificate for 750 shares ôf thé capital Stock of the railroad cdhîpany^ 
of $100 eaeh, in thé ûame iaïid Ota %ehalf of the tôwn bf Làûsinè. ''On 
the thirtieth of May, 1872, there was filed in^the dffi'ôe of thë-déï'k 
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of Cayuga county a map called "Map No. 2," certified by the said 
directore, containing the same inscription as the said "Map 1," and 
covering the Murdock line from the south line of Sôipio to the Mer- 
rifieldroad, in Scipio, which was the north end of the Murdock line. 
The Utica, Ithaca and Elmira Eaih'oad Company owned a railroad 
which was running from the village of Cortland to the village of 
Freeville, west from Cortland, a distance of about 10 miles. Under 
a contract or arrangement between that company and the Midland 
Company, the latter began, in the fall of 1872, to run its own cars 
from Cortland to Freeville, and then on its own road from Freeville 
to Scipio, 26 miles, the latter road having been completed. The ter- 
minus in Scipio was 11 mileB from Auburn, in a farming community, 
and was ne ver connected with any other road until 1881, when it 
was finiahed to Auburn by another company. On the twenty-ninth 
of January, 1873, the following proceedings took place at a meeting 
of the board of directors of the Midland Company : "The président 
presented the contract made by the executive committee with Charles 
P. Wood, of Auburn, dated January 1, 1871, for the road-bed and 
franchises known as the Murdock line. On being read and discussed 
J. W. Merchant offered the following : 

'Besolved, that thé contract made by D. C. Littlejohn, J. W. Merchaiit,- 
John E, Clark, Cheney Ames, and William Foster, as the executive committee,, 
and Charles P. Wood, of Auburn, for the purchase of the franchises, rlght of 
way, and road-bed known as the Murdock line, be and the same is hereby ap- 
proved, ratifled, and conflrmed. Resolved, that the action of the président in 
loeating and construeting the western extension of this company's road over 
and upon the said Murdock line be and the same hereby is appioved.' Unani- 
mbusly adopted." 

The persons named were ail or a majority of the executive com- 
mittee. On the twenty-ninth of August, 1873, there was filed in the 
office of the clerk of Cayuga county a map called "Map 0," certified 
by the said directors, containing this inscription: "Map and profile 
of a part of the western extension of the New York and Oswego Mid- 
land Railroad, as located in and through a part of the county of Cay- 
uga," aud covering a line from the said Merrifield road to Mud Lock, 
a point in Cayuga county 10 miles northwest of Auburn, on the east- 
ern line of Seneca county, the county néxt west of Cayuga county, 
and about 50 miles from Freeville. The company continued its ef- 
forts after the fall of 1872 to extend its railroad westward, until, 
çmbarrassed by tbe financial troubles qf 1878, it failed and discon- 
tinued opérations, and its property passed into the hands of a receiver,. 
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from which condition it haa never recovered. It never located or 
built any Une of road of its own between Cortland and Freeville. 
The $75,000 of bonds were delivered by the commissionera to Charles! 
P. Wood, the assistant treasurer of the company. The plaintiff . be- 
came a bona fide purchaser of the $7,500 of bonds, and of tbe 
coupons thereon which are in suit. The commissioners paid thé' 
interest which became due on ail of the bonds on September 1, 1872; 
being the first installment, and nearly ail which became due on them' 
on March 1, 1873, and September 1, 1873, having received the money 
to do 80 from the coUector and superviser of the town of Lansing, col- 
lected in the usual manner, as provided by said acte, but since that 
time they hâve not paid any more, nor hâve any funds been provided 
for that purpose. They bave retained the certificate of stock. On 
the foregoing facts it was held- — 

(1) That the statutes prior to the act of 1871 conferred no power to issue 
the bonds, because the counties through which the branch road to Anburn 
was to run, as provided by acts passed in 1867 and 1869, were named in the 
statuts, and Tompkins was not one of them, and such branch road was not to 
pass through or near the town of Lansing; (2) that, under the act of 1871; 
no power was conferred on any town to issue bonds in aid of the Midland 
Company until the whole of the western extension provided for in that act 
should be located by some definite action by the company, and, irrespectîvé oif 
the said maps and profiles, there remaihed about 140 miles more to be located 
between Mud Lock and Buflalo or the Niagara river, which, so far as appeared, 
was never located at.all;,(3) that payment of the interest, and receiviiig and 
retaining the ce^'tiflcate of stock, might be a ratification of steps in rçgard tQ 
which merely irregularity was claimed, but could not avail to prevent thé 
town from setting up a total want of power to issue the bonds. 

Taking ail the provisions of the act of 1871 together, it seems to be 
very plain, that the législature, instead of designating. any county or 
town from which the western extension was to start, or any: counties 
or towns through which its route should lie, or any county or town 
which should be its western terminus, left ail those matters open to 
be determined by the board of directors of the company, and required: 
the board to détermine ail those matters, and to détermine thein by 
certain preacribed principles. It required the board, if it should oon- 
struct the extension, to first- détermine what route it should deem! 
most feasible and favorable for the construction of the wholei-exten- 
sion, the starting point, the route, and the western terminus being: 
an left to dépend on what was most feasible and favorable. A choice 
was given to start from A.uburn, or from any point on the^ existing; 
road eastcïly or southerly from Auburn, and to end "at ■ any point on 
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Lake Erie or the Niagara river. This gave an option over a wide 
estent of country from north to south. Even adopting the village of 
Gortland as the eastern starting point did the same. If the branch 
should be located through Tompkins county without référence to any 
route beyond Tompkins county in either direction, it might well be 
that thercafter, with a view to the rest of the route, a route through 
Tompkins county would not be at ail a feasible or favorable route, 
in the judgment of the board, for reaching Lake Erie or the Niagara 
river, and that a location abandoning Tompkins county and aban- 
doning even a starting at the village of Gortland would hâve to be 
resorted to, involving a starting point, a route, and a western ter- 
minus in respect to which it could not fairly be said that Tompkins 
was a county near the road, and which would be such that the requi- 
site number of tax-payers would ne ver consent to bond the town to 
aid in conatructing the branch. The résolution of November 16, 1871, 
merely fixed the eastern point. The board of directors were to déter- 
mine not only that matter, but also the most feasible and favorable 
route for reaching such western terminus as they should sélect as most 
feasible and favorable. The resolution was incomplète. It was a snare 
and a delusion. The expression "may be located," in the clause in the 
statute giving power to towns to aid the construction of the extension, 
bas référence to the word "location" in the first clause of the same 
section. It means "may hâve been located in a location of the route 
of the whole extension." There was nothing in any of the maps filed 
in either Tompkins county or Cayuga county before the bonds were 
issued, which indicated that the board of directors intended the road 
between Freeville and the Merrifield road in Scipio to be a part of 
the western extension. It was oalled, in ail of those maps, "the 
Auburn branch," and was so called by the directors, by their certificate 
on each map. It was not the Auburn branch or the branch to Auburn 
authorized by the acts of 1867 and 1869 to be made through the 
counties of Chenango, Madison, Gortland, and Cayuga. It was, in 
fàct, a branch without authority of law. The idea of regarding the 
Murdock line as a part of the western extension does not, so far as 
appears from anything shown, seem to hâve been entertained by the 
board of directors until January 29, 1873, when the resolution of that 
date was passed. The map filed in Gayuga county August 29, 1873, 
called the continuation from the Merrifield road to Mud Lock a part 
of the western extension. But there is nothing of record showing 
that the 10 miles from Freeville to the Murdock line was ever called 
by the board of directors a part of the western extension. The case 
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is one of the absence of législative authority, because tbere was no 
désignation of Tompkins county, either directly by name in the stat- 
ute, or by any delegated authority, as a county the towns in which 
could issue bonds in aid of the western extension. Every one tak- 
ing the bonds was notified by the face of them of the act of 1871. 
Even a bona fide purchaser of them was referred to the source of 
authority. It was not found directly in the statute, and he was re- 
mitted by that to the action of the "board of directors" as to the 
counties through which the route and location of the road were to be 
fixed. The foregoing views, as to the proper construction of the act 
of 1871, are those which were held by the court of appeals of New 
York in People v. Morgan, 56 N. Y. 587. The case stands as if there 
were no act, or as if the act provided that it should not take effect 
until the happening of an event which had not yet happened. 

But the question arises whether, in. view of the récitals in the 
bonds, which récitals wére made by the commissioners as officers of 
the town, and of the fact that plaintiff is a hona fide holder of thé 
bonds and coupons, and of the payment of the interest, and of the 
rétention of the stock certificate, or of ail or any of thèse circum- 
stances, the town is estopped from asserting that the board of direct- 
ors .of the Company never took the action made necessary by the act 
to fix the route and location of the branch. 

It is contended for the plaintiff that the ascertainment of the facts 
conferring power on the town to issue the bonds was oonfided by law 
to the commissioners who issued them ; that the bonds are regular on 
their face, and recite that they are issued "under the provisions" of 
the act of 1871; that that is a déclaration by the commissioners, in 
the bonds, that the route and location of the road were fixed by the 
board of directors in such manner that the town had the right, under 
some circumstances, to issue the bonds; and that, therefore, they are 
valid in the hands of a hona fide holder of them. It is also urged, 
that whenever the company bas constructed any railroad which might 
be a part of a road provided for bythe act of 1871, the presumption, 
in a collatéral suit like the présent, is, that it bas been lawfully built, 
and that ail the proper steps legally necessary for its construction 
hâve been taken; that the word "location," in the act, is a synonym 
for the word"place ;" that,when a road bas been built or acquired upon 
any route or location, the presumption is that such route or location has 
been deemed most feasible and favorable for its construction ; that 
it is sufficient if the court finds the company constructing, occupying, 
v.l4,no. 10—40 
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or operating snch portion of a road as is through or near the town of 
Lansing; that the purchaser of the bonds is only required to ascer- 
tain that a branch or extension of the road is in fact situated or 
plaoed through or near the town which issues the bonds; that it is 
Gûough if the road is found eonstructed through or near the town of 
Lansing, between a point east or south of Auburn and a point on 
Lake Erie or the Niagara river, on any possible route between those 
points; that it was for the town of Lansing to décide whether the 
road in question was located through it, or sutSciently near to it to 
justify the issue of the bonds; that it made that décision affirma- 
tively, and announced it by declaring on the face of the bonds that 
they were issued "under the provisions" of the acts referred to in the 
bonds ; and that the town is, therefore, estopped, as against a honafide 
purchaser of the bonds, from asserting that there was not a suffioient 
"location," under the statute. 

The case is sought to be brought. within those numerous cases in 
the Suprême Court of the United States, where, the légal power being 
sufficiently comprehensive, the honafide holder has a right to présume, 
from the récitals in the bonds, and the fact of their issue by the offi- 
cers charged with the duty of issuing them, that ail précèdent re- 
quirementa prescribed by la.w hâve been observed. But, in those 
cases, the municipality was designated by name in the statute, or 
ail the towns in certain designated counties were authorized to issue 
bonds, or the authority was given to ail the towns on or near a route 
which had been, designated by some record, or there was something 
équivalent to such a désignation of the municipality. In the présent 
case, however, on ail the facts existing when thèse bonds were issued, 
the power to issue bonds in aid of this road, under the act. of 1871, 
might as well bave been exercised by any town, village, or city in the 
state west of Auburn, or west of any point on the road of the company 
easterly or southerly from Auburn, as by the town of Lansing. Cer^ 
tainly, the législature did not, in the act of 1871, use language 
indicating such an intention. It clearly, by the language it used, 
intended to hâve the two termini, and the route and location of the 
road, determined by the board of directors with a view to what 
was most feasible and favorable for its construction, before the tax- 
payers of the town could be called upon to act on the question 
of consent to bonding the town. The détermination of this ques- 
tion being confided to the directors, it was not the province of the 
commissioners or of any one else to détermine it. The question 
in issue in this suit is not as to the regularity of the exercise of 
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a power plaiiily conferred on, and capable of beîng exercise d by, 
the commissioners of this town. The county judge could designate 
the commissioners, but he could not designate the municipality. 
He could designate the commissioners only after the board of direct- 
ors had designated the municipality. No certificate by the commis- 
sioners that the board of directors had designated the municipality 
could make such désignation a faot, when it was not a fact. Every 
taker of the bonds had notice from them that the act required the 
désignation by the board of directors, and, if there was no such désig- 
nation in fact, there was none as to such taker, though he took other- 
wise honafide, and the absence of such désignation was the absence 
of power in the town to issue the bonds under any circumstances. 

The présent case falls within the principles adjuged in Marsh v. 
Fulton Co. 10 Wall. 676, because the power of the town to contract 
never existed. In such a case there can be no protection of the holder 
as an innocent purchaser, and no ratification of a power which never 
existed, by such alleged acts of ratification as are shown in this case. 
East Oakland v. Skinner, 94 U. S. 265, 258; South Ottawa v. Perkins, 
là. 260, 269; McClure v. Oxford, Id. 429; Ogdenw. Daviess Co. 102 
D. S. 634, 641; Buchanan v. Litchfield, Id. 278. 

The plaintiff can dérive no aid from the fact that the décision of 
the suprême court of New York in the case which the court of appeals 
decided in 55 N. Y. was contrary to that of the latter court. The 
décision of the suprême court of New York was an appealable décis- 
ion, and was appealed and reversed. AU persons who relied on the 
décision by the suprême court of New York took the risk of a décis- 
ion the other way, on appeal; in the same suit. 

It results from the foregoing considérations, that the motion for a 
new trial must be denied, and thé same décision is made in the casé 
of Mellen againet the same défendant. 
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MbREILL V. TOWN OP MONTICELLO.* 
{Circuit Court, D. Indiana. Dccember, 1882.) 

1. Municipal Bonds— Powbr to Issuk. 

Municipal corporations hâve no gênerai power to issue commercial paper ; 
such power must be derived from législative authority. 

2. PURCHASBKS OF — MuST TAKE NoTICB. 

Where bonds, on their face, recite that they are " funding bonds," and issued 
10 fund the town's indebtedness, purchasers assume, at their péril, that the 
législature had authorized the issue of bonds for that purpose, 

3. Dépenses. 

No such power having been granted by the législature, purchasers, notwith- 
fitanding the form of the bonds, hold them as non-negotiable paper, and sub- 
ject to ail légal and équitable défenses in favor of the makcr. 

4. Answbr. 

An answer which avers that the bonds were issued without législative au- 
thority in that behalf, and that the town did not get thè proceeds of the same, 
and did not dérive any benefit therefrom, héld good on demurrer. 

The case of Hagan v. Gity of Watertown, 30 Wis. 259, distinguished from the 
case at bar. 

Roach é Lamme, for plaintiff. . 

David Turpie and W. E. Uhl, for défendant. 

Geesham, D. J. On the twentieth day of May, 1878, the town of 
Monticello made and issued a séries of coupon bonds, each for $100 
and araounting in ail to |21,000, payable in gold, to bearer, at New 
York, in 10 years, with interest at the rate of 7 per cent, per annum 
in gold, at the same place. The principal of each bond was to be 
corne due and payable, at the option of the holder, on the non-pay 
ment of any coupon thereto attached, for 90 days after maturity. The 
words "funding bonds of the town of Monticello" conspieuously ap- 
pear at the top of each bond, and each recites that "this bond is one 
of a séries of $21,000 authorized by the said town by an ordinance 
passed by the board of trustées thereof on the thirteenth day of May, 
1878, for the purpose of funding the indebtedness of said town." 
The coupons numbered 2, attached to each bond, were presented at 
the proper place, at maturity, and payment was refused. The pîain- 
tiff, as holder of the entire séries, thereupon eleoted to déclare the 
principal sum due, and brought this suit. 

The amended answer avers that on the twenty-fourth day of Jan- 
uary, 1869, a pétition was presented to the board of trustées of the 
town, by the sehool trustées, for the issue of bonds to build a school- 
house, and on the same day the town trustées passed an ordinance 

*Reported by Charles H. McCarer, Asst. U. S. Atty. 
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directing that there be issued to the school trustées $20,000 worth of 
coupon bonds, in dénominations of $100 each, drawing interest at tbe 
rate of 10 per cent, per annum, payable annually; that on tbe first 
day of May, 1869, the town issued its bonds under this ordinance, 
amounting to $20,000, payable in 20 years; that thèse bonds, repre- 
senting the sole indebtedness of the town at the time of their issue, 
are, as to the principal thereof, outstanding and unpaid obligations; 
that on the eleventh of May, 1878, the owners of the taxable property 
of the town petitioned the board of trustées of the town to contraet s^ 
loan of $21,000 for the purpose of paying its indebtedness; that on 
the same day the board passed and entered of record the foUowing 
ordinances : ■ 

" Be it ordained by the board of trustées of the town of Monticello, Indiana, 
that said town issue bonds in the sum of ^21,000, in dénominations of $100, 
bearing interest at the rate of 7 per cent, per annum, payable in gold, to pro- 
vide the means with which tp pay the indebtedness of said town. And be it 
further ordained, that when said bonds are issued theybe placed in the liànds 
of .r. C. AVilson, a member of tlie board 6f trustées, for negotiation and sale; 
and further, that said bonds shall not be sold for less than 94 cents on the 
dollar." 

— That on the twentieth day of May, 1878, the trustées issued the 
coupon bonds of the town to the amount of $21,000, bearing interest 
at the rate of 7 per cent, per annum, payable annually, and matur- 
ing as to principal in 10 years; that after their issue thèse bonds, 
whieh are the bonds sued on, were delivered to J. C. Wilson, for sale,, 
■who Bold the same and converted the proceeds to his own use, the 
town deriving no benefit therefrom, and that at the time such bonds 
were issued the défendant was an incorporated town, eontaining not 
more than 1,300 inhabitants. 

The législature, by an act pasëèd in 1862, provided for the incor- 
poration of towns, and defined their powers. This act authorized 
debts to be contracted for the usual municipal purposes. Section 27 
(Eev. St. § 3342) reads thus : ^ 

"No incorporated town under this act shàll hâve power to borrow money, 
or incur any debt or liability, unless the citizens, owners of flve-eighths Of the 
taxable property of such towta, as evideticed by the assessment roU of thepre- 
ceding year, pétition the board of trustées to contraet such debt or loan; and 
such pétition shall hâve attached thereto an aSîdavi^ verifying the genuine- 
ness of the signaturesto the same; and for any debt contracted thereby, the 
trustées shall add to the tax dupliçate of each yeàr, successively, a levy suf- 
flcient to pay the accrued interest on such debt or Ibati, with an addition of 
not less thah five cents on the hundred dollars to ci'eate a sinkingf und for tho 
liquidation of the principal thereof." , . 
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This section granted no power to contract debts or to fund indebt- 
edness. It simply prescribed the mode in which the power elsewiiere 
granted was to be exercised, and it waa therefore a limitation upon 
that power. By acts subsequently passed, and in force in May, 1 878, 
towns were authorized to contract debta in the purchàse of ground 
and the érection thereon of school buildings, and to aid in the con- 
struction of gravel roads, and for some other purposes. But the 
powers granted by thèse acts were to be exercised under clearly-de- 
fined restrictions and limitations as to amount, time of payment, 
rate of interest, etc., and taxes were required to be levied, as in the 
section above quoted, for the prompt payment of the accruing inter- 
est, and the principal at maturity. Obviously it was not intended 
that indebtedness contracted under thèse acts should be renewed by 
issuing funding bonds or otherwise. If there was authority for the is- 
sue of the bonds of May, 1878, then the restrictions imposed by the leg- 
îsature on the exercise of the power to contract debts were of no avail. 

The common councils of cities were authorized, by acts passed in 
Pebruary, , 1877, to fund their indebtedness. Eev. St. 632, 633. 
Thèse acts applied to cities only, It was not nntil March 7, 1881, that 
an act was passed authorizing cities and towns to fund their indebted- 
ness with bonds at par, drawing not more than 6 per cent, interest. 
The bonds in suit recite that they were issned to fund the town's in- 
debtedness, and purchasers assumed, at their periJ, that the législa- 
ture had authorized the isaue of bonds for that purpose. No such 
power had been granted, and whether thèse bonds were intended to 
tate the place of the outstanding séries of 1869, or for some other 
indebtedness, notwithstanding their form, they were taken as non- 
negotiable paper, and subject to ail légal and équitable défenses in 
favor of the maker. Municipal corporations ha?e no gênerai power 
to issue commercial paper. Hopper v. Town of Covington, 8 Fbd. 
Kep. 777. 

The demurrer to the amended answer was argued by counsel on 
both sides on the theory that the indebtedness to be funded was the 
outstanding bonds of 1869. 

Bogan v. City of Watertown, 30 Wis. 259, was a suit on coupons 
attached to bonds which had been roted in aid of a railroad. The 
third paragrapb of the complaint seems to hâve been upon a coupon 
which had been attached to a substituted bond. This bond corre- 
sponded in number, amount, time of payment, rate of interest, and 
in ail other respects with the bond which was surrendered and can- 
celed at the time of the substitution. This was a mère irregularity. 
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and the substituted bond was held vaiid. The case difFers widély in 
its facts from the one at bar. [f the town;had got the proeeeds of 
the bonds sued on, or had derived any benefit therefrom, the plain- 
tiff would hâve a much stronger case. 
Démarrer overruled. 



PfiiNCE V. Eobinson's Adm'eb.* 
{Circuit Court, D. Colorado. October Term, 1882.) 

EXEOtlTOHT C!oKTRACT — DEATH OF PARTY ThBRETO— EffECT OF 

On the flfth day of March, 1880, George B. Roblnson executed and delivered 
to plaintifEs' assignor options for stock as follows : " For value received, D. F 
Verderal may call on me for 500 ghares of the capital stock of the Roblnson 
Consolidated Mining Company, at flve dollars per share, at any time until Jan- 
uary 1, 1881. The bearer is entitled to ail dividends declared during the time. 
[Signed] G. B. Robinson." Upon the contracts were imprinted words sig- 
nifying that they were redeemable at the American Ëxchange NatiMial Bank, 
Kew York. Robinson died early in Deceraber, 1880. After his death, çnd 
within the time prescribed in the contracts, but before administration un the 
estate of Hobinson, plaintiS appeared at said bank, demanded the stock, and 
tendered payment therefor, which was ref used. After lotters of administration 
plaintifî sues, etc. Edd, that the agreements were merely executory, and no 
right to action had accrued thereon at the time of Robinson's death. At that 
time something remained to be done by both parties. One 6f them having bc- 
come incapable of acting, it follows ihat the agrewnont could nol be e.xncuÇed 
until administrators were appointed. The adrainistrators are not bound, no 
demand having been made on them within the time limited by the contract, or 
at any time. 

On Motion to Set Aside Verdict for Défendants, and Enter Verdict 
for Plaintiff. 

WilUrd Teller,îov -çlfàriXiS, 

G. G. Symes, for défendants. 

Hallett, d. J. This suit against the administrators of George 
B. Eobinson, deceased, is brought on two contracts executed by Rob- 
inson, in his life-time, to D. P. Verderal and L. L. Verderal, and by 
them assigned to plaintiffs. 

The first of thèse contracts is as follows : 

"Nsw YonK, Marcb 5, 1880. 

"For value received, D. F. Verderal may call on me for 500 shares of the 
capital stock of the Robinson Consolidated Mining Company, at five dollH.r.s 
per share, any lime until January 1, 1881. The bearer is entitled to ail divi- 
dends declared during this time. 

"Expires December 31, 1880. G. B. Robinson." 

'*From the Colorado Law Reporter. 



633 FEDEBAIi BEFOBTEB. 

And the second is for the same number of shares, and in the same 
words, except the name of the promisee. At the time the cantraets 
were executed, words were impressed thereon, signifying that they 
were redeemable at the American Exchange National Bank, New 
York city, and it is conceded that they were payable at that place. 
Eobinson died early in December, 1880, before the expiration of the 
time in whieh the stock could be deœanded, and soon thereafter, and 
during the same month of December, plaintiff called on the bank 
for the stock, offering to pay the price mentioned in the agreement. 
The officers of the bank refused to deliver the stock or accept the 
money, saying, in substance, that by the death of Eobinson their 
aathority to act was withdrawn. At that time letters of administra- 
tion on the estate of Eobinson had not been issued. Défendants were 
appointed to be administrators in January, 1881, and about the 
twentieth of that month tendered the stock to plaintifî, and plain- 
tiff refused to accept it. The stock had then declined below the 
price mentioned in the agreement. 

No question is presented as to the character or validity of the con- 
tracts. But the point in dispute is as to the sufficiency of the de- 
mand for the stock at the bank, after the déath of Eobinson, and be- 
fore administrators of his estate were appointed. 

It will be observed that the agreements were executory, and no ac- 
tion had accrued thereon at the time of Eobinson's death. The de- 
mand necessary by the terms of the agreements to secure the stock, 
or damages for the failure to deliver it, had not then been made, and 
it was uncertain whether such demand would be made. Thèse agree- 
ments, usually called options, giving the promisee a right to call for 
stock, leave the whole matter in his élection, so that it is impossible 
to say that they will ever be executed. Clearly enough, thefe was no 
right of action in plaintiff, on thèse agreements, against Eobinson 
in his life-time, and if not against him, in what manner shall it be 
said that the action may arise against his personal représentatives ? 
As something was yet to be dons by both parties to the agreements, 
and one of the parties had become incapable of action, it would seem 
to follow that the agreements could not be executed, nor could there 
be a default in executing them without some one to represent the de- 
ceased party. A demand was to be made for the stock. Of whom ? 
Not of Eobinson, he being dead; but of some one having authority to 
represent his estate. The mon^y was to be paid for the stock, not to 
Eobinson, but to his personal représentatives. Thèse things could 
not be done until administrators of the estate should be appointed, 
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for the reason that, in so far as they were to be done by Eobinson, 
there was no one to act. It is not the case of a contract fully exe- 
cuted by the survivor, leaving only a duty to be performed bythede- 
ceased; as where one sells property and reçoives the considération, 
and dies; or borrows money, aûd dies before repaying it. In this 
instance, something was to be done by plaintiffs and by Eobinson 
which had not been done at the death of the latter. In other words, 
the contracta were executory at Robinson's death, and to proceed in 
the exécution of them, or to déclare a breach of them, in the absence 
of the représentatives of the estate, is, in the nature of things, impos- 
sible. Not having called the stock in the life-time of Eobinson, plain- 
tiff was bound to demand it of the administrators, and as the de- 
mand was not made, there is no right of action. The point that the 
death of Eobinson did not dissolve the contracts, or absolve his estate 
from liability, which was much pressed in argument, may be con- 
ceded. But that is not the matter in issue. In respect to the un- 
settled affairs of deceased persons, the law can do no more than to 
appoint a living représentative for the deceased, and bind him to ful- 
fiU the latter's obligations to the extent of the assets in bis hands. 
In doing so, loss must often ensue, for which there is no remedy. 

The eircumstance that a place for delivering the stock and receiv- 
ing the money was speciiîed, is of no weight. Whether the contracts 
are to be xmderstood as requiring Eobinson to be présent at the bank 
to fulfill them, or to appoint the bank, or some other person, to act 
for him, the resuit is the same. In any case, he was incapable of 
acting in person, or by agent, at the time the stock was demanded, 
and no demand on him at the bank or elsewhere would be effectuai. 
As the administrators were not then in authority, a demand on them 
could not be made. And so it turns eut that plaintiffs' proceeding 
in that behalf was entirely nugatory. 

The motion will be denied. 
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Newman and others ». Newton and others.* 

{Gireuit Court, D. Colorado. October Term, 1882.) 

1. Appirmative Mattbr m Anbwee— Rbplioation. 

In ejectment for a mining claim, wLere défendant sets \xp title in himself, 
the plaintifl must reply. 

2. Court cannot Vacatb Judgmbnt after Term. 

After the term has closed, the court has no power, wuliout the consent of 
parties, to vacate a judgment. ^ stipulation consenting to vacate within a 
certain time is whally inoperative after the time specifled has elapsed. 

3. Final JnDSMBNT. 

A judgment for défendants, for want of replication to answer, ia a final 
judgment. 

Motion to Vacate Juagment. 

Charles J. Thompson, for plaintiffs. 

L. S. Dixon, for défendants. 

Hallett, D. J. Ejectment in the district court of Lake county to 
recover the Jessie Clark Iode ; thence removed into this court. An- 
swer filed in this, court May 12, 1880, denying plaintiffs' title to the 
Jessie Clark Iode, and setting up title in the defeindants to the same 
ground as the Virginius Iode. Under section 250 of the Code of 
of Civil Procédure, the claim of a défendant in ejectment to the 
premises in controvefsy, under a location differing from that from 
which plaintiff dérives title, is regarded as new matter, requiring a 
replication. After providing that a défendant may deny the alléga- 
tions of the complaint, or disclaim any interest in the premises, the 
section déclares that "the answer may also state generally, as in the 
complaint, the character of the estate in the premises, or any part 
thereof, which the défendant claims, or any right of possession or 
occupancy he claims." 

This serves to bring into the case new facts, requiring a déniai 
from the plaintiff, and, if not denied, they are, by section 72 of the 
Code, to be taken as true. In that view, and according to the prac- 
tice of the court, on the sixth day of July, 1880, nearly two montliH 
after the answer was filed, défendants took judgment against plain- 
tiffs for want of a replication. This was at the May term, 1880, of 
the court, which was adjourned July lOth of that year. After the 
court adjourned for the term, and on the nineteenth day of July, 
1880, the counsel who had obtained the judgment entered into a 
stipulation with counsel, representing the plaintiffs, to the effect that 

*From the Colorado Law Reporter. 
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the judgment should be set aside on some rule-day, or on the first 
day of the next term of the court, with leave to plaintifs to reply to 
ihe answer; and the stipulation was filed in the cause. 

It is said that at the time judgment was entered one of the coun- 
sel for défendants, Mr. Bâtes, had agreed with plaintiffs' counsel, 
Mr. Thompson, to give further time for filing a replication to plain- 
tiffs' answer; and Mr, Green, who was also counsel for défendants, 
in ignorance of that agreement, took judgment against plaintiffs. 
Thèse circumstances led to the stipulation before mentioned. The 
judgment was not, in fact, set aside at the time specified in the stip- 
ulation, or at any time; and défendants hâve now discharged Mr. 
Green from the case, and refuse to be bound by the stipulation. But 
that is not important, as the time within which it was to be executed 
has passed. 

Without consent of parties, it is believed that the court has no 
power to vacate a judgment after the term has passed in which it 
was entered. Bank of U. S. v. Moss, 6 How. 31; Assignées of Med- 
ford V. Dorsey, 2 Wash. 433; Becker v. Sauter, 89 111. 696. 

Défendants' agreement to open the judgment was probably sub- 
ject to be revoked at any time before it should be executed. But, at 
ail events, it was not executed within the time specified, and it is 
not now of any force or effect. 

If it is thought that the proceedings of this court may be subject 
to the provisions of section 75 of the Code, by which a person may 
obtain relief from a judgment entered against him "through mistake, 
inadvertence, surprise, or excusable neglect," it will be seen that the 
limitation of five months, within which the motion must be entered, 
has passed. The suggestion that the judgment in this case was not 
final, cannot be entertained. It is as final and conclusive of the 
rights of the parties as any which can be given in an action of this 
kind. The court is without power to give relief in this form at this 
time, and the motion will be denied. 
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TaBOB V. BiG PiTTSBUBG CoNSOLIDATED SlLVEB MlSING Co.* 
{Circuit Court, D. Colorado. January 3, 1883.) 

ATTACHMENT— DOES NOT LîB IN ACTIONS OP TliESPASS. 

Under the statute of Colorado an attachment is not allowed in actions of tres- 
pass to mines, even though the pîaintifl elect to waive the trespass aad sue 
as for money had and receivcd by défendant to his use. The implied promise 
in such case is a pure Action of the law, Invented to support the old action of 
assumpsit. Taking ore from a mine without the consent of the owner is a tres- 
pass in which none of the éléments of a contract can be found 

On Motion to Quash Attaehment. 

L. C. Rockwell, for plaintiff. 

S. P. Rose, for défendant . 

Hallett, D. J. The substance of the complaint is that the défend- 
ant bas entered the Matchless mine in Lake county, which is owned 
by plaintiff, and bas taken therefrom ore of the value of $109,388, 
and bas sold and converted the same to its own use. The fourth par- 
agraph of the complaint is as foUows : 

"That plaintiff now elects to waive the trespass so as aforesaid committed 
by défendant in mining and getting said ore, dirt, and mineral-bearing rock 
from said Matchless Iode, mine, and premises, and sues défendant, in an action 
for money had and received for plaintiff's use, for the money reeeiveJ by de- 
fendant for said ore, dirt, and mineral-bearing rock so as aforesaid dug, mined, 
and got out of said Matchless. Iode of défendant, and by it sold and converted 
into money and money's worth." 

Suit was brought in the district court of Lake county on the first 
day of August, 1881, and on the fifth day of the same month the at- 
tachment was sued out against which the présent motion is directed, 
The motion was, however, filed in the district court of Lake county, 
August 13, 1881, and within the timelimited for answer, as provided 
in section 113 of the Code of the state. The motion was not decided 
in the state court, and the cause having been removed into this court 
very recently, it remaina for considération hère. The statute of Col- 
orado gives the writ of attachment in actions on contracts express 
or implied, (Code, § 91,) and the question is whether this ac- 
tion is of that character. Taking the ore from the Matchless mine 
without the consent of the owner was certainly a trespass in wliich 
no élément of a contract can be found. But it is said that the plain- 
tiff may waive the trespass and sue for the proceeds of the ore as 
money due on contract. And that proposition is everywhere ad- 

*From the Colorado Law Reporter. 
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mifcted. Indeed, some courts go further, and say that an action for 
the value of the property tortiously taken, as for money had and re- 
ceived, may be maintained when the property has not been con- 
verted into money. Norden t. Jones, 33 Wis. 600. Compare Mosen 
V. Arnold, 4.-3 lowa, 187. 

The promise to pay the value of the property or Ihe money received 
for it in such cases, which gives to the transaction the quality of a 
contract, is, however, a pure fiction supplied by law to support the 
action. As it was invented to support the action of assumpsit in the 
old procédure, and the forms of action bave been abolished, a learned 
author suggests very forcibly that it should not be recognized in 
modem practice. Bliss, Code PI. §§ 128, 152, et seq. 

And there are reasons for believing that the statute governing at- 
tachments refers only to contracts existing within the intention of 
the parties making them. The conduot of parties is often such as to 
give form to an agreement or understanding which they do not express 
in words, but fully intend to carry out ; as where one takes an ar- 
ticle of merchandise from a store in which he usually deals, with the 
assent of the owner, but without words, the intention to buy the ar- 
ticle at the current price is fully understood, although not expressed. 
The statute may be taken to refer to such implied contracts, more 
than to others, which were invented to support a form of action in 
the common-law procédure. 

Plaintiff's counsel presented many cases to show that an action ex 
contractu may be brought for property tortiously taken; but none of 
them affirm the right to an attachment for the same cause, except in 
states where the acts in terms extend to torts. Graves v. Strozier, 37 
Ga. 32; Davidson v. Owens, 5 Minn. 50. 

If the acts of the several states allowing the writ of attachment in 
actions on contract hâve been held to embrace cases which really 
Sound in tort, like the one at bar, there should be something iu the 
reports on the subject. But no case has been cited to support that 
view; and the court has found but one case of an attachment main- 
tained upon a contract which may be said to be a clear implication 
of law, and that one may be assigned to the class of tacit agreements 
already mentioned, which, if not expressed in words, are evincible 
from the acts of the parties, and stand fully with their intention. In 
that case money was advanced on an agreement to construct certain 
machinery, which agreement was not performed, and it was thought 
that the money so advanced might be recovered by attachment, un- 
der a statute which allowed the writ in an action "upon a contract 
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expressed or implied for the direct payment of money." Peat Fuel 
Co. V. Tuck, 53 Cal. 304. 

In the same state it was held that attaehment would not lie for 
money lost at play by plaintifl's clerk. Babcock v. Briggs, 62 Cal. 
"502. 

If, however, the meaning of the attaehment aot on this point is 
doubtful, it is believed that the course of législation on the subject 
will afford the means of resolving the doubt. In 1872 the législature 
of the territory, in an act "defining further causes for attaehment," 
gave the writ in actions "to recover damages for trespass on any Iode 
or mining property." Ninth Sess. Territorial Assembly, 116. In 
1876 amendments were made in the attaehment act, in the course of 
which the législature declared that nothing therein should affect the 
prior act of 1872. Eleventh Sess. Territorial Assembly, 27. In 
1877, after admission of the state, the same act was inserted in the 
Code as section 119, and a part of the statute now in forée relating 
to attachments. Thus it appears that, under the former act of the 
territory governing attachments, (Eev. St. 1868, p. 52,) it was thought 
neeessary to pass a spécial act giving the writ in actions to reeover 
the value of ore taken from a mine ; and after five years' expérience 
of the act so passed, it was retained in the laws of the state in con- 
nection with the présent act. In 1879 the législature of the state 
repealed it unconditionally, (Second Sess. 230,) thus withdrawing the 
process of attaehment from cases of this kind after it had been in use 
upwards of seven years. By this course of proceeding, the intention 
of the législative assembly respectiilg the process of attaehment in 
actions for trespass to mines was suffieiently expressed, and there is 
now no room for doubt in the matter. 

It is true that the aot embraced ail injuries to mines, and was, 
therefore, more comprehensive than the présent action. But this 
case is certainly within the terms. It is, in substance, an action of 
trespass, and will remain such, although ealled by another name. 
In practice the aot of 1872 was resorted to, mainly, if not entirely, in 
actions to recover the value of ore taken from mines. Sometimes it 
beeame an instrument of oppression in the hands of adverse elaim- 
ants, and an inconvénient method of trying title to mines. The 
législature may hâve recognized the fact in repealing it; but, however 
that may be, it is enough to know that the act bas been repealed. 
We are not required to examine other clauses of the act now in force 
to fînd out whether that which was repealed is lurking elsewhere ; but 
we must assume that the législature intended to discontinue the pro- 
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cess of attachment in ail actions originating in trespass to mines. 
This action is of that character, and therefore the motion to quash 
will be sustained. 

In another case, entitled the Iron Silver Min. Co. v. Joseph Doylei 
the same quesftion is presented, and the samé oxder will be made. 



Chung Yunb V, KeijjY. 
{Circuit Court, D. Oregon. December 29, 1882.) 

1. CuBTOMs DuTiEs— Action TO Becovek Back. 

The plaintifl brought aa action to recover the amount of duties paid by him 
on merchandise entered as sago flour, but dassed and taxed by the collector a« 
starch, againstthe prot-^st of the plaintifE that the article was sago flour and 
free of duty. Hdd, that the plaintiil must recover, if at ail, upon the ground 
gtated in his protest, and therefore he could not recover, although it appeared 
on the trial that the article was in fact, not flour,' and not dutiablo. 

2. Floub— Starch. 

A flour which is made from a farinaceous plant for food, though largely 
composédôf starch Rranules, is not, therefore, the "made" or manufactured 
starch of commerce, upon which'the statu te (section 2504, Rev. St. p. 481) im- 
poses a duty when brought from a foreign country ; and it matters not that it 
may be in some measure used as starch. 

3. ExPEEss Désignation of an Akticlb. 

The farina of the root of the plant of the genus manihof, whether known as 
root flour, oassava, or tapioca, having been expressly exempted from duty by 
congress, {8ection2505, Rev. St. pp. 488, 489,) is not included in the statuts, «u^a, 
imposing a duty on starches, although it may be Jargely composed of starch 
granules and fit for use as starch. 

Action to Eecover Duties. 

Addison C. Gibbs and W. Scott Behee, for plaintiff . 

Ru/us Mallory and James F. Watson, for défendant. 

Dbadt, D. J. This action is brought to recover from the défendant 
the sum of 1423.96, alleged to hâve been unlawfnlly collected by him 
from the plaintiff as duties on certain merchandise entered at thig 
port by the latter. It is alleged in the complaint that on September 
20, 1879, the plaintiff entered at the custom-house in Portland 148 
boxes of merchandise, weighing 11,684 pounda, of the value of 
$367.20, as sago flour, an article exempt from duty under the laws 
of the United States, upon which the défendant, as collector of said 
port, imposed and collected a duty of $423.96, which the plaintiff 
was thereby compelled to pay, and that the plaintiff duly appealed 
from the décision of the défendant to the secretary of the treasury. 
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who affirtned the satne, whereupon the plaintiff brings this action, 
etc. The défendant, by his answer, admits the allégations of the 
complaint, but dénies "that said merchandise was or is sago flour, " 
or exempt from duty; and, as a further défense, allèges that said 
mei'chandise was not "in fact sago flour, " but "was starch not made 
from corn or potatoes, but some material to the défendant unknown, 
and as snch starch was and is subject" to the duty coUected thereon 
by the défendant. The case was tried with a jury, and there was a 
verdict and judgment for the défendant. The plaintif? moved for a 
new trial on the ground that the verdict was contrary to the law and 
the évidence, 

A number of similar cases were pending against the défendant, 
and one — Tond Duck Chung v. KeUy — had been tried by the court, 
with a finding for the plaintiff on April 23, 1879, and afterwards 
retried with a jury, with a verdict for the plaintiff on January 13, 
1880. The court not deeming the évidence produced on the trial by 
either party, as to the identity of the article in question, as satisfac- 
tory as it should be, for want of some known or admitted sample of 
sago flour with which to make a microscopio comparison of the 
granules of the former, postponed the considération of the motion 
for a new trial until the trial of one of the other pending cases, before 
which it was expected that the parties would procure some samples 
of sago from Singapore, the place where the plaintiff claims that his 
flour came from, as a standard of comparison. Since then the case 
of Chung Yune v. KeUy, has been tried with a jury, and a verdict 
found for the défendant on Deeember 8, 1882. 

On the trial of this latter case it satisfactorily appeared, from the 
testimony of a witness sent to Singapore by the treasury department 
during the past summer, that sago flour is made in Singapore from 
the pith of the sago palm, (sagus Rumphii,) grown there on planta- 
tions for that purpose ; and that a root flour is made there from the 
root of a species of the genus manihot, aiso grown there on planta- 
tions for that purpose. The flour made from this root is called by 
the Chinese, who are prinoipally employed in the plantations and 
factories, Ungfune, root, or wood flour. It is also known in the books 
and in commerce as cassava meal, from which is made the tapioca of 
commerce, sometimes called Bra/.ilian arrow-root, from the fact that 
it is probably indigenous to Brazil, from whence it has been intro- 
duced into other parts of tropical America, Florida, Africa, and the 
East Indies. Amer. Cyclo. "Cassava;" Nat. Dis. Stille & Maisch, 
"Tapioca." Its early use and origin is suggested by a provision con- 
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tained in an agreement made early in the sixteenth century between 
Andres Nino and the king of Spain, by which that royal adventurer 
agreed to aid the latter in an expédition to the South sea — the Pa- 
cific océan weat of Panama — for "gold, silver, pearls, and preoious 
stones, " by fumishing for its use, at Jamaica, among other things, 
"2,000 loads of cassava root and 500 hogs." 1 Ban. His. P. S. 480, 
No. 2. But whether the cassava was intended as food for the "people" 
of the expédition or the "hogs" does net distinctly appear — probably 
for both. Samples of the flour or meal of the palm and the cassava, 
thus obtained from the plantations on the island of Singapore, were 
produced in court on the trial, and the article in question was sub- 
jected to a microscopic examination and oomparison with thèse, and 
the évidence of the 'experts was unqualifiedly to the effect that, judg- 
ing from the size and shape of the starch granules, the article im- 
ported by the plaintiff is not sago flour, and is cassava or root flour. 
And upon a personal examination of the granules of the three ar- 
ticles with the aid of the microscope, the différence in size and shape 
and the location of the hilum between those of the Singapore sago 
and the article in question was very marked, while the resemblance 
in those particulars between the granules of the latter and the cas- 
sava was equally manifest. 

In the présent case, as well as that of Chung Yune v. Kelly, the 
issue to be tried arose upon the allégation of the plaintiff that the 
article imported was sago flour, and the déniai of the same by the 
défendant. 

The goods were entered by the plaintiff as sago flour, and he pro- 
tested against the payment of duties upon that ground alone. His 
right to maintain this action at ail dépends upon the statute, (section 
3011, Eev. St.,) and he cannot recover under it unless he protested 
in writing against the payment of the duties, stating therein, "dis- 
tinctly and specifically," the grounds of such protest. Nichols v. U. 
S. 7 Wall. 126: Mason v. Kane, Taney, 176; Thomson v. Maxwell, 
2 Blatehf. 385; Warrcn v. Peaslee, 2 Curt. 235. 

The burden of proof is upon the plaintiff, and before he can re- 
cover he must prove the truth of his allégation and protest that this 
article is sago flour. And therefore it is that it is of no avail to the 
plaintiff in this action that it now appears that this article is not du- 
tiable, and ought not to hâve been charged with duty, because root 
flour, tapioca, and cassava are ail on the free list as well as sago. 
Eev. St. 488, 489. 

v.l4,no.lO — 41 
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An issue was also made in the pleadings as to whether this article 
is "starch" made from some material other than potatoes, corn, or 
rice, and, as sueh, liable to pay a duty of three cents per pound and 
20 per centum ad valorem, under schedule M, page 481, of the Eevised 
Statutes. This issue was tendered by the défendant, and in the trial 
of it the burden of proof is upon him. It is probably an immaterial 
issue, as itis not apparent how any finding upon it could control or 
aflfect the final judgment in the case. But évidence and argument 
was given and made to the jury upon it at the trial without objection ; 
and in the case of Chung Yune v. Kelly, it being manifest that 
there must be a verdict for ih'e' défendant upon the ground that 
the merchandise was not: sago flour, the court, to enable the parties 
to hâve the benefit of the trial on this point, if the same should in any 
way become material heréafter, instructed Ihè jury,, if theyfound a 
verdict for the défendant, to find the answer to the fbllowing question, 
then submitted to them in writing, (Or Code Civil Proc, § 212), — "Is 
the article in question, and imported and entered by, the défendant, a 
starch known to commerce as such, and made and intended to be 
used primarily by laundrymen in thn stiffening and polishing of 
clothes" — to which the jury ànswered "No." 

This answer is undoubtedly according to the law and the fact. 
This "ling fune " or "root flour," like the flour of wheat, corn, rye, 
rice, and other starch-bearing plants, is largely composed of starch 
granules, and may be used as starch. But it is not "made" or manur 
factured starch, or known to commerce as such. 

It appears to be imported to this coast from Hong Kong, by the 
Chinese, as an article of food, though some small proportion of the 
quantity imported is used as starch in the laundries, to give a degree 
of luster and stiffness to the clothes which is said not to be attain- 
able by the use of the ordinary starches. 

The préparation of starch granules "mdlde" or manufactured from 
the flour of farinaceous plants, for the purpose of being used in the 
arts as starch, sizing, or stiffening, and not food, isthe starch of com- 
merce, and the article upon which the clause in the statute imposing 
a duty on starch applies. It would be just as far-fetched and unrea- 
sonable to construe the statute as authorizing a duty on wheat flour 
because of its starchy nature, as on root or sago flour. Both are for 
the greater part composed of starch granules, and may be used for 
starch. 

But it matters not what are the eomponent parts of the root flour, 
or for what purpose it is used. Congress, by the act of June 6, 1872, 
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( 17 st. 234,) hae placéd it, since August 1, 1872, on the free list, and 
exempted it from duty by iiame. And this is sufficient to exolude it 
from the opération of the gênerai clause imposîng a duty on starches. 
When an article is designated in an act of congress by a spécifie 
narae, gênerai terms in the sanïe or a subséquent act, aithough broad 
enough to comprehend it, are not considered applicable to it. A dés- 
ignation of an article eo nomine must prevail over a gênerai descrip- 
tion. Homer y. The Colleetor, 1 Wall. 486 ; Beiche v. Smythe, 13 Wali. 
162; Movim v. Arthur, 95 U. S* 144; Arthur v. Lahey, 96 U. S. 
112; Arthur \. Rheivis, là. US. 

The évidence introduced on the trial of this case -was conflicting 
and unsatisfactory, because of the want of a known standard with 
which to compare the article. The weight of it may bave been with 
the plaintiff, but that is not enough to justify a verdict for him. 
Leaving out of considération the évidence of the défendant, the évi- 
dence of the plaintiff as to the identity of the article wàs open to 
question and doubt; and while the court might not feel authorized to 
set aside a verdict obtained upon it, for a stronger reason it would 
feel less so in case the verdict was against it. 

But in the light of the évidence and verdict in the case of Chung 
Yune v. Kelly, it would be useless to grant a new trial in this case, 
as it would be followed, so far as can be seen, by another verdict 
for the défendant. 

The motion is denied. 



PORTY SaCKS of WoOL. 

(Circuit Court, D. Massachusetts. December 20, 1882.) 

CosTOMS — Revenub Law8— Intbnt to Dkfratjd. 

Where wool was sought to be subjeoted to forfeiture for intent to defraud 
the customs revenue laws, an amended information that the wool was obtained 
otherwise than by purchase, namely, by importation, is insufficient, as impor 
tation is not a mode of acquiring property. 

PUECHASB OF QOODS— TiTLE, WHBN PASSES. 

Where goods are purchased at a certain place and are sent by bill of lading 
indorsed to a third person as security for a draft, the property does not paas 
until the draft has been accepted or paid, or there has been a waiver of accept 
ance or payment. 
Samb. 

If a buyer in a douhtful case should state his purchase as having been made 
at either of two places, he is not to forfeit his property unless there is direct 
évidence that he made a vvillf ul misstatement with an actual intent to defraud. 
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This information charged that J. H. Mooney, tlie owner and 
claimant of the wool proceeded against, had imported it from Mon- 
tréal into the United States by means of a false and fraudulent in- 
voice, whieh deelared the market value of the goods at Montréal to be 
32 cents a pound, when it was much more. 

The invoice, when produoed, was found to contain no statement of 
market value; but it set eut a purchase of the goods at Montréal, 
for 32 cents a pound, which required no averment of market value. 
Thereupon, by consent, an amendment was filed, of which the sub- 
stantial allégations were : 

" That it was therein falsely set forth and stated that the said 40 sacks of 
wool were purchased by said Mooney at said Montréal in the said montli of 
February for 32 cents, including ail charges, whereas, in truth and in fact, 
they were not purchased in Montréal, nor in said month of February, nor at 
the priée and cost of 32 cents a pound, including ail charges, but the said 
statement was whoUy false, as the said Mooney at the time of making said 
entry well knew. 

" And the plaintiffs say that the said wool was procured by the said Mooney at 
said Montréal, on said flf th day of February, otherwise than by purchase ; that is 
to say, the said Mooney had imported the same from Liverpool, England, into 
said Canada, and had, prior to the importation thereof into the United States, 
at St. Albans, as aforesaid, repacked the said wool ïn new and différent pack- 
ages from those in which it had been imported from said Liverpool as afore- 
said, * * * which invoice was false, in that it did not set forth the 
manner in which said wool had been procured and repacked as aforesaid, and 
that it did not set forth the actual market value of said wool at Montréal." 

It appeared in évidence that Mooney obtained a letter of crédit 
from the Marchants' Bank of Canada, doing business at Montréal, 
which he sent to Eonald, Sons & Co., of Liverpool, wool merchants, 
who shipped this wool with other lots to Montréal, by way of Halifax, 
and took a bill of lading "to order," which they indorsed. They drew 
a draft on Mooney for the price of ail the wool, payable to the order 
of the Merchants' Bank of Canada, and sent the bill of lading, invoice, 
and dfaft to the bank. The draft was presented to Mooney, who 
accepted and in due course paid it. The bill of lading was delivered 
to him, and he paid the freight and removed the wool into his ware- 
house. The wool did not cost Mooney above 32 cents a pound. 

The United States asked the judge to rule that the purchase was 
made by Mooney in Liverpool and not in Montréal, which he refused 
to do ; he likewise rejeoted évidence of the market' price of wool at 
Montréal, whieh was offered by both sides; and upon the whole case 
he ordered a verdict for the claimant. The United States excepted 
to ail thèse rulings and brought this writ of error. 
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G. P. Sanger, Dist. Atty., for plaintiff in error. 

C. L. Woodhury and J. P. Tucker, for défendants in error. 

LowELL, C. J. If this wool was worth more than 32 cents a pound 
at Montréal, the coUector at St. Albans, upon report of the apprais- 
ers to that effect, -would bave been bound to coUect a larger duty than 
if its value was 32 cents or less; but the importer was under no ob- 
ligation to state in his invoice what he may hâve supposed the mar- 
ket value to be, unless he obtained the goods "otherwise than by 
purchase." 

The theory of the amended information -is that this wool was ob- 
tained otherwise than by purchase, namèly, by importation from 
Liverpool; but, as importation is not a mode of acquiring property, 
this ground was abandoned in argument, and the point now taken is 
that the purchase was made at Liverpool, and not at Montréal; or 
that, at least, this question should bave been submitted to the jury. 
It is admitted that every fact is truly stated in the invoice unless it 
be the place of purchase. The goods were bought, and they cost at 
Montréal less than 32 cents; but the government insists that they 
were bought at Liverpool. If this be so, the information, as I hâve 
already said, does uot charge this as the false statement, and the 
government cannot prevail. 

Even if the information was sufEcient, still the fact is that thésè 
goods were bought at Montréal. The cases cited by both parties show 
that wliere goods are sent, as thèse were sent, by a bill of lading 
indorsed to a third person as security for a draft, the property does 
not pàss, at law, until the draft bas been accepted or paid, or therô 
has been a waiver of acceptance or payment. Until one of thèse 
things is done, the goods cannot be attached as the property of the 
buyer; and if he should obtain possession of them, he cannot give a 
good title even to a bonafide purchaser. Dows v. Nat, Exch, Bank, 91 
U. S. 618; Jenkins v. Brown, 14 Q..B. 496; Newcomb y. Boston â L. 
R. Ce. 115 Mass. 230, and two cases immediately preceding and two 
following that case in the report ; Shepherd v. Harrison, L. E. 4 Q. 
B. 197, 493; L. E. 5 H. L. 116; Benj. Sales, (2dAm. Ed.) § 399, and 
cases. 

No doubt the buyer has an équitable title. If the bankers, for ex- 
ample, had sold the goods and indorsed the bill of lading to a 
Etranger, Mooney might bave recovered of them whatever the goods 
were worth above the original cost. But the légal title came to him 
in Montréal. Still further, the revenue laws, though liberally con- 
strued for the government, must be construed reasonably, and as an 
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importer may be supposed to understand them. If the buyer, in a 
doubtful case, should state the purchase either way, as having been 
made in Ltiverpool or in Monti"eal, he is not to lose his property, 
unless there ia ,some scintilla of évidence that he made a willful mis- 
statement with intent to defraud. 

In this case there was no évidence tending in the sligbtest degree 
to prove fraud in any direct way. The United States endeavor to 
prove an actual intention to defraud them, without which no for- 
feiture can be imposed, (St. 1874, c. 391, § 16; 18 St. 189,) argu- 
mentatively, as thus : Liverpooi was the true place of purchase ; 
when, therefpre, the claimant gave Montréal as the place, he must 
hâve had a motive ; that motive must hâve been to deceivé the ap- 
praisers by stating a particular purchase which they would take as 
évidence of market value. If this roundabout way of proving actual 
fraud, without any other single fact or circumstance corroborating 
that view of the transaction, were sufficient to establish a, prima fade 
case, it would, of course, be compétent to prove that the market price 
did not exceed 32 cents at Montréal. But the judge ruled out évi- 
dence of this, and ordered a verdict, very properly, because the fact 
as stated was true, and even if not, there was no reason to suppose 
that anything but a most natural mistake had been oommitted. 
Judgment affirmed. 



Nxw Obleans Nat. Baneing âsb'n and otbers v. La Breton, Assignée, 

and others.* 

[CHreuit Court, B. D. Louitiana. December, 1882.) 

1. AssiaNÈB — RBVocATOKr Action. 

No action, pure and simple, for the annulment of a fraudaient convenance — 
no revocatory action— can be brought or be maintained by a créditer or cred- 
itors of a banlxrupt, but such action must in ail cases be brought and be main- 
tained by the assignée. 

aienny v. Langdon, 98 U. 8. 20. 

2. SaMK— FOBBCLOSUBE OF MOHTGAOK. 

But a bill to foreclose a mortgage, notwithstanding a fraudulent transfer of 
the mortgaged property, and notwithstanding the bankruptcy of the mortgage 
debtor, may be brought and maintained by the mortgage creditor. 

In Bankruptcy. On demurrers to bill and cross-bill. 

•Reported by Josepli P. Hornor, Eaq., ot tte New Orléans bar. 
B«e 7 Sap. Ct. Bep. 772. 
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John D. liouse and Wm. Grant, for complainant. 

Andrew J. Murphy, îoi Charlea V.MeCan. ■ '■ 

E. W. Huntington, for Mechanics & Traders' Bank. 

James McConnell, Robert Mott, and Henry B. Kelly, for défendants. 

Paedbe, C. J. The case made by the bill and reiterated in the 
croBS-bill shows that the eomplainants are the holders of certain 
mortgage paper given by one Williams and bearing on a certain sugar 
plantation in the parish of Terrebonne, in this state; that S- H. Ken- 
nedy & Co. were also holders of mortgage rights on the same planta- 
tion; that Kennedy & Go. combined with Williams to make a frauda- 
ient transfer of the plantation, so as to defeat the other mortgage 
holders, in pursuance wbereof a pretended judicial sale was made, 
S. H. Kennedy becoming tha purchaser and transférée, and entering 
into possession; that subséquent thereto Williams took thé benefit of 
the bankrupt act and received his discharge ; that the indebtedness 
of Williams to eomplainants was admitted: on the bankruptey sohed- 
ules; and that défendant E..D. Le Breton is the duly-appointed as- 
signée in bankruptey. 

The relief sought is to hâve the alleged fraudulent transfer an- 
nuUed as against eomplainants' demands, the plantation declared sub- 
ject to their mortgage rights, for an account, and a foreçlosure. The 
demurrers are on the ground that the cooiplainants hâve no right to 
bring and maintain the suit; but the suit, if brought at ail, must be 
brought by Williams' assignée in bankruptey. 

It seems to be c]ear, and it is conceded for this case, that ail suits 
brought for the beneât of the bankrupt's estate must be in the name 
of the assignée, who represents that estate, and that a gênerai cred- 
itor, an unsecured créditer, a creditor at large, in short any creditor 
who must look to the bankrupt's estate for his claim, or who dérives 
any of his rights of action by or through the bankruptey, cannot 
maintain an action to set aside a fraudulent conveyance of the bank- 
rupt. And, for the purposes of this case, we may go further, and 
concède that no action, pure and simple, for the annula.ent of a fraud- 
ulent conveyance — no revocatory action — can be brought or be main- 
tained by the creditor or creditors of a bankrupt; but sueh action 
must in ail cases be brought and be maintained by the assignée in 
bankruptey. See Olenny v. Langdon, 98 U. S. 20. 

But Buch rule does not seem toafïect the case under considération. 
The eomplainants dérive none of their alleged rights through the 
bankruptey. Williams' solvency orinsolvency -would not defeat their 
action. The suit is not for the benefit of the bankrupt's estate; it is 
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not intended or caleulated to bring a dollar to the hands of the as- 
signée. It is not clear that if successful it will indirectly benefit 
the bankrupt's estate, even by relieving it of gênerai liability. It is 
not clear that the assignée could maintain the suit, nor that if be 
could it -would in anywise be to his interest to bring it. See Diid 
ley V. Eastern, 104 U. S. 99. The eomplainants hâve an interest ad- 
verse to the assignée in so far as they claim mortgage rights; for, 
while it appears that the amount of their claims against the bank- 
rupt are fuUy admitted on the schedules, it does not appear that their 
mortgage rights are admitted. If not admitted, a suit to enforce 
them would be adverse to the assignee's interest. 

The view I take of this case is that it is a bill to foreclose a mort- 
gage; a bill to foreclose notwithstanding a fraudulent transfer of the 
mortgaged property ; a bill to foreclose notwithstanding thebankruptcy 
of the mortgaged debtor. 

It seems clear to me that the demurrers should be overruled, and 
the défendants required to answer. And such judgment wiil be en- 
tered. 



MOEGAN ElBVATBD Ey. Co. V. PuiiliMAN, 

(Circuit Court, N. D. Blinois. Deccmber 4, 1882.) 

Patentb for Inventions— Elbvatkd Railwats. ^ 

A patent for a plan and design for the construction of an elevated street rail- 
way, to be composed of a séries of arches, supported on eacli slde of the street 
upon iron shoes imbedded in masonry, and connected together by arched trusses 
and tension-rods, to impart sufficient strength and rigidity to prevent any ver- 
tical or latéral displacement of the railway, — the essential élément of the in- 
vention being the arcs or arches, supported and strengthened in the minner 
stated, — hdd, not infringed by any elevated railway, constructed without thèse 
essential features. 

Hamilton Spencer, Henry A. Oardner, and A. T. Ewing, for com- 
plainant. 

Judge Green, Robert Williams, and Wirt Dexter, for défendant. 

Dbummond, g. J. On the twentieth of April, 1869, letters patent 
were granted to Kichard P. Morgan, Jr., for an improved elevated 
railway. The bill allèges that the défendant, without the consent of 
the plaintiff, and since the letters patent were issued to Morgan, bas 
constructed, in the city of New York, an elevated railway upon the 
plan and design secured to Morgan by the said letters patent, and 
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in violation of the rights of the plaintiflf. The bill also allèges that 
• the plaintiff has become, by proper deeds of assignaient, the owner 
of ail the rights of Morgan under ,the patent. 

The défendant, in his answer, admits that he is a stockholder and 
director of the Metropolitan Elevated Eàilway Company of the city 
of New York ; but he dénies, among other things, that the Metropol- 
itan Eailway Company was built upon the plan or design alleged to 
hâve been seeured by the letters patent to Morgan. 

Waiving ail questions connected with the validity of the letters pat- 
ent granted to Morgan, I propose to consider only this question, viz., 
whether the Metropolitan Elevated Eailway in New York is aii in- 
fringement of that described by Morgan in his letters patent, becausë 
if that question is decided against the plaintiflf then we need not cpn- 
sider or décide other questions which hâve been made in the case; 
It becomes neeessary, therefore, in this view of the case, to ascertain 
the nature and character of the elevated railway described by Mor- 
gan in his letters patent, as well as the nature and character of the 
construction of the Metropolitan Eailway of New York. As pr^lim- 
inary to this, however, certain facts and principles should be stated 
which do not seem to admit of any serious controversy : (1) Morgan 
was not the first inventor of an elevated railway for the rapid transit 
of passengers in large cities. The proof shows that other persons 
preceded him in this field of discovery. (2) Morgan could not be the 
inventor and so entitled to a patent of an elevated railway in large 
cities as such, but only to the particular means or instrumentalities 
by which a railway was constructed. 

Morgan, in his spécifications, déclares that his invention consists 
"in the construction of a street railway, composed of a séries of arches, 
supported on each side of the street upon iron shoes imbedded in 
masonry. Thèse arches are connected together by trusses of an or- 
dinary or suitable construction, which will impart suflScient strength 
and rigidity to the whole superstructure to prevent any vertical or 
latéral displacement of the railway." He then proceeds to give a 
description in détail, accompanied by drawings, of the particular man- 
ner in which his elevated railway is constructed. Posts are imbedded 
in masonry on each side of the street. Thèse, rising from the place 
where they are imbedded, form an arch immediately over the center 
of the street. There is an interior arc or arch attached to the posts 
already named, extending across the street in an elliptical, sèmi-cir- 
cular, or other curve below the principal arch. Thèse two arcs are 
connected together by trusses and tension and stay-rods, in the man- 
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ner particularly desçribed in the spécifications and in the drawings, an 
indispensable part of whioh woiild seem to be a tension rod of great 
strength extending from the apex of the upper arch to the lower arch. 
In the opening between thèse two arches, left by the trusses and the 
tension rods, as described in the spécifications, is a sufficient space 
for the cars to run without obstruction. The material of which thèse 
posts, arehed trusses, and tension rods are constructed is assumed to 
be iron, wrought iron, or angle-iron. A séries of arches being thus 
constructed at suitable distances from each other, and connected 
together by longitudinal stringers pf sufficient solidity and strength, 
with proper trusses, constitute the eleyated railway described by Mor- 
gan in his letters patent. He makes ûve claims, as foUows: 

"(1) The elevated raihvay constructed and arranged in the manner and for 
the purpose herein described. (2) The arches, a and 6, se constructed as to act 
as a support to each other in sustaining the superstructure and trains in a street 
railway in the manner and, for the purpose herein described. (3) The coin- 
bination of the arcs or arches, a and h, with the truss f rjimes, c and d, in the 
manner and for the purpose herein described. (4) The connection of the arcs 
or arches, a and 6, of an elevated street railway by means of truss frames, in 
the manner and for the purpose herein described. (5) The combination of 
the arcs or arches, a and 6, with the tension rods herein described, so as to 
resist the vertical and latéral pressure upon the whole superstructure, and by 
aconflict and conséquent resolution of forces, to direct the same in the line of 
the greatest strength of the material employed, thus enabling a light and eco- 
nomical structure to be used, and ihterfering in the smallest possible degree 
with the space, light, and ventilation of the street.s oceupied and the buildings 
thereon." 

There can be no doubt that in the spécifications and drawings, an 
essential élément of the invention described by Morgan, and which 
is comprehended in ail of the five claims made by him, is the arcs or 
arches supported and strengthened in the manner stated by him; and 
that any élevai^ railway, constructed without thèse essential feat- 
ures contained in the elevated railway of Morgan, does not infringe 
the patent. :.We hâve the testimonyof several witnesses who de- 
scribe the manner in which the Metropolitan Elevated Eailway is 
constructed, anû we hâve also in évidence several photographs which 
give a distinct yiew from différent points of the railway itself , so that 
we are enabled to forip a very clear idea of the manner in which it 
bas been constructed. There are posts or shafta fastenedin the 
ground, neajr, the curbstone, rising %o a proper élévation, across which 
are placed wrought-iron beams,- which extend from one side of the 
f-treet to the other, strengthened by a short circular flange at the end 



MORGAN BLtVATED EY. CO. V. PULLMAN. 651 

of each beam, and attached to the post. Thèse beams are formed by 
the union of wrought-iron plates stayed by angle-irons and by means 
of rivets, and bave the appearance of being solid. They are three 
or four feet deep vertically. A séries of thèse are constructed and 
are connected together by stringers of proper strength, and with 
trusses, and upon thèse the rails are laid upon which the cars run; 
there being, in fact, nothing above the rails. There really seems to 
be no similarity in the construction of thèse shafts and beams, as 
thus deseribed, to the arches of the plaintiff 's patent ; unless, possi- 
bly, in the fact that there springs from the top of each post, or shaft, a 
sort of flange in a circular form, not essentially différent from an or- 
dinary bracket, which is attached at a short distance from the shaft 
to the beam. Indeed, thèse beams would be deseribed as girdera, and 
not at ail as arches ; and from a mère inspection of the construction 
of the two elevated railways, that of the Morgan and the Metropoli- 
tan Elerated Eailway of New York, the cohtrast is apparent. 

It is not necessary to consider what might be the effect of the con- 
struction of such an elevated railway as that deseribed by Morgan in 
the streets of New York, with the short curves at right angles there 
made; it is sufficiept to say that the différence betwêéri the two rail- 
ways, though both are of iron, is so clear and distinct that they can- 
not be said to be a pattern or an imitation one of the other. 

There does not seem to be anything particularly novel in the con- 
struction of either raiilway, in Connecting longitudinally the varions 
parts together. They are not, in either case, essentially différent 
from the manner in which bridge stringers had been stretchéd before, 
from pier to pier. In comparing two structurés of this kind, we hâve 
to be guided very much, eveii after examining the détails of both, by 
the manner in which they strike the eyô; and thus judging of them I 
am clear, independent of what bas already beeti said upon other 
grounds, that the structure called the Metropolitan Elevated Railway 
of New York is not an infringement of the elevated railway covered 
by tbe patent of Morgan, and so the bill will be dismissed. 
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Pat ». PaEBLB, Adm'x. 

(Oircuit Court, JV. B. Illinois. Decemher 4, 1882.) 

Patent pob Invention— Expanded Claims tn Reissub. 

Where the true and only allowable construction of complainant'a patent for 
an improvement in planing machines requiresthat the pressure rollers shali be 
used in combination with independeat swiugingarma, as described in the spéc- 
ifications, he cannot by a reissue be permitted to expand the claims so as to 
cover ail divided or broken pressure reliera; and where défendant does net use th( 
swinging arms, nor ccmplainant's combination of those arma, with his pressure 
rollers, thore is no infrlngement. 

Parkinson ce Parkinson, for complainant. 

Geo. P. Barton, for défendant. 

Blodgett, D. J. This is a bill for an injunction and account b. 
reason of the alleged infringement of a patent issued by the Unités 
States to James Goodrich and Henry J. Colburn, bearing date Feb 
ruary 7, 1871, and numbered 111,632, and reissued on the first o 
Qctober, 1878, to the said Goodrich and Colburn, assignera of W. H 
Doane, the reissue being No. 8,438, for "an improvement in planin^ 
machines, " The défense relied on is (1) that the reissued patent 
is void, for the reason that itis for a différent invention than that 
covered by the original patent; and (2) that the défendant does net 
infringe. 

The feature of the original patent brougbt in question by this suit 
is a device by which the lumber to be planed is held or pressed down 
to the traveling bed of the planing machine by means of two or more 
pressure rollers plaeed in a line aoross the bed of the machine so that 
their united length shall reaoh across the bed. ■ The original device, 
as, patented by Goodrich and Colburn, contained several features 
wbioh the inventors seemed to think of much more merit than the 
spécial feature in question in this suit, and those éléments or features 
formed the eiubject of the first three clairqs of the patent. 

ïhere is no proof in the record that, a praotical.'working machine 
embodying ail the distinotive features of the original patent v?as ever 
made and operated for planing lumber, and the opinions of several 
witnesses of much expérience in the working of this class of machin- 
ery are given in proof to the effeot that a useful planing machine 
could not be made by foilowing the spécifications and drawings shown 
in the patent. It also appears from the proof that in the year of 
1877 the complainant company and another manufacturer of plan- 
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ing machines rnade and put upon the market machines containing, 
among other features, divided or broken pressure rollers. Thèse 
machines proved useful and acceptable to the trade, and in August, 
1878, undoubtedly for the purpose of securing to this complainant 
the exclusive right or monopoly in the market for this class of ma- 
chines, Mr. Doane, président of the complainant company, seeured 
from Goodrich and Colbum an assignment of their original patent, 
and obtained the reissue now before the court. 

The original patent contained four claims, the first three of whieh 
relate to features not involved in this suit, and the fourth claim was 
intended to cover bo much of the device as related to the divided or 
broken pressure rollers. The reissued patent contains eight claims, 
the first four béing substantially the four claims of the original pat- 
ent ; and the fif th, sixth, seventh, and eighth ail relate to the divided 
pressure rollers, and are intended to claihi and cover more fuUy and 
particularly this characteristic of the machine. The fourth claim of 
the original and reissued patent, in substance, is for "the oombina- 
tion of the springs, E4, E4, with the yokes, E3, E3, the frames, E2, 
E2, El, El, and the rollers, E, E, as herein described, and for the 
purposes set forth." The new claims in the reissue state moré 
miriutely the opération of the machine and the combination of thèse 
parts with the traveling bed and other parts of the machine. If 
thèse new claims are intended to be and are an expansion of the 
claims of the original patent so as to enable the présent owners of 
the patent to claim éléments which the original patentées did not 
see lit to claim, then they are undoiibtedly void under the rule estab- 
lished by the suprême court in Miller \. Brass Co. 104, U. S. 350, and 
Campbell v. James, 104 U. S. 356; while if thèse new claims are 
only restatements of the functions and mode of opération of the élé- 
ments of the fourth claim in combination with the other parts of the 
machine, then they are but another mode of formulating thô old 
fourth claim. The original fourth claim was for the rollers, frames, 
yokes, and springs, as shown aùd described in the spécification, act- 
ing, of course, through and with the other parts of the mechanism 
to make an operative machine ; and, in my estimation, a olaîm of a 
combination of those éléments of the old fourth claim with the other 
parts of the machine does not add anything to that old fourth claim, 
bôcause the opération of those éléments with the other parts of tbe 
machine, like the traveling bed or cutter-héads, was implied or under- 
stood in the original fourth claim. I shall, therefore, confine myself 
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to the question wkether tlie machine made by the défendant infringes 
the fourth claim pf the reissued patent. 

In the spécification of the reissue tbis feature of the patent is de- 
scribed as follows : 

" The pressure roUers, B, E, figurés 2, 3, and 4. are connected to iudepeudeiit 
swinging arms, El, El, E2, E2, so that tliey are free to folio w the surface of 
the article to be planed; the journals pf the rollers having boxes so arranged 
that this action can take place. E3, E3, figure i, are yokes, the ends of which 
rest upon the arms, El, El, E2, E2. Upon the middïe of thèse, yokes E4, E4, 
pressed, so that the arms El, El, E2, E2, are pressed constantly downward 
against the work." 

It will be seen from this description that the independent swinging 
arms which carry upon their forward ends the pressure rollers are 
a distinctive feature or élément of the complainant's device. The 
function and mode of opération of thèse swinging arms is such that 
either end of the roUer may rise without raising the opposite end, 
thus giving to thèse rollers an adjustable élément which enables them 
to adapt themsel-ves to the surface of thelumber on which theyare to 
operate, 

The defendant's machine contains a divided roller, or two rollers, 
the united length of which reaches aeross the bed of the machine ; but 
thèse rollers are fixed on rigid frames which bave only a vertical 
motion, and the rollers cannot be tilted or one end raised, while the 
other remains stationary or is not raised so much. There is nothing 
in defendant's machine which corresponds to thèse swinging arms in 
complainant's machine, or which can be deemed the équivalent of 
thèse arms. The characteristic which thèse arms impart to com- 
plainant's device is not found in defendant's machine. The defend- 
ant's rollers must rise vertically in a line parallel to the bed of the 
machine. 

If eomplainant, by the new claims in the reissue, intenda to cover 
ail divided rollers or machines where transverse pressure rollers are 
used in sections or parts, then the proof shows that more is claimed 
than can be allowed by the state of the art wlien thèse patentées en- 
tered the field, because the English patent to Gracie clearly shows 
several pressure rollers acting indepepdently aeross the bed of a 
planing machine; and the same feature is also shown in several other 
English patents which are in proof, although, not so nearly identi- 
cal in mode of opération and effeatas those shown in the Gracie pat- 
ent. 
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I am, therefore, of opinion that the true and only allcwable con- 
struction of oomplainant's patent .requirea that the pressure roUers 
shall be used in combination witli the independent swinging aiiiia 
■whieh are described in the spécifications, and that complainant can- 
not by the reissue, be permitted to expand the claims of the patent so 
asto cover ail divided or broken pressure roUers; and inasmuch as 
défendant does not use the swinging arms nor the oomplainant's 
combination of those arms with his presâure roUers, there is no in- 
fringement. The bUi is dismissed for want of eq^uity. 



WisNER and othera v. Dodds.* 

{Circuit Court, 8. D. Ohio, W. D. Jattuary 3, 1883.) 
Patents— Practicb OK Rbfbrekce — Production of Boom on Ckoss-Examota- 

TION. 

Upon a référence of a patent cause to a master to take an accoùnt ôf dam- 
ages, etc., one of the complalnaQta testifled as to the cost of manufacturing and 
selling the patented article in contnaversy, the mimber manufactured and sold 
by his flrm, etc. Hdd, that défendant, upon cross-examination, is entitled to the 
production of the books of witncss' flrm, but complainants may, if they so 
elect, withdraw the witness and his testimony as far asi glven. 

In Equity. 

Stem é Peck, for complainants. 

Parkinson é Parkinson, îoi àeienà&nta. 

Baxtee, C. J. In this case — which was a suit în equity to enjoin 
an infringement of the patent therein mentioned, and lor an account 
of damages, etc., for alleged part infringement thereof — a decree was 
rendered in complainants' favor, and a maatef ordered to take and 
state the account. John W. Stoddard, one of the complainants, 
appeared before the master and was examined in his own behalf. 
After stating that he had been engaged for a long time in manufac- 
turing hay-rakes in accordance with the patent alleged to bave been 
infringed, etc., he proceeded to state what it costs to manufacture 
and put them on the raarket, the number manufactured and sold by 
his firm during and after défendants' infringement, and the priées 
obtained for them. This évidence, it is said, tends to show the ex- 
tent of défendants' gains and profits, and furnish a basis for esti- 

*Kcported by J. U. Harper, Esq. of the Cinciunali bar. 
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mating the amount of damages, etc., sustained by the complainants. 
The défendants then, by way of cross-examination, asked the witness 
if the firm kept books during the period mentioned, and, if so, if they 
•would sustain his testimony in relation to the cost and quantity of 
material entering into each rake, the priée paid therefor, the cost of 
naaking and selling the same, the quantity so made and sold, and the 
profits realized therefrom, and, if they would, défendant demanded 
their production before the master. Complainants, through their 
counsel, objected to the production of said books ; and thereupon ail 
further action was adjourned until the question raised could be cer- 
tified to and instructions received from the court in relation tbereto. 
We need not now décide how far the witness' testimony in chief 
is material to the issues to be decided. But it is manifest that com- 
plainants regard it as important and valuable. If it is, then défendant 
is entitled to test its accuracy. He is not concluded by what the wit- 
ness has said. If the witness says that the books kept by his firm, 
recording their daily business transactions, are correct, the défend- 
ant, it seems to me, is entitled to their production to verify the truth 
of the witness' évidence, if he tells the truth, or to contradict him, if 
he testifies falsely. Complainants may, if they shall elect to do so, 
withdraw the witness and the testimony thus far given by him. But 
if they insist on retaining his testimony, and défendant insists on a 
production of complainant's books, the same will hâve to be exhibited. 
This, however, may be as conveniently done in complainant's busi- 
ness office as elsewhere. If complainants will make the exhibit re- 
quired in their office, they will not be required to produce them ai 
any other place, unless some exigency shall hereafter arise requiring; 
their production at some other and différent place. 

See Wisner v. Dodd, 2 Fbd. Kep. 781, for opinion of Justice Swatne sus- 
tïjning the patent. — ^[Rep. 
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Faull V. Alaska Gold & Silvbb Mining Co. 

{Circuit Court, D. Oregon. January 4, 1883.) 

Debt Due bt Btockholder to Cobpobatioh. 

judgment was obtained by the plaintifl against the défendant for 119,002.05, 
and an exécution thereon as against the défendant returned nuUa bona, and 
servedon F. B. Harrington, asadebtorof the défendant, for $168. 50, onaccount 
of unpaid calls or assessments made upon said Harringtoii's shares in the capital 
stock of the défendant, to which Harrington answered he owed the défendant 
nothing ; but the answer net proving satisfactory to the plaintiffl, he procured an 
order under section 309 of the Gode requiring the former to appear before a 
référée for examination ; whereupon the plaintifl served written allégations con- 
cerning said indebtedness, as provided in section 162 of the Code, to which the 
garnisliee demurred that the court had no jurisdiction, and that the garnishee 
is not liable in this proceeding. Hdd, (1) that the proceeding by garnishment 
under sections 150 and 161-9 of the Code does not authorize a demurrer to the 
allégations of the plaintifE, but requires an ans'Wer thereto by the garnishee, to 
which exceptions may he taken for insufflciency ; (2) a due and unpaid call or 
assessment ut)ùn the shares of a stockholder in the capital stock of a corpo- 
ration is a "debt" due such corporation, within the purview of section 147 of 
the Code, and may be collected from such stockholder by a judgment créditer 
of the corporation by garnishment, under sfcctions 150 and 161-9, aforesaid. 

At Law. Action to recover money. 

Bufus Mallory and James F. Watson, for plaintiff. 

James Gleason, for garnishee. 

Deady, D. J. On August 11, 1882, the plaintiff, a citizen of the 
state of Califomia, obtained a judgment in this court against the 
défendant, a corporation orgauized under the laws of Oregon, for 
$19,002.05, upon which, on November 20th, an exécution was issued 
and returned, as to the défendant, "no property found," and duly 
served upon F. B. Harrington as a debtor of said défendant, in the 
sum of $168.50, who thereupon answered that he did not owe the de- 
fendant anything. 

The answer of Harrington not being satisfactory to the plaintiff, 
he obtained an order from this court, under section 309 of the Code 
of Civil Procédure, requiring the former to appear before a référée 
and be examined on oath concerning said indebtedness. 

Thereupon, on December 15th, the -plaintiff served upon said gar- 
nishee written allégations concerning the same, as provided in section 
132 of said Code, to which the garnishee, before the référée, de- 
murred (1) that the court had no jurisdiction of the garnishee or 
the subject ; (2) that the facts stated do not show a cause of action 
v.lé.no.ll— é2 
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or garnishment against the garnishee ; (3) that there is a defect of 
parties plaintifif and défendant; and (4) that the plaintiffiias not the 
légal capacity to sue; whereupon the proceeding was adjourned into 
court, and the questions made by the démarrer argued by counsel as 
upon a demurrer to a complaint. 

This proceeding is taken and eonducted under sections 150 and 
161-9 of the Code of Civil Procédure. 

By thèse, the garnishee is required to answer the allégations under 
oath, or judgment may be given against him for want of an answer, 
as in an action. The plaintifp may except to such answer for insuf- 
ficiency, or reply to it, and the issues arising between the parties shall 
be tried as ordinary issues of fact. No provision is made for a de- 
murrer to the allégation by the garnishee ; and it would seem that 
the only mode by whieh he can raise the question of the jurisdiction 
of the court or the legality of the proceeding is to allège such want 
of jurisdiction or illegality in bis answer, and décline to answer fur- 
ther on that ground. An exception to such an answer for insufficiency 
by the plaintiff would présent the question of jurisdiction or legality 
as upon a demurrer to the allégations. The pleading of the gar- 
nishee in this case is denominated a demurrer, but it may be treated 
as an answer denying the jurisdiction of the court, and the liàbility 
of the garnishee to the défendant upon the faets stated in the allé- 
gations, to which exceptions may be filed as of the time of the argu- 
ment. 

In addition to the facts above stated, it also appears from the allé- 
gations of the plaintiff that the défendant bas beôn a corporation, as 
aforesaid, since Maroh 1, 1877, with its principal place of business 
at Portland, and having a capital stock of $300,000, divided into as 
many shares, of the par value of one dollar each ; that F. B. Harring- 
ton is a citizen of Oregon, and on Janaary 1, 1879, and until 
June 1, 1880, was the owner of 1,500 of said shares, since which 
he bas been and still is the owner of 1,300 of said shares; that 
between April 27 and August 9, 1880, the défendant, by its board 
of directors, duly levied and called for assessments upon ail the unpaid 
stock of said corporation, amounting in the aggregate to 14 per 
centum thereof, or $190 on the stock owned by said Harrington, and re- 
quired the same to be paid at divers dates between May 15, 1880, 
and June 25, 1882, inclusive, of which sum only $21.50 bas been 
paid by Harrington, leàving still due the défendant thereon the sum 
of $168.50. 
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The point relied on in the argument by the counsel for the gar- 
nishee is that the plaintiff's remedy is in equity, where ail the ered- 
itors and stockholders may be made parties, and their rights and 
liabilities adjusted in one suit. In support of this position, counsel 
cites and relies on Ladd v. Cartwrigkt, 7 Or. 329. That was an ac- 
tion at law by certain of the creditors of a corporation against an as- 
signer of certain shares of its stock, who had owned such stock 
during the existence of their debt, for the unpaid balance of the same, 
without having attempted to coUect their demand from the corpora- 
tion, or the assignée and then holder of the stock. The court held 
that the action would not lie for the reasons : (1) No demand had been 
made of the defendant's assignée ; (2) the remedy against the prin- 
cipal debtor, the corporation, had not been exhausted by judgment, 
and exécution returned nidla bona; and (3) the plaintiff's remedy was 
in equity, when the rights of the corporation, the stockholders and 
the creditors, might be adjusted in one suit. But I do not think that 
case comprehends this. It certainly does not, in ail its circumstances, 
and I think it does not in principle. The case was undoubtedly 
well decided upon the latter two points ; but in this case the plaintiff 
bas exhausted his remedy against the corporation, and the additional 
circumstance upon which the plaintiff relies-^the assessment of the 
sum demanded of the gamishee by the corporation upon his stock — 
did not exist in that case, and the point bere made on it was not con- 
sidered by the court. 

By the constitution of this state, article 11, | 3, it is declaredthat 
"the stockholders of ail corporations * * * shall be liable for 
the indebtedness of said corporation to the amount of their stock sub- 
scribed and unpaid, and no more." Corporations may be formed 
under gênerai laws (Id. § 2) to engage in àny lawful enterprise, busi- 
ness, pursuit, or occupation. Or. Laws, 524. 

The liability of the individual stockholder for the indebtedness of 
the corporation being prescribed and limited by the constitution, the 
législature may regulate the modeof enforciag it, and, in the absence 
of such législation, resort must be had to the gênerai and well-estab- 
lished modes of procédure applicable thereto. Acoording to the weight 
of authority and the argument of convenience, there is no doubt that, 
after judgment and exécution against the corporation, resort may be 
had to a suit in equity to ascertain the gênerai indebtedness of the 
corporation, and to compel a ratable contribution from the individual 
stockholders for the purpose of paying the same. Thompson, Lia- 
bility of Stockholders, §§ 265,317; Po'dard \. Bailey, 20 Yfa]i.62é. 
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And it may also be admitted that unless it îs otherwise provided 
by statuts, that this is the only remedy against a stockholder for the 
Jebts of the corporation. Thompson, Liabilityof Stockholders, § 258. 
But the proceeding by garnishment in aid of an exécution at law, 
nirnishes an additional remedy in certain cases. And, in this con- 
nection, it ought not to be overlooked that such garnishment, so far 
as it goes, is given by the statute as a substitute for a creditor's bill. 
True, only the légal assets of a debtor may be reached by it, but as 
to thèse it may be regarded as a cheap and speedy substitute for the 
remedy by a creditor's bill, of which each judgment créditer may 
avail himself for himself, according to his diligence and opportunity. 

Section 147, subd. 3, of the Oregon Code provides that property 
of the debtor in the possession of a third person, or a debt due him, 
may be attached "by leaving a certified eopy of the writ, and a notice 
specifying the property attached, -with the person having possession 
of the same, or if it be a debt, then with the debtor; * * *" and 
by section 281 this section is made applicable to an exécution. 

It seems, then, that the détermination of the case hinges upon the 
question whether this sum of $168.50 was, at the time of the service 
of the exécution upon the garnishee, a "debt" due from him to the de- 
fendant. If it was, it is a légal asset of the défendant, and may be 
reached by the plaintiff in this proceeding. It does not appear 
that the garnishee is an original subscriber to the capital stock of the 
défendant, nor what was the nature and terms of such subscription as 
to the time of payment. It may be said that the garnishee took his 
shares of the stock subject to the conditions as to payment contained 
in the subscription maide. by the person to whom said shares originally 
issued, and that, therefore^ the court cannot say there is any sum due 
from him to the défendant thereon, until it appears by the terms of 
the subscription that the person to whom they were issued, or his as- 
signs, thereby agreed to pay ail calls or assessments upon said shares 
when and as they might be made by the directors of the corporation. 

It is said in Ang. & A, Corp, § 617, that a subscription for shares 
in the stock of a corporation is a contract for a considération, on 
which the corporation may maintain an action against the subscriber 
for the amount of such shares. But it must be implied in this state- 
ment that there is an express provision in the subscription to the ef- 
fect that the subscriber wiU pay as required by the corporation, or 
that a subscription to the capital stock of a corporation, not contain- 
ing any spécial terms as to payment, is équivalent to a promise topay 
on demand. 
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The corporation law of this state contains no express provision de- 
claring the effect, in this respect, of a subscription to the capital 
stock of a corporation; and doubtless the parties forming a corpora- 
tion may insert any conditions they please on the subject in the arti- 
cles of incorporation. 

By subdivision 6 of section 5 of the corporation act (Or. Laws, 525) 
a corporation is authorized to make by-laws for the forced sale of its 
stock for unpaid assessments; and by section 14 of the same (Id. 
527) it is provided that a sale of stock transfers to the purchaser ail 
"the rights of the original holder or persbn from whom the same is 
purchased," and subjects "such purchaser to the payment of any un- 
paid balance due or to become due on such stock ; " and if the sale 
is voluntary, "the seller is still liable to existing creditors for the 
amount of such balance, unless the same is duly paid by such pur- 
chaser." By a necessary implication, this section (14) asserts the 
Personal liability of the subscriber for or holder of stock to pay the 
amount thereof according to the terms of the subscription ; and if the 
subscription is silent on that point, then npon demand, — that is, at 
such times and in such amounts as the corporation may from time to 
time direct or require. 

There being, then, a fixed and spécifie sum due from the garnishee to 
the défendant at the time of the service of the exécution on the latter, 
the same was a debt or légal asset of the défendants, and liable to be 
levied on or attached by the plaintiff in satisfaction of his judgment 
against the défendant. It is a debt absolute and not contingent, as 
is the remaining portion of the subscription not yet câlled in or 
ordered paid. It is therefore as much a légal asset pf the corpo- 
ration, and as liable to be taken or attached on an exécution against it, 
as a debt due it from the garnishee for money loaned or goods sold 
and delivered. 

The only cases in which the exact question involved in this one ap- 
pears to bave been considered are Cucullu v. Union Ins. Co. 2 Eob. 
(La.) 571, and Brown y. Same, B La. Ann. 177, 183, cited in Thomp- 
son, Liability of Stockholders, § 276. Between the two cases it was 
held that for any portion of an unpaid subscription for which the 
directors had made a formai call, a judgment credito^ of the corpo- 
ration rnight proceed against the delinquent stockholder by gamish- 
ment. 



662 FSSBliAL BEPOBTBB. 

Merchants' Nat. Bank v. Sbvibr and another. 

[Circuit Court, E. D. Arkamas. October Term, 1882.) 

1. Pkomissory Note— Void Pkovision in. 

A provision in a promissory note " to pay an attorney's fee of 10 ptT 
cent, on the amount due if suit is brouglit to onforce payment, for use of tlie 
attorney bringing the suit," is a stipulation for a penalty or forfeiture, and 
tends to the oppression of the debtor ; is a cover for usury, and is without con- 
sidération and coutrary to public policy, and void. 
a. Same— Bank Ohatîtbb. 

8uch a stipulation in a note discoimted by a national bank is void, for tlir' 
further reason that it is in excess of lae powers of the bank uuder its ciiarlei . 
3. Samb — Point not Decided. 

Whether sueh a stipulation in a note discounted by a national bank bas the 
eflect to avoid the whole instrument, not decided. 

At Law. 

B. G. Brown, for plaintif. 

M. M. Gohn, for défendants. 

Caldwell, D. J. The Merchants' National Bank of LitHe Bock 
brought suit in this court against the défendants on a note of which 
the following is a copy : 

"$500. LiTTLE EooK, Arkansas, January 7, 1880, 

"Sixty days after date, we, or either of us, promise to pay to the order of 
t;ie Merchants' National Bank $500, for value received, negoti;ible and paya- 
ble withont défalcation or discount at the Merchants' National Bank of Littli' 
Eook, Arkansiis, with interest from maturity at the rate of 10 per cent, pei , 
annnm until paid; and in the event payment is not completely made at ma- 
turity, the uudersigned further agrée to pay an attorney's fee of 10 per cent, 
on the amount due and unpaid if suit is brought to enforce payment of thi.s 
note, and its interest, or any part that may remain due and unpaid, which said 
fee shall become due and reeoverable in the action brought to enforce the 
payment of this note for tbe use of the attorney bringing said suit. 

"A. H, Sevieb, 
"T. J. Chubohill." 

The défendant Churchill has filed a demurrer to the complaint, as- 
signing several grounds of demurrer, but ail based on the stipulation 
contained in the note to pay an attorney's fee. The efifect of insert- 
ing snch a stipulation in a promissory note has been much discussed 
by the courts. Adjudged cases may be îound supporting every con- 
ceivable view of the question. One line of cases holds that snch a 
stipulation is a penalty, and does not make the note usurious, be- 
cause the maker has the right to pay the principal and avoid the 
penalty. Cutler v. Row, 8 Mass. 257; Lawrence v. Cowles, 13 111. 
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511; BilUngsley v. Dean, 11 Ind. 33; Gaar v. Louisville Banking Co. 
11 Bush, 180. Other cases hold that it deslroys the negotiability of 
the note, making it a mère contract. Banking Co. v. Gay, 63 Mo. 33 ; 
First Nat. Bank of Carthage v. Jacohs, 73 Mo. 3.5 ; Samstag v. Conlcy, 
64 Mo. 476; First Nat. Bank of Carthage v. Marlow, 71 Mo. 61S ; 
Woods V. North, 84 Pa. St. 407; Farquhar v. Fidclity Ins. Co. (U. S. 
C. C. D. Pa.) 35 Leg. Int. 404; S. C. 7 Cent. Law J. 334; Joncs v. 
Radatz, 27 Minn. 240; S. C. 11 Cent. Law J. 512; [S. C, 6 N. W. 
Eep. 800.] And in others, it is held that it does net affect its nego- 
tiability. Seaton v. Scovill, 18 Kan. 435; S. C. 6 Cent. Law. J. 184; 
Stoneman v. Pyle, 35 Ind. 103; Sperry t. Horr, 32 lowa, 184; How 
enstein v. Bames, 5 Dill. 482; 1 Daniel, Neg. Inst. 49. 

Some courts hold that such a stipulation is valid and will be en- 
forced. Clawson v. Munson, 55 111. 394; Smith v. SUvers, 32 Ind. 
321; Mcintire v. Cagley, 37 lo. 676; Siegel v. Drum, 21 La.Ann. 
8; WOson Sewing-mach. Co. v. Moreno, 6 Sawy. 35; S. C. 7 Fed. 
Eep. 806; 1 Daniel, Neg. Inst. 49. Other courts, wbose opinions 
are entitled to the highest considération, hold that such a provision 
is a stipulation for a penalty or forfeitnre, tends to the oppression of 
the debtor and to encourage litigation, is a cover for usury, is with- 
out any valid considération to support it, contrary to public policy, 
and void. Bullock v. Taylor, 39 Mich. 137; Meyer v. Hart, 40 
Mich. 517; Witherspoon v. Mussulman, 14 Bush, 214; Shelton v. Gill, 
11 Ohio, 417; Martin v. Trmtees Belmont Bank, 13 Ohio, 250; Dow 
V. Updike, 11 Neb. 95; [S. G. 7 N. W. Eep. 857;] 2 Pars. Notes & 
Bills, 414. And see to same effect note to Jones v. Badatz, 11 Cent. 
Law J. 513; 12 Cent. Law J. 337; 14 Amer. Law Eev. 858, where 
it is said : 

"It seems to us to be more consistent with public policy to consider ail 
such agveements as absolutely void. They can readilybe used to cover usu- 
rious agreements, and excessive exactions may be made under the guise of an 
attorney fee." 

The doctrine of the cases last cited accords with sound reason and 
justice, and bas our approval. It would serve no useful purpose to 
review the cases in detaU. There is nothing new to be said upon 
the subject. The comprehensive and foroible réàsoning of Mr. Jus- 
tice CooLEï in Bullock y. Taylor, aupra, cannot be successfully an- 
swered: 

"A stipulation for sncti a penalty, we tMnfc, must be held void. It is op- 
poseil to the policy of our laws concevning attorneys' fées, and it is suscepti- 
ble of being made the instrument of the most grievous wrong and oppression. 
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It would be idle to llmît înterest to a certain rate, if, under anotlier name. for- 
feitures may be iraposed to an aniount without limit. The provision in tliose 
notes is as much void as it would bave been had it called the sum imposed by 
its true name of forfaiture or penalty. Tliere is no considération wiiatever 
tliat can support it." 

The cases whicli treat such a stipulation as an agreement to pay 
liquidated damages, and not as a forfaiture or penalty, are unsound 
in principle. Their reasoning destroys the efficacy of every statute 
and rule of décision intended to protect debtors from the demands 
of grasping creditors. If a stipulation for an attorney's fee can be 
upheld upon the ground that it is a valid agreement upon sufEcient 
considération for the payment of a liquidated sum, it ia not perceîved 
why a stipulation to pay the taxes of the payée, or his office rent, or 
the salary of his eolleotor, or ail of thèse and as many more as the 
genius of a rapacious creditor may devise, should not be upheld and 
enforced by the same mode of reasoning. Mr. Justice Shakswood, 
in Woods v. North, supra, following Chief Justice; Gibson, character- 
izes such a provision as "luggage," which negotiable paper is unaWe 
to carry, and pertinently inquires : "If this collatéral agreement may 
be introduced with impunity, what may not be?" 

In Daniel, Neg. Inst. 49, it is said this inquiry "is answered by the 
assertion that such provisions facilitate rather than incumber the 
circulation of such instruments; they are not 'luggage,' but ballast." 
Mr. Daniel's assertion is in the teeth of many adjudged cases, among 
which are well-considered judgmentsof such eminent jurists as Chief 
Justice GriBSON, Mr. Justice Sharswood, and Mr. Justice Cooley. It 
will require something more than assertion to overthrow a doctrine 
supported by such high authority. Undoubtedly, if it is once under- 
stood that courts will uphold and enforce such stipulations, we shall 
presently see notes so weighed down with this kind of "ballast," that 
the provisions to pay the debt and interest will be but a part of the 
obligation incurred by the debtor in signing the note. The "ballast" 
will become of more importance than the ship itself. The plaintiff 
in this case lately sued on a note in this court which contained a 
stipulation "to pay the attorney's fee, court costs, and ail other ex- 
penses in enforcing the collection of this note," and it was gravely 
insisted in argument in that case that the défendant was liable to 
pay the hire of a horse and buggy, and the wages and expenses of 
the plaintiff's coUector for the time consumed in going to demand 
payment of the note after it fell dae. And if the reasoning in Me- 
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Intire v. Cagley, supra, and other cases of that kind is sound, the con- 
tentioa in the case mentioned would not seem to be extravagant. 

The suggestion of some of the courts, which maintain the validity 
of such a provision, that the fee stipalated for must be reasonable in 
amount, and that the court should reduce it when in its opinion it 
is excessive, only proves the unsoundness of the doctrine. For if 
the parties can lawfuUy stipulate for the payment of an attorney's 
fee, in addition to the principle and interest of the debt, and the costs 
and fées allowed by law, then they can agrée upon the amount of the 
fee, and the court has no more power over such a contract than it 
has over any other contract entered into between parties capable of 
contracting. Interest is the only damages the law allows for delay 
in the payment of money, [Louàon v. Taxing District, 104 U. S. 
771,) and in case of suit the only fées and costs that eau be recov- 
ered are those allowed by law. 

But if it were conoeded that natural persons had the right to in- 
sert such a provision in a note, it does not foUow that the plaintiff in 
this case would hâve that right. The plaintiff and payée in the note 
is a national bank. Corporations hâve only such powers as are 
specially granted by the act of incorporation, or as are necessary for 
carrying into eflect the powers expressly granted. The spécifie power 
given to national banks is "to carry on the business of banking, by 
discounting and negotiating promissory notes, drafts, bills of exchange, 
and other évidences of debt; by receiving deposits; by buying and 
selling exchange, coin, and bullion; by loaning money on personal 
security; and by obtaining, issuing, and circulating notes." 

In Nat. Bank y. Johnson, 104 U. S. 277, the suprême court, constru- 
ing this clause of the charter, say: "So the discount of negotiable 
paper is the form according to which they are authorized to make the 
loans; and the terms 'loans' and 'discounts' are synonyms." And 
it is further said in the same case that "the sole particular in which 
national banks are placed on an equality with the natural persons is 
as to the rate of interest, and not as to the character of contracts they 
are authorized to make. * * *" 

The authority given to the bank by its charter to make loans and 
discounts, contemplâtes loans and discounts as understood in com- 
mercial law, and according to the known usage and practice of banks. 
Applying thèse tests, we find such a stipulation is no part of a nego- 
tiable promissory note or bill of exchange, 

It is a significant fact that of ail the forma of bills and notes gîven 
in the books, not one contains such a provision. It is comparatively 
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of modem origin. It is the invention of cunning shavers, and one of 
the methods by which they seek to fleece their victime. It is an ex- 
otic in commercial and banking cirdes, where business is conducted 
according to commercial usage, and with that integrity and fairness 
usually characterizing the dealings of banks and businessmen. This 
is the first instance that bas corne under our observation where this 
bad invention bas found its way to the discount board of a national 
bank. 

The exigencies of a bank may require the speedy negotiation of 
its securities to raise money to meet runs or other unexpected de- 
mands upon its vaults, and no stipulation in its securities, acquired 
by loan or discount, should be sanctioned which would render them 
non-negotiable, or of doubtful negotiability or validity. "The dis- 
count of negotiable paper is the form according to which they are au- 
thorized to make their loans." Nat. Bank v. Johnson, supra. The 
national banking act requires loans to be made "on personal secu- 
rity," and the uniform usage and practice of banks, conducted on 
Sound banking principles, is to make their loans on short time and 
require payment or renewal at maturity. But if a bank is permit- 
ted to insert such a stipulation in its notes, it is obvious that the at- 
torney of the bank, one of its most important and influential ad- 
visers and agents, at once becomes interested in having the makers 
of every note containing the stipulation make default in payment. 
It will be observed that the provision is that the 10 per cent, shall 
be "for the use of the attorney bringing the suit." This is offering 
the attorney of the bank a premium of 10 per cent, on ail overdue 
notes upon which "suit is brought." The inévitable tendency is to 
f ornent and encourage litigation, which the law abhors. 

That suéh a stipulation is in excess of the power of a national bank 
is shown by that provision of the national banking act which déclares 
that the discount of a bill of exchange, payable at another place than 
the place of such discount, at the current rate of exchange, in addi- 
tion to the interest, shall not be considered as taking or receiving a 
greater rate of interest than is allowed by the act. Section 5197, 
Eev. St. If this express provision was deemed necessary in order to 
enable banks to stipulate for the payment of the current rate of ex- 
change between the place where the bill is discounted and the place 
where it is payable, it cannot be maintained, with any fair show of 
reason, that banks possess the implied power to stipulate for an at- 
torney's fee of 10 per cent, if the bill is not paid at maturity. The 
power to insert such a provision is not given in express terms, and 
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■cannot be implied. It is not necessary to tlie exercise of any legiti- 
mate function of the bank, and is contrary to the usage and practice 
of banks conducted on sound and legitimate banking principles. And 
in addition, therefore, to the reasons which render such a stipulation 
void where the payée is a natural person, it is void in the case of the 
bank for the further reason that it is in excess of the powers of the 
bank under its charter. The question whether such a stipulation haa 
the effect, in the case of a national bank to avoid the -whole instru- 
ment, -was -waived by counsel, andwill notbe considered by the court. 
Let the plaintiff bave judgment for thie principal and iuterest of 
the note, and no more. 

McCbart, C. J. I fuUy concur in the conclusion announced in the 
foregoing opinion, and in the reasoning by which it is supported. In 
construing and enforcing contracts made or to be performed in a 
fitate where a différent rule has become established law, I might be 
inclined to abide by the local adjudications, but the doctrine of the 
foregoing opinion will be followed in ail cases not falling within this 
«xeeption, unless the suprême court shall otherwise décide. 



It is common, especially in the west, to write provisions in promissory notes 
and bills of exchanfçe agreeing to pay, besides principal and interest, a sum 
for attorney fées or otber expensea of collection. Sometlmes a percentage of 
the principal is ao agreed to be paid ; again only " reasonable " fées or expensea 
are stipulated for. Thèse provisions will be considered with référence to — 

I.* COSTS. 
II. USTJEY. 

III. Penalty. 

IV. CERTAINTY of AmOUVT and îrEGOTIABILITT. 

I. (jOSTs. It has been questioned whether a stipulation in a note for attor- 
ney fées is valid as an allowance of costs agreed upon by the parties. InNe- 
braska an allowance of stipulated attorney fées as costs appears to bave been 
sanctioned by statute. Gen. St. Neb. 98; Heard v. Dulmque Co. Bank, 8 Neb. 
13. But when this statute was repealed, the suprême court of Nebraska, in 
Dow V. Updike, H Neb. 97, intimated that such fées were not allowable as 
«osts. " Costs are not allowed in this state unless authorized by statute," said 
the court. This décision followed State v. Taylor, 10 Ohio, 378, wherein it 
was said that " at common law no costs were allowed. If a plaintifE f ailed in 
his action, he was amerced for his false clamor, but costs were not adjudged 
a,gainst him. In Ohio, no costs are given to a successf ul party unieaa author- 
ized by statute," etc. The suprême court of Michigan, in Bullock v. Taylor, 
39 Mich. 140, passing upon the question, say: "In this state the attorney's 
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fees which thè successful party îs permitted to recover in courts of record <are 
prescribed by statute or by rule of court. In justices' courts noue are given, 
except in a few spécial cases. Tlie policy of our law is to limit such recov- 
ery to a very moderate sum, in every case where it is permitted at ail. * * * 
And it is a question of very grave importance whether the policy wliicli 
thus lirnits attorney's fees * * * eau be set aside by provisions like that 
under review." The stipulation was held void, beeause, among other reasoiis, 
"it is opposed to the policy of our laws concerning attorney's fees," etc., per 
CooLEY, J. This was afflrmed by the same court in il/yer v. Hart, 40 Micli. 
522, wherein it was objected tbat the provision for payment of an attorney 
fee flxed its amount arbitrarily, without regard to the services performed, and 
also that it tended to hasteu the commencement of proceedings and to pro- 
mote litigation. The drift of thèse authorities is obviously against the allow- 
ance of stipulated attorney fees as costs, 

Judge Deadt, in Bank of British North America v. Ellis, 6 Sawy. 105, 
took a diiïerent view. "At common law," said he, "the compensation of an 
attorney consisted in the various items allowed for his services, called eollect- 
ively his 'costs;' and in case his client prevailed in the action thèse were 
collected oS. the adverse party as a part of the judgment." 

"Substantially this stipulation for an attorney's fee is a substitute for thé 
allowance of costs at common law, and enables a party taking a negotiable 
instrument tp provide, by agreement with the maker or indorser thereof, that 
if the same is not paid without suit, the holder shall recover liis attorney's 
fee, as well as the principal and interest," 

The suprême court of Indiana, in Billingsley v.Bean, 11 Ind. 331, (afflrmeil 
in Churehman v. Martin, 54 Ind. 387,) took the view that " the agreement 
* * * is reasonable, and there is certainly no good reason why au agree- 
ment on the part of the debtor to pay an expense resulting from his own act 
should not be valid in law." 

Thèse conflicting cases leave the question in a somewhat unsatisfactory 
state. It is believed, however, that a stipulation in a note to pay attorney's 
fees is not invalid as an agreement to pay costs. The décisions holding it to 
be invalid are not conclusive, beeause in each of them the invalidity was 
ultimately rested upon other grounds. What is said as to the invalidity of 
the stipulation, as an agreement to pay costs, is merely oMter. Eeason seems 
to favor the validity of such an agreement. Why should not a debtor pay 
expenses which his failure to meet his obligations occasioned? Why may he 
not be permitted to agrée so to do? The law sanctions such agreenients in 
mortgages. Hitohcook v. Merriok, 15 Wis. 522; Cox v. Smith, 1 Nev. 161; 
Bronson v. La Crosse R. Co. 2 Wall. 283 ; Pieroe v. Kneeland, 16 Wis. 672 ; 
Simon v. HaiflelgU, 21 La. Ann. 607 ; Rawson v. Hall, 56 Me. 142 ; Riee v. 
Crihh, 12 Wis. 179; McLane v. Ahrams, 2 Nev. 199; Clawson v. Munson, 55 
111.394; Thalen v. Buffy, 7 Kan. 405; Williams y. Meeker, 29 lowa, 292; 
Nelson v.Bverett, 29 lowa, 184; Sharp v. Baker, 11 Kan. 381; Jones v, Sohul- 
meyer, 39 Ind. 119 ; Maus v. MeKillip, 38 Md. 241 ; Whitmore v. Reynolds, 
46 Cal. 380. Beasoning by analogy, it is difflcult to perceive why, if a stipu- 
lation to pay attorney's fees and other expenses of suit is valid in a mortgage, 
such a stipulation is not valid in a note or bill of exchange. 
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The point was decîded in Mîner v. Paris Exchange Bank, 53 Tex. 561, 
wherein the stipulation to pay tlie usual attorney's fées in the event suit had 
to be Instituted to enforce the contract was held légal, and founded ou a val- 
uable considération. Such fées, it was said, though not au élément of dam- 
ages in an ordinary suit for the collection of money, could be made such by 
an express contract. Assuming the stipulation to be valid, it has been held 
not to apply to the expenses incurred in ordinary dunning. Wetherhee v. 
Kmterer, 41 Mich. 359. The prosecution of the claim against the estate of 
the maker, where payment is resisted by the administrator, Is such an action 
as will authorize the allowance of the stipulated f ee for collection. Davidson 
V. Vorse, 52 lowa, 384. 

The court cannot fix the amount to be allowed as fées or costs without 
évidence thereof. Wyant v. Pottorf, 37 Ind. 513 ; First Nat. Bank v. Krance, 
50 lowa, 236. 

The stipulation in the note or bill is for the beneftt of the parties to the in- 
strument, and not for the use of the attorney who may coUect it. He cannot 
sue upon it. As to him it is a promise without considération; a nude pact. 

II. UsxJBY. It has been asked whether a stipulation to pay attorney fées, 
or other expenses of collecting a note or bill of exchange, does not render it 
usurious. Several décisions reply affirmatively. Thus in Virginia, {Tooley. 
Stephen, 4 Leigh, 581 ;) and in Nebraska, {Dow v. Updike, 11 Neb. 95,) wheréin 
Mr. Chief Justice Maxwell held the stipulation void as usui-ious, saying : 
"The reaaon is, the law fixes a limitation to the amount to be paid for the 
use of money. If the borrower may be compelled to pay 10 per cent, col- 
lection fées in addition to lawf ul interest, in case suit is brought, could not a 
contract to pay 10, 20, or greater per cent., as liquidated damages, in case of 
a failure to pay promptly at the day the debt became due, be enforced, and 
thus the law regulating the rate of interest be virtually repealed ï" 

A similar view was taken in Bullook v. Taylor, 39 Mich. 140, wherein it 
was stipulated to pay an attorney fee of $15 dollars each for collecting notes 
of $41.50 each. "Thèse stipulations," say the court "* * * provided 
for the payment of a sum equal to 35 per centum, however brief might be 
the period of default. * * * it would be idle to lirait interest to a 
certain rate, if under another name forfeitures may be imposed to an amount 
without limit." 

The question came bef ore the United States circuit court in Wilson S. M. Co. 
T. Moreno, 6 Sawy. 38. Said DeAdy, J.: " The ruling that such a stipulation 
makes the note usurious is founded upon the unauthorized assumption of fact 
that the sum agreed to be paid as attorney's fee in case the note is not paid at 
maturity is not what it purports to be, but illégal interest in the disguise 
thereof. Of course, where it appears that such is the real nature of the trans- 
action, it should be treated accordingly. But the fact cannot be assumed any 
more than that a like sum of the alleged principal is illégal interest in dis- 
guise. Accordingly, thetendency of the décisions hostile tothis stipulation 
is to leave thèse untenable grounds, and hold it void upon the ground that it 
is a convenient device for usury, and tends to the oppression of the debtor; 
and it may be admitted that this suggestion is not without force, particulajly 
in cases where the amount provided is largely in excess of what such coller-- 
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tion could ordlnarily be made for. But a court assumes to make the law. 
rather than déclare it, when it pronounces such a contract void, not becauso 
it is prohibited or intrinsically wrong, but because it may be used as a eover 
for usury and a raeans o£ oppressing the debtor," la this case the stipula- 
tion was not held usurious. 

Nor is the money or percentage agreed to be paid believed to be usury. 
Usury is the taking of more for the use of inoney than the law allows. Now, 
the sum agreed to be paid by the stipulations under discussion is not paid for 
the use of money, but for the expense of collecting it. If there is no expense 
incurred therein the debtor need pay nothing. He may avoid it by paying his 
obligation with lawf ul interest at maturity. The point was directly decided 
in Gaar v. Louisville Bkg. Co. 11 Bush, (Ky.) 189, wherein the stipulation was 
held not to be an agreement to pay usurious interest. But the court thought 
it was an agreement to pay a penalty, (and to the same effect, see Witherspoon 
V. Mmselman, 14 Bush, 214; Rilling v, Thompson, 12 Bush, 310; Thommasson 
V. l'otonsend, 10 Bush, 114,) and pointed eut the différence between usury and 
penalty. "Whenever the debtor," said the court, "by the terms'of his con- 
tract, can avoid the payment of a larger by tbe payment of a smaller sum at 
an earlier day the contract is not usurious, but the différence between the two 
auras is a penalty; Blydenburg, Usury, 39; Cullen v. How, 8 Mass. 257; 
Moore v. Hilton, 1 Dev. Eq. 429; Tyler, Usury, 97; Jordan v. Lewis, 2 
Stewart, 426. But when he cannot discharge his contract, according to its 
terms, at maturity, by the payment of the debt and lawful interest, the con- 
tract is usurious." 

It is concluded that stipulations to pay attorney fées and similar expenses 
are not agreements to pay usury. But if the note is in other respects usu- 
rious, the attorney f ee cannot be reeovered ; the usury vitiates the entire con- 
tract. Miller v. Qardner, 49 lowa, 234. 

III. Penalty. As just stated, thèse stipulations hâve been held to pro- 
vide for penalties. Qaar y. Louisville Bkg. Co. supra. They do not, however, 
amount to provisions for stipulated damages over which the courts bave no 
control. This was decided by Mr. Justice Shahswood in Daly v. Maitland, 88 
Pa. St. 384. Said he: " This principle of liquidated damages is not applicable 
to a contract for a loan of money; at least, such stipulation is subjeet to the 
control of courts of equity." The same jurist, in Woods v. Norih, 84 Pa. St. 
407, said again: "It is a mistake to suppose that if the note was unpaid at 
maturity, the 5 per cent, would be payable to the liolder by the parties. It 
must go into the hands of an attorney for collection. It is not a sum neces- 
sarily payable. The phrase " collection fee " necessarily implies this. Not 
only so, but this amount of percentage cannot be arbitrarily determined by 
the parties. It must be only what would be a reasonable compensation to an 
attorney for collection. This, in reason and the usage of the légal profession, 
dépends upon the amount of the note. Five per cent, would probably be con- 
sidered by a jury as a reasonable compensation upon the collection of a note 
of 6377. But if it were $3,000 they would probably think otherwise, and cer- 
tainly so if it were $30,000." 

In Johnston v. Speer, 92 Pa. St. 228, a stipulation to pay attorney's commis- 
sions was held équivalent to a contract to pay damages — reasonable damages, 
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or suéh damages as a court at its discrétion might fix. Whence it is con- 
cluded that as penalties thèse agreements to pay costs and attorney fées are 
not enforceable; that is to say, where 5, 10, or any other percentage, or any 
specifled sum, is stipulated to be paid, the courts will not compel the payment 
of that sum absolutely, but' only so much of it as amounti to reasonable fées 
or expenses. 

IV. CerTainty of Amount and Negotiability. a number of cases 
présent the question whether the insertion in a note or bill of exchange of an 
agreement to pay attorney fées, or other expenses of collection, renderà tlie 
instrument uncertain in amount and destroys its nôgotiability. 

■ ïhe point was decided in First Nat. Bank v. Gay, 6B }io. 33. As to the 
matter of certainty of amount in a negotiable instrument the court 8aid.''no 
little stringency is exhibited by the cases." The instrument was held " not 
précise as to the amount to be paid " and not " a promissory note." The çoiirt 
admitted that some authorities held differently, but it regarded them " as 
seriously endangering elementary pririciples and définitions." 

The suprême court of Penni^ylvania spoke more deflnitely. In Wo'o^ v. 
North, 84 Pa. St. 407, it decided that the insertion in a promissory note of 
the clause " and 6 per Cent, collection fées if not paid when due," rendered the 
note uncertain in amount, destroyed its negotiability, and relieved the in- 
dorser f rom liability thereon. Said Mr. Justice Sjsahswood: " But in the pa- 
pernow in question there enters as to the amount an undoubted élément of 
uncertainty." He then pOintéd out that the stipulation for 5 per cent, could 
not be enforced, except to compel the payment of reasonable fées or ex- 
penses, the amount of which would haveto be determined by a jury, and con- 
sequently that such amount was an uncertain sum. " HoW, then," continued 
he, "can this notebe said to be certain as to its amount, or that amount uhaf- 
fected by any contingency ? Interest and costs of protest, after non-paymeiit 
at maturity, are necessary légal incidents of the contract, and the insertion of 
them in the body of the note would not affect its negotiability. Neither does 
a clause waiving exemption, for that in no way touches the simplicity and cer- 
tainty of the paper. But a collatéral agreement, as hère, depending too, as it 
does, upon its reasonableness, to be determined by the verdict of a jury, is en- 
tirely différent. It may be well characterized, like an agreement to confess a 
judgment was by Chief Justice Gibson, as ' luggage* which negotiable paper, 
riding as it does on the wings of the wind, is not a courier able to carry. If 
this collatéral agreement may béintroduced with impunity, what may notb^? 
It is the first step in the wrong direction which costs. Thèse instruments 
may corne to be lumbered up with ail sorts of stipulations, and ail sorts of dif- 
flculties, contentions, and litigation resuit. It is the best rule, ohsta principiis." 
The preeeding décisions are sustained by the following authorities: Johnston 
V. Speer, 92 Pa. St. 227; First Nat. Bank v. Bynum, 84 ¥. C. 24; First Nat. 
Bank v. Marlow, 71 Mo. 619; Samstag v. Conley,Qi Mo. 476; First Nat. 
Bankv. Jaoobs, 73 Mo. 35; FarquharY. Fidelity, ete.,Deposit Co. 7 Cent. Law 
J. 334 ; Jones v. Radatz, 27 Minn. 240. 

In Indiana a stature was enacted "that any and ail agreements to pay at- 
torney fées, depending upon any condition therein set forth, and made part of 
any bill of exchange, acceptanee, draf t, promissory note, or ofher written evi- 
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dence of indebtedness, are hereby declared illégal and void." 1 Rev. St. Ind. 
1876, p. 149, act March 10, 1875. The suprême court of Indiana said that to 
prohibit tlie making of certain contracta is not to impair the obligation of con- 
tracts already in existence. It decided the statute constitutional, and held that 
an agreement in a note to pay " 10 per cent, attorney fées if suit be instituted 
on this note," was illégal and void under this statute. This was in Churoh- 
man v. Martin, 54 Ind. 388. But the court evinced no disposition to construe 
this statute liberally, for in the same case it decided that a stipulation to pay 
5 per cent, expenses of collection otlier than attorney fées was not within the 
statutory prohibition, and was valid, So, also, a clause in a note, by which 
the maker unconditionally agreed to pay 5 per cent, attorney fées, was held 
not within the statute, which, it was pointed out, required the agreement 
to be conditional, and the condition to be inserted in the instrument. 
The same position was taken in Broum v. Barber, 59 Ind. 533 ; 8mocJc v. 
Ripley, 62 Ind. 81 ; ffarven v. Pontius, 66 Ind. 192 ; Tuley v. MaOlung, 67 Ind. 
10, — ail thèse cases holding that an unconditional stipulation to pay attorney 
fées or expenses of collection is valid, and does not destroy the negotiability 
of the note. 

In Nelson y. White, 61 Ind. 139, a promissory note, secured by mortgage, 
and contaiuing a conditional stipulation to pay attorney's fées, had been ex- 
ecuted before the enactment of the above statute, but was afterwards altered 
by the consent of ail parties by increasing the rate of interest, and then exe- 
cuted by an additional maker as surety for the flrst maker, whereupon the 
mortgage was released. On appeal by the principal alone, it was decided that 
such altération did not as to him merge the note as originally executed into a 
new one, and he was held liable for the attorney fées. 

The validity of attorney fee or expense clauses in notes and bills was passed 
upon by the Indiana court before the enactment of the statute, and, of course, 
without regard toit, in Stoneman v. Pyle, 35 Ind. 104, wherein are instruments 
stipulated for the payment of attorney's fées in case suit should be com- 
menced on it. Said the court : " It may be conceded that a note, in order to 
be placed upon the footing of bills of exchange, must be for a sum certain; 
for in no other way can the maker know precisely what he is bound to pay, 
or the holder what he is entitled to demand. But the note in question, if 
paid at maturity, or after maturity, but before suit brought thereon, is for a 
sum certain. On the maturity of the note the maker knew precisely what he 
was bound to pay, and the holder what he was entitled to demand. In the 
commercial world, commercial paper is expected to be paid promptly at matu- 
rity. The stipulation for the payment of attorney's fées could hâve no force 
except upon a violation of his contract by the défendant. Had the défend- 
ant kept his contract and paid the note at maturity, or afterwards, but before 
suit, he would hâve been required to pay no attorney's fées, nor would there 
hâve been any difiîeulty as to the extent of his obligation." The case was 
said to be analogous to a class of usury cases, wherein it is decided not to be 
usury which will invalidate the contract to require, as a penalty for failure to 
pay at maturity, the payment of a sum as extra interest, because the borrower 
may pay the principal and avoid the penalty. "So hère," the court said, 
" the défendant had the right to pay the face of the note when due and avoid 
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attorney's fées. As long as the note retaîned the peculiar characteristîcs of 
commercial paper, viz., up to the time of its maturity and dishonor, the amount 
to bepaid on the one hand,and recovered on the other, was flxed and deflnite." 

To the same eflect is Billingsley v. Bean, 11 Ind. 831; SU-ough v. Gear, 48 
Ind. 100; Smith' v. Munde Nat. Bank, 29 Ind. 158; Hubhard v. Harrison, 88 
Ind. 328; Wyant y.Pattorf, 37 Ind. 513; Walkerv. IToaien, (Ind.) 4 Cent. Law 
J. 248. 

The same views were held in lowa in Sperry v. Horr, 32 lowa, 184; the 
court saying, besides, "that this agreement relates rather to the remedy upon 
the note, if a légal remedy be presumed, to enforce its collection than to the 
sum which the maker is bound to pay. It is not différent in its cbaracter 
from a cognovit which, when attached to promissory notes, does not de- 
stroy their negotiability." 

To the same effect see, also, Nelson v. Ewrett, 29 lowa, 24; Weatherhy v. 
Smith, 30 lowa, 131; McQUl V. QHffin, 32 lowa, 445; Meintire v. Cagley, 37 
lowa, 676. 

In Illinois, Nickerson v. STieMon, 33 111. 372, holds that an instrument prom- 
ising to pay a spécifie sum, "and 610 in addition * * * for attorney 
fées," is a valid promissory note. 

In Oregon the United .States circuit court holds valid such stipulations, and 
the notes or bonds containing them. Wïlson S. M. Co. v. Moreno, 6 Sawy. 
35; Bank of British N. A. v. Ellis, Id. 96, 

So it is also held in Louisiana. Dietrich v. Baylie, 23 La. Ann. 767. 

And in Kansas, Seaton v. Scovill, 18 Kan. 435; and so in Howmstdn v. 
Bams, 5 Dill. 484, by the United States circuit court. 

In Morgan v. Edwards, 53 Wis. 599, the instrument sued on was a promise 
to pay B. or order on a day and at a bank named a spécifie sum of money ; 
and, further, a promise "to pay ail expenses, including attorney's fées in- 
curred in collecting," etc. It was decided that the two promises were insépa- 
rable parts of the same instruments ; that the second promise bound the prom- 
isor to pay. not merely the expenses of enforced collection af ter maturity, but 
whatever expense may accrue to the holder in receiving payment at matu- 
rity ; and that as such expenses were of an uncertain amount, the instrument 
was not a negotiable note. The court, however, expressly refrained from ex- 
pressing its opinion whether a promise in an instrument to pay the expense 
of collecting it after maturity, or by suit, would destroy its negotiability. But 
this latter point was decided in 6aar v. Louisvilïe Banking Co. 11 Bush, 
(Ky.) 182, wherein a bill of exchange had an indorsement on the back of it, 
by which the drawer, drawee, payée, and one indorser agreed "to pay a rea- 
sonable attorney's feeto any holder thereof, if the same shall hereafter be sued 
npon." It was decided to be valid and negotiable. "The reason for the rule 
that the amount to be paid must.be flxed and certain," said the court, "is that 
the paper is to become a substitute for money, and this it cannot be unless it 
can be ascertained from it exactly how rauch money it represents. As long, 
therefore, as it remains a substitute for money, the amount which it entitles 
the holder to demand must be flxed and certain ; but when it is past due, it 
ceases to bave that peculiar quality denominated negotiability, or to perform 
T.lé.no.ll— 43 
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the office of moniey; and henceanythingwhicti onlyreriders itsamount uncer- 
tain after it has ceased to be a substitute for money, but which in nowise af- 
fected it until after it had performed its offlcer cannot prevent its becoming 
negotiable paper. Xlntil the paper in question matured, tlie amount due upon 
it waa âxed and certain^ and it migljt, therefoie, take tlie' place of money. 
When ît became overdue, that fact put an end to its career, and then for the 
flrst time the amount to which tbe holder was entitled became uncertain, or 
rather might be made uncertain by bringîng an action on the bill against the 
parties who signed the agreement indorsed thereon." 

Hère, then, are two conflicting elasses o£ cases, the flrst composed of cases 
decided by the suprême courts of Pennsylvania, Minnesota, Wisconsin» and 
Missouri, holding that a stipulation in an instrument to pay attorneyfees oi 
other expenses of collection makes the amount of it uncertain and deslroy« 
its negotiability; the second, composed of cases decided by the suprême courts 
of Indiana, (when not controUed by a statute,) lowa^ Illinois, Louisîana, 
Kansas, and Kentucky, and the United States courts in Oregon and in Kan- 
sas, afflrming tbe contraj-y doctrine, viz., that such /stipulations do not rendei 
the amount of the instrument uncertain, aud do not destroy its negotiability. 
Clearly the weight of authority is in favor of the negotiability of instruments 
containlng the stipulations. The trueiprinciples applicable to instruments 
containing thèse stipulations appear to. be thèse: 

The amount payable by a negotiable; instrument at maturîty must be cer- 
tain. . , ' 

If this amount is made uncertain by a clause in the instrument requirini? 
the payment at maturity of an indemnité sum as attorney fées or collection 
expenses, besides principal and interest, then the instrument is rendered noL 
negotiable on account of uncertainty in amount. Being not negotiable, 
indorsees cannot sue upon the instrument, nor are indorsees liable to be sued 
on their contract of indorsement of it. But the payée may sue the maker 
upon the instrument. 

If the amount payable at maturity is certain, it îs not rendered uncertain 
by a stipulation to pay indeflnite attorney fées or expenses to be incurred and 
paid a/ter maturity. Such a stipulation does not destroy the negotiability of 
the note or bill. This conclusion is contrary to the décision in the principal 
case of Hardin v. Oison, but is believed, nevertheless, to be sound law, It is 
clearly i-easonable, and is sustained by the great prépondérance of authority. 

Interesting questions are whether, supposing the note or bill to be negotia- 
ble, indorsers are liable to pay attorney fées and expenses of collection, or 
whether only the maker incurs this liability. And whether indorsees, as 
well as the payée, may collect such expenses from the maker, or, if they are 
liable, from the indorsers. In Bullock v. Taylor, 39 Mich. 139, the court say 
that if the agreement is valid, and constitutes a part of the obligation of the 
makers upon which a recovery may be had in a suit owing on the note, then 
it will be conceded the notes which contain it are not within the obligatioji 
the surety has assumed. The surety undertook for the payment of the price 
of the goods to be sold, and not for any failure to pay promptly, and his prom- 
ise cannot be enlarged in any particular without his cousent. This is merely 
dicta, however. 
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In Ware v. City Bank, 59 Ga. 841, the action was by the holder of a draft 
embraeing within it a factor's lien on the drawer's growingcrops and person- 
alty tosecure the repayment of the advance, and 10 per cent, counsel fées, 
Tbis agreement was decided to be altogether between tbe drawer and the ao- 
ceptors, and to relate to the enforcewent of the lien. The action being by tha 
holder (iudorsee) of the draft, the court directed that the attorney's fées be 
disallowed. i 

In Short T. Coffeen, 76 El. 245, itia said that when a note requires the 
maker to pay attorney's fées in case of sait, it seem» the assignor (indorser) 
of such note is not lia^le for the fee in a suit against him. 

Thèse cases do not décide the instrument not to be negotiable, but rathex 
imply the coutrary, the décisions being confined to the enforcement of the 
stipulation considered as a separate contract from the note or biU in which it 
is written. 

There does not seem to be any good reason Why one who indorses a prom- 
issory note should not be held liable to perform ail the promises contained 
lu it. This is the view taken in 1 Dan. ITeg. Inst. § 62, where it is sald that 
the liability for the attorney fee, "as for every engagement imported by the 
bill or note, enters into the acceptor's and indorser's contract." 

In Smith Y.Muncie Nat. Bank, 29 Ind. 158, an accepter of a bill of ex- 
change was held liable. In Hubbard v. Harrison, 38 Ind. 323, the liability was 
enforced against a payée who was in fact an accommodation indorser. Judge 
Deady holds that such a stipulation passes with the instrument to each and 
every holder thereof ; and each subséquent party to such instrniuent becomes 
thereby responsible in like manner for such fee to each and every subséquent 
holder thereof. BritishBankof N. A. v.Bîlîs, 6 Savy. 97. 

In the principal case of Hardin v. Oison}' the fédéral court folio ws a décis- 
ion by the suprême court of Minnesota, and in Howestein v. Bamea, 5 Dill. 
484, the fédéral court followed a décision by the suprême court of Kansas. 
But tbe question is one of commercial law,as to which state décisions are not 
binding upou fédéral courts. 

Chicago. Adblbekx Hamtlto». 
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lOircuit Court, D. MoMdchvietts. NoTember IS, 1882.) 

. COBPOBATION — C30NTBACT WITH DlBECTOR. 

If a contract made by a director with the corporation of which he la director 
is to be construed so as to cover a transaction granting to him enormous com- 
missions, without regard to tbe debts or other liabilitieg of the company, it is un- 
reasonable as aSecting injuriously the rights of the stockholders, and giving 
one director of the company a right without regard to the rights of creditors or 
the liabilities of the company, and is unreasonable and beyoud the power of 
tbe directora to make with their co-directors. 

*S«eiHMi, p. 706. *A.fllritM(l. Sm T Sop. Ot. Rep. 333. 
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2. Same — Who Deembd a Dibectob. 

A contract which provides that plaîntifE was to Tbe chosen one of the direct- 
ors of défendant corporation, and by its express terms he was to be iuvested 
with the duty of superintending and directing its affairs as one of its directors, 
must be construed as if he was actually a director at th3 time of its inception, 
and as if made with him while he was a director. 

3. Samk — AVhen Void— Want of Authobitt. 

Directors of a corporation are its trustées, and the validity of their contracts 
made with a corporation dépends upon the nature and terms of the contract it- 
self, and the circumstances under which it is made, and the efîect of its pro- 
visions ; and if they are pernicious, and tend to worli a fraud on the rights of 
the corporation and the stockholders, the directors hâve no authority to enter 
iuto it. 

4. Sales— Commissions— Whbn not Dvé. 

Where plaintifE was not a broker, and there was no express contract and no 
circumstances from which it can be concluded that any kind of an implied con- 
tract existed between the défendant company and plaintifE by which he was to 
hâve a commission on the sale of a railroad effected by def endant'a corporation, 
he is not entitled to recover any compensation. 

B. D. Smith and W. W. Vaughan, for plaintiff. 

John W. De Ford and W. A. Munroe, for défendant. 

At Law. 

Nelson, D. J., (orally.) I hâve taken the question that was argued 
yesterday into considération, and I am now ready to announce my 
ruling. 

The contract upon which the plaintiff *s case is founded provides 
that the plaintiff was to be chosèn one of the directors of the défend- 
ant corporation. It ha,d in contemplation by its express terms thàt 
he was to be invested with the duty of superintending and directing 
its affairs as one of its directors, and was to hâve that relation to the 
company and its stockholders while he was performing bis part of 
the contract. The contract must therefore be construed in the same 
manner as if he was actually a director at the time of its inception, 
and as if it was made with him while he was a, director. A di- 
rector of a corporation is not absolutely prohibited by law from enter- 
ing into a contract with the corporation through his co-directors. 
Whether such a contract is bindiug upon the corporation must dé- 
pend upon its terms and the circumstances under which it was made. 
Owing to the peculiar relation which the directors owe to the corpo- 
ration, being strictly trustées, and their position being in every senso 
fiduciary, their contracts with the corporation should be scanned, if 
not with suspicion, at least with the most scrupnlous care. The va- 
lidity of such a contract must therefore dépend upon the nature and 
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terms of the contract itselî and the circumstances under which it is 
made. The motives of the parties are not necessarily material, but 
the effect of the provisions of the contract must be especially re- 
garded, and if they are pernicious and tend to work a fraud on the 
rights of the corporation and stockholders, in such case the directors 
must be regarded as having no authority to enter into it. In enter- 
ing into this contract, I perceive no évidence in the case from which 
to infer that either the plaintifP or the board of directors had any 
purpose to perpetrate a fraud on the corporation, or to grant to the 
plaintiff any undue privilèges; but still, if that was the effect of the 
contract, it cannot be maintained. 

In passing upon the question whether the directors had authority 
to make this contract, I must assume its true construction to be whàt 
the plaintiff claims it is, and to embraee commissions to the amount 
which the contract itself provides upon the contract upon which the 
Burlington Eailroad was sold to the Atchison Company. Now, it 
seems to me, in exàmining this contract, that there is very strong 
reason to conclude that the parties never had in contemplation the 
meaning which the plaintiff now contends should be given to it. It 
seems to me that the contract was intended by the parties to relate 
to a différent class of transactions from that which is set forth in the 
déclaration as the breach of the contract, upon which the plaintiff 
relies to maintain bis action. They established by this contract a 
division, comprising four of the New England states, with an office 
in Boston, and placed the plaintiff at the head of the Boston office, 
intending to give to him the business originating and transacted 
within the four states. 

Now it appears that the business which culminated in the sale of 
the railroàd to the Atchison Company was a business which had orig- 
inally corne to the New York office. Ail the plaintiff did aftér the busi- 
ness had comé to the New York office was this : He introduced the 
Company to an agent of the Atchison Eailroad, who resided in Boston. 
He made no contract between the Investment Company and the At- 
chison road for the sale of the Burlington road. His sole services in 
respect to the business consisted of his conversation with Mr. Thorn- 
dike, his interviews with Mr. Coolidge, the président of the Atchison 
road, and in making arrangements for a meeting between the directors 
of the Company in New York and the agents of the Atchison road in 
Boston. The contract itself was made and concluded, its terms settled, 
and the contract perfected by the New York directors, and not by the 
plaintiff. The plaintiff's claim hère rests upon the assumption that 
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the contract provided that he was entitled to his one-third of tbe gross 
profits resulting to the company upon this business, as his compen- 
sation for his services reiidered in this particular instance; and 
although I hâve grave doubts whether that was a resuit wbich the 
parties intended and was embraced within the meaning of this con- 
tract, yet, I am bound, in construing tbe contract as the case now 
stands, and upon the évidence now before the court, to assume that 
this particular business was within the terms of the contract. 

If this contract is to be construed as granting to the plaintiff the 
enormous commibsion which be claims in this suit, one-third the gross 
profits of the company arising out of this transaction, witbout regard 
to the debts or tbe other liabilities of tbe company, I am of the 
opinion that it is a contract wbicb the directors had no authority 
whatever to make with the plaintiff. The service which be actually 
performed seems to be simply that of a broker introducing a customer 
to his employer, througb whom a contract was subsequently perfected. 
If tbe contract is to be construed so as to cover a transaction of that 
kind, it was one that was unreasonable as affecting injuriously tbe 
rights of tbe stockholders of the company, and giving one of the 
directors of the company a right, without regard to the rights of cred- 
itors, to say nothing of tbe rights of the stockholders, in the assets of 
the corporation, giving bim a profit without regard to the liabilities; 
and being of tbis nature, it was not a reasonable and fair contract 
for one of tbe directors of tbis corporation to make with his co- 
directors. 

It might be very well claimed, if this contract related merely to a 
commission on sales actually effected througb the Boston office by 
the plaintiff, or actually originated and perfected within tbe four New 
England states embraced by the contract, that it would not be an 
unreasonable one, provided the results of it were reasonable, not 
affecting the gênerai prosperity and solvency of the corporation. But 
if it is to be construed as covering transactions of this nature, where 
the enormous profit realized in this case would be divided in tbe pro- 
portion of two-thirds to the corporation and one-third to the director, 
it seems to me to be unreasonable, and a contract that ought not to 
be sustained. The services rendered by the plaintiff in tbis case were 
exceedingly slight. He met bis friend, Mr. Thorndike, and called his 
attention to the road which the Investment Company had in its pos- 
session for sale. He subsequently communicated tbe resuit of thèse 
interviews to the directors of the Investment Company in New York, 
the resuit of which was that, subsequently, througb the action of the 
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New York directors alone, this road was sold to the Atchison Com- 
pany at a profit of sometbing over $100,000. To hold that a director 
could make a eontract with his co-directors by wbicb the gross profits 
on a transaction of that kind, and ail transactions of a like nature, 
sbould be divided inHhe proportioii inwhich it is claimed that thia 
eontract provides for, seems to me would be unreasonable and ought 
not to be sustained. 

In regard to the claim of the plaintiff on the count on an account 
annexed, I am also of opinion that there is no évidence in the case 
upon which this count can be sustained. Mr. Hubbard very fairly 
states that what he did was done under the eontract. Tbis count is 
for commissions on this particular transaction. Mr. Hubbard was 
not a broker; he does not claim to bave acted in any sensé as a broker 
between the parties, imder any eontract that he was to reçoive a com- 
mission for his services ; and, to hold that for the services which he 
rendered in this case he is entitled to recover any compensation, 
under the circumstances, seems to me to be altogether out of the 
question. He was not a broker; there was no express eontract, and 
there are no circumstances from which it can be cbneluded that any 
kind of an implied eontract existed between the Investment Company 
and the plaintiff by which he was to bave a commission on this 
transaction. 

I am of the opinion that the défendant is entitled to a verdict. 

Mr. Smith. Your honor understands, of course, that we shall go 
up on that. 

Judge Nelson. I understand that the plaintiff excepts to this ruling, 
and the exception wili be allowed. 



The folio wing décisions bear more or less upon the questions învolved in 
the above case: Blatcliford v. Ross, 5 Abb. Pr. (N. S.) 434; Conro v. Port 
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Plattslurgh & M. R. Co. 54 N. Y. 329; Blake v.Buffalo C. R. Co. 56 K. Y. 
485; U. 8. RolUng Stock Co. v. Atlantio & e. W. R. Co. 34 Ohio St. 450; Rob- 
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San. Bank v. Shawnee Co. Bank, 95 U. S. 557; Stark Bank v. U, S. Pottery 
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Ex parte Alexandeb. 

{District Court, N. D. 2few York. 1883.) 

Habeas Cobpus— Retiew as. 

The circuit court cannot on habeas corpus look behind the record to revîew 
the proceedinga of a court of co-ordinate jurisdiction 

Habeas Corpus, 

The défendant was indicted by a grand jury of the United States 
district court for the western district of Tennessee, on the twenty- 
seventh day of April, 1882, for receiving illégal pension fées on tht 
first day of April, 1881. Subsequently he was found guilty, and sen 
tenced to one year's imprisonment in the Erie county, New York, peni- 
tentiary. The case now cornes before the court on writ of habean 
corpus. In his pétition for discharge the prisoner allèges that the of- 
fense for which he was sentenced was committed on the fifth or sixth 
day of February, when there was no law making it a crime, and net 
oa the first day of April, as charged in the indictment. 

Zenas M. Sivift, for the prisoner. 

Martin I. Toumsend, Dist. Atty,, for the United States. 

CoxE, D. J. The indictment charges the offense to hâve been com- 
mitted on the first day of April, 1881, at a time when, it is conceded, 
section 5485 of the Eevised Statutes was in force. The district court 
of Tennessee had jurisdiction. The jury found the facts as charged 
in the second count of the indictment. There is no irregularity ap- 
pearing on the face of the record. This court cannot, on habeas cor- 
pus, look behind the record to review the proceedings of a court of 
co-ordinate jurisdiction, nor can it receive and act on extrinsic évi- 
dence. If the prisoner at the trial could hâve established the facts 
stated in his affidavit, they might hâve constituted a défense; but 
they cannot be considered hère. If errors were committed on the 
trial, the law suggests a very différent method of correcting them. 

Discharge refused, and prisoner remanded. 
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United States v. Kosb. 

(BUinet Court, 8. D. Neua York. December 21, 1882.) 

Penamt— Action for— Mode ov Procédure— Summonb, Indohsement of. 

Actions for penalties brought in the name of the United States correspond with 
thOiSe brought by the state in the name of "The Peopleof théState of New York;" 
and by section 914, U. S. Rev Bt., the provisions of the New York Code of 
Procédure, in regard to such actions by "The people," etc., are applicable to 
similar actions brought hère in the name of " The United States," and the suin- 
mons served must therefore be indorsed with a gênerai référence to the statute 
by which the action for the penalty is given. Thia indorsement is part of the 
process ; and, being designed to give immédiate notice of the nature of the ac- 
tion, is a material part ; and, if omitted, is not amendable, and the service of 
the summons shoiild be set aside. 

Motion to Set Aside Service of a Summons. 

The action was for a penalty, alleged to hâve been ineurred by the 
défendant under thé provisions of section 450é, U. S. Eev. St. The 
summons was served /without the complaint. The copy of the sum- 
mons, which was delivered to the défendant, was not indorsed with 
any référence to the statute by which the penalty was given, as . 
required by the New York Code of Civil Procédure, §§ 1897, 1964, and 
1962. The prœcipe to the clerk, upon which the summons was is- 
sued, contained only a pencil indorsement, "E. S. 4504." Defendant's 
attorneys appeared, reserving the right to move to set aside the sum- 
mons; and, upon the complaint being served, made this motion, 

William C. Wallace, Asst. U. S. Atty., for plaintiff. 

Goodrich, Deady é Platt, for défendant. 

Bbown, D. J. Actions for penalties brought in the name of "The 
United States" correspond entirely with those brought by the state in 
the name of "The People," etc. Each represents the soyereignty 
which is plaintiff. Hence, when congress adopts (section 914, Eev. 
St.) the "forms and modes of proceeding" of the several states, an 
action by "The United States," brought in the state of New York, 
must be in the form and mode prescribed in this state for similar ac- 
tions by "The People," etc.; and therefore a référence to the stat- 
ute and penalty was required to be indorsed on the summons in this 
action, as pi^eseribed by sections 1897, 1964, and 1962 of the New 
York Code of Procédure. Thèse sections required an indorsement 
"upon the copy of the summons delivered in the following form : 
According to the provisions of, etc., adding such a description of the 
statate as will identify it with convenient certainty, and also specify- 
ing the section," etc. 
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The matter required to be indorsed is a substantîal and maferial 
part of the writ, because designed to give immédiate notice to the de- 
fendant of the nature of the action. The pracipe does not supply 
thia notice, and was not a compliance with the statute. The sum- 
mons having no indorsement was defective in a material part, and 
hence it ia not amendable, and the service of the summons must be 
set aside. Brown v. Pond, 5 Fbd. Eep. 31; Peasleey. liaberairo, 16 
Blatchf. 472; Dwight v. Merritt, 18 Blatchf. 306. 

Motion granted. 



Ukitbd States v. Schlesinoeb and others.* 
{Oireutt Court, J), MauaeKusetU. December 29, 1882.) 

t DcTiEi OK Impohts— ^Recovirt Baok— Pkotest asd Appeal. 

In an action to recover baçk dutiés illegally ezacted, protest and appeal are 
necesaary as a conditioti précèdent to the right to recover, even when the United 
States are plaintiilii in an action to recover duties in ezceas of thoae already 
paid. 

a. Bamb— Rembdt dp Importes. 

Where the United Btates sue to recover duties upon importations of what is 
called stcel in bars, which was entered and duties paid as upon " scrap steel," 
and the goods were delivered before the final liquidation, the défendants may 
set upfacts which maJ^e the assessment-illegal in such action, and are not bound 
to suffer judgment to be entered against them, and proceed by suit to recover 
baclc the amount paid at any time witbin 90 days thereaf ter, under the pro- 
visions of section 2931 of the Kevised Statutes. 

Geo. P. Sanger, U. S. Atty., for plaintiffa. 

L. S. Dahney and W. S. Hall, for défendants. 

LowELL, C. J. Four cases, of which this is one, hâve been argued 
hère within a short time, which bring up for review the décision in 
U. S. V. Cousinery, 7 Ben. 251. I shall criticiee that case with as 
much freedom as if I had made it under like circumstanees ; that is, 
when the important considérations affecting the décision were not 
argued and escaped notice. 

The cases hère pending are of two kinds : those in which the United 
States sue for duties, and those in which the importers sue to recover 
back duties; and the leamed counsel for the importers inform me 
that they are much embarrassed by the principal case. In the four 
cases now under advisement the importers had received delivery of 
thejr goods, and had paid the asséssed or the estimated duties, and 
when a new liquidation was made, they protested and appealed, and 
*Affirmed. See 7 Sup. Ct. Bep. 443, 
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the décision of the secretary was against them. They bave, therefore, 
taken ail the steps prescribed by Eev. St. § 2931, which wasformerly 
St. 30 June, 186é, § 14, (13 St. 213.) Now their embarrass- 
ment occurs in this way : U. S. v. Cousinery is decided upon the 
theory that the importer who has duly protested and appealed may 
pay and then recover back the amount illegally charged to him. 
This ratio decidendi is given on pages 255 and 256 of the report. 
But in a case like the présent, where an importer has received ail his 
goods, before the last liquidation is made, if he should pay the addi- 
tional 8um demanded and sue to recover back what was excessive, he 
would be met by the objection that he had paid voluntarily; and 
under a f amiliar principle of law he cannot maintain an action under 
those circumstances ; while if he refuses to pay and is sued, U. S. v. 
Cousinery décides that he has no right to défend, but must pay and 
sue. 

Nothing can be more familiar than the rules of law on the gênerai 
subject of recovering money once paid. It would be an impertinence 
to cite authorities, and I shall cite none, except to show that the rev- 
enue laws lay down no différent doctrine from that prevailing at the 
common law, but simply permit the common law to operate. 

In EUiott V. Swartwout, 10 Pet. 137, the nsual rule was applied 
that one who pays money extorted from him by a public ofiScer who 
has in his possession property of the payer, so that he can enforce 
payment without suit, is at such a disadvantage that he is considered 
as paying under duress, and may recover back whatever was illegally 
exacted. 

In Cary v. Curtîg, 3 How. 236, the suprême court modified this 
rule by holding that a public oÉScér who was absolutely bound to 
pay into the treasury every dollar which he received, so that he could 
not protéct himself in case of suit, was not liable to an action. Con- 
gress, then in session, approved of the dissenting opinion of Stoey 
and McLean, JJ., in that case, and promptly reversed this décision 
by St. 26 Feb. 1845, (5 St. 727.) This statùte gavé no new rights. 
It simply remioved the obstruction of Cary V. Curtis, and left the im- 
porter to his remedy at common law. That remedy, of course, was 
to pay, if compelled by the rétention of his goods, and then to sue. 
If he paid after his goods had been delivered, as, for instance, upon 
a bond, he could not recover, but should hâve resisted payment. 
Marshall v. Redfield, 4 Blatchf. 221. 

So, when the internal-revenue acts were passed, it was a serions 
question whether the tax-payer had a remedy in court, because those 
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laws required the colleetor to make daily payments to the treasury 
without défalcation or déduction. See the remarks of Nelson, J., in 
Cutting v. Gilbert, 5 Blatchf. 259. But inasmuch as the statute, in 
some parts, took for granted that an action might be brought, it was 
held that the remedy at common law was preserved. Philadelphia v. 
Colleetor, 5 Wall. 720. The colleetor of internai revenue, unlike the 
colleetor of eustoms, bas poM^er to issue a summary warrant of dis- 
tress. Therefore, at common law, a payment to him is compulsory, 
and as soon as the case I hâve last cited was decided, Judge Shipman 
ruled in Sheafe v. Ketchum, 6 Int. Eev. Kec. 4, that if the plaintiiï 
had paid to avoid a distraint of his property, and the tax was illégal, 
he could recover ; so Cliffokd, J., in two passages of the opinion, 
Mandell y. Pierre, 3 Cliiï. 134, says ihat same thing. In the theory 
of the law the collectors of customs retain the goods or money until 
the duties are paid; but if they fail to keep this advantage, they 
hâve no coercive power. ' . 

It is safe to say, I think, that no case bas been decided in which, 
under objection, a plaintiff bas ever reeovered of a colleetor, or of 
anyone else, a payment which was not, in the légal sensé, coerced. 
It is not mentioned in every case, because it is one of those familiar 
facts which are taken for granted. 

Does the act of 1864, now Eev. St. § 2931, change ail this? I 
think not. That act is not an enabling, but a limiting and restricting 
act. It does not purport to tell us when an action may be main- 
tained, but only that the décision of the department shall be final un- 
less certain things are done. It would be convenient for the im- 
porter, and, perhaps, for the Unitpd States, that the rule should be 
as assumed in U. S. y. Çousinery,. but 1 cannot ônd it in the law; on 
the contrary, section 3011, which covers a part of the same ground, 
refers to a payment to obtain possession of the merchandise. 

It is argued that section 2931 appliçs to certain tonnage due» and fées 
not mentioned in section 3011, as.well as to duties. The same answer 
holds good that the statute does not say that ail such fées 0,nd dues 
may be reeovered back if there bas beena protest and appeal, but 
that they never shall unless thèse steps bave been taken. It is the 
fact that the colleetor bas po:wer to coerce the payment of ail suoh de- 
mands by withholding clearances and papers, and if payment is made 
to obtain thèse, the money may be reeovered if.thejcharge.was illégal 
or excessive, and due protest and appeal were niade. 

The statutes of 1839, (as amended,) oî 1845 and 1864, are ail to 

found in the Eevised Statutes, so that the law now reads that the 
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collector shall pay into the treasury ail moneys received by him, 
(Rev. St. §§ 3615, 3617;) that the importer who pays to obtain posses- 
sion of his merchandise may recover back what is wrcngly charged, (sec- 
tion 3011;) providedhe makes sueh protest and appeal as the aot of 1864 
required, (sections 3011, 2931.) Who can doubt that in construing 
thèse sections together, as they must be construed, they leave to the 
tax-payer the rigbt to recover back only when he bas made due protest 
and appeal, and bas bèen compelled to pay ? My opinion would be 
the same if section 3011 had been omitted from the Revision; but its 
présence strengthens the argument. 

I am of opinion, tberefore, that in the two cases in which the im>^ 
porters paid without compulsion they cannot recover. Judge Nel- 
son concurs in this opinion, and in the case làtely tried before him 
wiir enter judgment for the collector. 

This décision, by necessary intendment, gives the right to défend 
an action wherethe United States are plaintiffs. The léarnedjudgB 
who decided U. S. v: Coiisinery, appears at a later time to bave had 
bis attention oalled to the fact that there might be cases of paytaent 
in xvhich the importer could not sue, for in U. S. t. Phelps, 17 Blatcbf . 
312, be said, (page 315 :) 

" ïhe only remedy of the importer is in a suit to recover back the duties 
after paying them, in a case where moh a suit îs aîlowed. This waa the rule 
ing in U. S. v. Cousinery, 7 Ben. 251, in the district court for this district, fol- 
lowing Westray v. V. 8. 18 Wall. 322. Snchruling was approved by Chief 
Justice Waite in Watt v. U, S. 15 Blatchf. 29, and must be held to be the 
law until it is reversed." 

ï bave italicised the remark which I under stand td mean that 
thougb One set of meritorious itnporters may hâve no retùedy at ail, 
yet that no remedy is tbeir only remedy. The point is not decided 
mWestrarfY. 17: S. 18 Wall. 322,' nor in Watt r.U. S; 15 Blatchf . 
29. The chief justice cites Gousinéry's Case witli approVal, as I^have 
done in one case; but I take lea,ve to' think that in thé ôiie instance, 
as in the other, the approval was of the gênerai doctrine that the cir- 
cuit courts must follow Westray v. U. S., and require protest and 
appeal even when the United States are plaintiffs, however they may 
be dissatisfied with it. I think so because the chief justice took pains 
to show that there had been no effectuai appeal in Watt v. U. S.; 
pains whicb were wasted if there could be no défense under any cir- 
cumstances. 

It cannot be the law that the only persons who hâve no judicial 
remedy are tbose who are the most injured by having a fresh demand 
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made upon ihem after they hâve paid ail that was supposed to be 
due, and bave received tbeir goods. 

. In the case now before me the United States sue to reeover duties 
upon four importations of what they call steel in bars, which was 
entered and duties paid as upon "scrap-steel," and the goods were 
delivered before the final liquidation, and the précise case of U. S. 
V. Cousinery is presented. I haye given some reasons for saying 
that they may, défend this action. I will add a secondary, though 
sufficient, reason. The statute (section 2931) upon which the Cous- 
inery Cage rests déclares the décision of the secretary conclusive, 
unless the importer shall bring action within 90 days after payment, 
and thèse défendants hâve not paid, and, of course, the 90 days hâve 
not begun to run ; and equally, of course, the secretary's décision is 
not final. Therefore, if the United States recover ]udgment and col- 
lect the money, the défendants could recover it back at any time 
within 90 days thereafter if the facts make the assessment illégal, 
unless they can now set up the same facts; which, of course, they 
can do to avoid cirouity of action. The only possible ground for not 
j)ermitting them to recover in such supposed action is that they can 
and must make their défense hère and now. 

Upon the facts it is certain, and is not now seriously denied, that 
the goods imported were scrap-steel, and that the United States can- 
not recover the higher rate of duty. 

It appears, however, that through some mistake pf weights in the 
invoices, and without frand, a small sum is due on the défendants' 
own classification. Neither the liquidations nor the déclaration in 
the action inf ormed the défendants of this, and it was agreed that an 
amendment sh'ould be filed, but that costs should not foUow the judg- 
ment unless I thought fit to award them, which I do not. 

The United States will hâve 20 days to except to my ruling upon 
the points of law involved in the case, after which there will be judg- 
ment for the plaintiffs for $116.50 only. 



SoHriBSis&BB and others ». Bbabd.* (Not 1546.) 

United States v. SoHLaâiNaEE and othérS.* (No. 1548.) 

. jfiir cuit Court, D. M(machuMtt». December 29, 1882.) 

DirfiKB ON Imports— Wbought 9crap-Iron. 

The panchings and clippings of wrought-iron boiler- plates and wrought sheet- 
iron, left after the manufacture of tbe boilçr-plates into boilers, tbough ït u 
waste iron, fit only to be manufactured, cannot be deemed scrap-iron for àutl- 
able purposes, because it bas not been in actual usé. 

George P. Sanger, V. S. Atty., for the United States. 

L. S. Dabney and W. 8. Hall, for Schlesinger and otbers. 

LowELL, G. J. Thèse cases are submitted on agreed faots, vhicb 
require me to décide whether the pnncbings and clippings of wrought- 
iron boiler-plates and wroaght sheet-iron, left after the manufacture 
of the boiler-plates into boilers was completed, is dutiableat eigbt dol- 
lars a ton as wrought scrap-iron. If so, tbe impôrtérs are right ; if 
not, the duty charged by the collector is rightly chargea. The stat- 
nte, is Eev. St. § 2504, Scheidule É, p.,466: "Wrought scrap-iron pi 
eyery description, eight dollars per ton. But nothing shall be 
deemed scrap-iron except waste or refuse iron that bas been inactua) 
use, and is fit only to be remanufactured." 

It is agreed that this is waste iron, fit only to be remanufaotujred 
The only question is whether it bas been in actual use. I do not 
fihd any recognized meaning of the words "^otual use" which caBf be 
fairly applied to this new scrap-iron. The plates from which it wâs 
punched or clipped were new, and had been in nq actual use, and 
I çannot discover any use to which the clippings hâve been put, any 
more than I can any to which they may be put hereafter until they 
they are remanufactured. 

The statute seems irrational and barsh, bnt plain. The eubjject is 
thproughly considère^, and the v-arious statutes, down to the Beyised 
Statutes, are compared by Judge Devbns in bis opinipn on one of thèse 
cases, in 16 Op. Atty. 6en. 445, with which I concïir. Tlie orders 
will be: 

In No. 1546, judgment for the défendants for costs. 

In No. 1548, judgment for the! plaintiffs for $1,611.92, an^interpaV 
and costs. 

•Reversed. See 7 6up. Ot Rep. &46. ; 
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Uottsd States p. Loeb and others, 

{Ofreuit Court, 8. D. New York.) 

DiRrnxER's Boni>— JunaMEST on. 

In an action on a distiller's bond, a rerdict was rendered for the full amount 
of the bond, subjeot to the opinion of the court upon tlio question whetlier tho . 
BUreties were entitled to a déduction from the verdict of the amount realized 
from the sale of the distiller's personal property. Hdd, on a motion for judg- 
ment on the verdict, that the judgihent should be entered for thé full amount 
of the bond, the sum realized from the personal property not being a légal 
off-set. 

Mr. mu, Asst. Dist. Atty,, for the United States. 

Mr. Ellis', for défendant Conklin. 

CôxE, D. J. Thi$ is an action on a leaseholder's (distiller's) bond. 
On the trial a verdict was rendered for the full amount of the 
bond and interest, subject to opinion of the court. The plaintiff 
now moves for judgment on the vetdict. The défendant Conklin, 
one ôf the sureties, insista that there should be dedacted from the 
verdict the amount realized from the sale of the distiller's personal 
property, which was forfeited for varions violations of the statute, 
and sold according to law. This position cannot be successfully 
màintained. It was the évident intention of congress that in cases 
of fraud, not only the personal property but the real estate should 
be forfeited. The bond in this case was given pursuant to section 
3262 of the Eevised Statates, as a substitute for the real estate; the 
distiÙer holding simply a leasehold interest therein. The act pro- 
vides, in substance, that if the distiller is not the owner of the fee, he 
must obtain the consent of the owner and inoumbrancers to the effect 
"that in case of the forfeiture ôf the distillery premises, or of any part 
thereof, the title of the same shall vest in the United States." In 
lieu of this consent the distiller may give a bond — the bond in this 
case — conditioned "that in case the distillery, distilling apparatus, 
or any part thereof, shall by final judgment be forfeited for the vio- 
lation of any of the provisions of law, the obligors shall pay the 
amount stated in said bond. " 

In order to establish the liability of the obligors, proof is necessary 
that the distillery, distilling apparatus, or some part thereof, bas, by 
final judgment, been forfeited. This proof was produced on the trial, 
Nothing further was required. The bond is not intended as security 
simply; it is enforced as a penalty — as a punishment for fraud. V. 
S. T. Distillery at Spring Valley, 11 Blatchf. 265. If the position of 
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défendant îs a correct one, no action at ail could be maintained if the 
sale of the personalty aggregated the pénal sum of the bond. The 
obligors bound themselres to pay to the United States the sum of 
$16,000, in case the distillery, etc., described in the bond, should, by 
final judgment, be forfeited for the violation of law. The distillery 
was so forfeited, and the obligors are now called npon to make good 
their covenant. The law is undoubtedy harsh, but défendants en- 
tered into this obligation with full knowledge of its provisions, aud 
hâve now no reason to complain. 
The motion for judgment ia granted. 



HUBBABD V. ThOMPSO».* 

(Oireitit Court, E. D. Missouri. December 14, 1882.) 

OoPTKiGHT— Infrinoemhnt — Preliminaht Injonction— Account. 

Where a bill for the infringement of a copyright stated that the copyright 
claimed to hâve been infringed had been assigned to the complainant by the 
<ief endant, and charged the défendant with having infringed said copyright by 
the publication of a book therein described, and in the prayer asked for » 
preliminary injunction, an accounting, etc., and -where affid^rits were filed 
«gainst the injunction, which tended to prove that the contract which com- 
plainant claimed had operated as an assignment of said copyright had not been 
intended to so operate ; that the agreements therein, to be perf ormed by com- 
plainant, had not been performed by him ; that said contract had been abro- 
gated bef ore the book complained of had been published ; and that the publi- 
cation of said book had not infringed said copyright, — hAd, that an injunction 
êimplicHer should be refused, but that défendant should be required to give a 
bond to answer to any damages that might be adjudged against him in the 
case, and that he should be required to préserve an account of ail the copies of 
said book which he had disposed of , and keep an account of ali of said booka 
which he might thereaf ter dispose of . 

In Equity. Motion for a provisional injunction. 

The bill in this case charges the défendant with having infringed 
the copyright of a book entitled the "lUustrated Stoek-Doctor and 
Live-Stock Encyclopedia," alleged to hâve been assigned by him to 
the complainant. The alleged infringement oonsists in the publi- 
cation by défendant of a book entitled "The American Farmers' Pic- 
torial Cyclopedia of Live-Stock." The prayer of the bill asks for 
an acco.unting and damages, and that défendant be first prelimiriarily 

•Reported by B. F. Rex, Esq., of the &t. Louis bar. 
T.14:,no.ll — 44 
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and subsequently permanently enjoined from publishîng and selling, 
or offering for sale, any copy or copies of the infringing publi- 
cation. Numerous affidayits were filed for and against the pre-. 
liminary injunction. Those against the injunction tended to prove 
that the copyright of the "lUustrated Stoek-Doctor and Live-Stock 
Eucyolopedia" had not been assigned as alleged, to complainant ; 
that the contract alleged to hâve operated as an assignment con- 
tained agreements to be performed by complainant which he had 
failed to perform ; that said contract had been abrogated before the 
publication of "The American Farmers' Pictoral Cyclopedia;" that 
this latter work was an original compilation, and that its publication 
had not infringed the copyright on the "Illustrated Stock-Doctor and 
Live-Stock Encyclopedia." 

Josiah R. Sypker and S. M. Breckinridge, for complainant. 

John B. Henderson and Kerr, Oibson é Kcrr, for défendant. 

Teeat, D. J. It is not advisable, in passing on this motion, to 
elaborate the views of the court ; for the case must go to final hear- 
ing on the merits. 

It must suf&ce to say that the relationship of the parties te the 
controversy is complicated by the alleged contract between them, and 
its alleged abrogation. Whether the original contract and its all^ed 
abrogation covered the copyright, is yet to be determined; also the 
question of non-performance of eovenants. It may be that défend- 
ants compilation is substantially a reproduction, within the rules of 
law, of plaintiff's publication, or it may be otherwise; yet upon this 
motion, under the doubts existing, the rule in equity requires, and it 
is so ordered, that instead of an injunction gimpliciter, that the de- 
fendant give a bond in the sum Of $5,000, with John P. ïïilfensfein 
as surety, to answer to any damages that may be adjudicated against 
him in this case; and that he keep an account of ail the books by 
him hereafter sold orotherwise disposed of, and préserve an account 
of those heretofore sold and disposed of, which the plaintiff allèges 
ixve covered by the terms of the contract between them and the sup- 
liosed assignment of the copyright in the bill mentioned; that is, of 
"Thé American Farmers' Piotorial Cyclopedia of Live-Stock," etc., 
published by the défendant. 
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Wbstebn Electbio Manuf'g Co. v. Chicago Eleotbic Manup'g Co. 

LCircuit Court, N. D. Illinois. December 26. 1882.) 

1. Patents for Inventions — Patentable Invention. 

"Where tlie proof shows that complainanfs devices hâve heen generally 
adopted, the fact that simultanéoUsly a number o£ inventors had given their 
attention to the subject-matter covered by the devices, is évidence that some- 
thing more was required than mère mechanical slsill to accomplish the resuit 
obtained by complainant's patent. 

2. Samb — CoMBiNATioN— New Result. 

Where the resuit produced by an aggregation of parts is the transmission of 
signais to a car when in motion, which had never been produced bcf ore the com- 
bination was adopted, and some of the parts in the combination performed a 
new function, the whole combination produces a neW resuit. 

3. Same — Infkingement — Deckbb. 

Where tbereis no controversy on the question of iafringement, complainant 
will be entitled to a decree and an accountiuf. 

In Equity. 

G. P. Barton and J. M. Thacher, for complainant. 

Merriam é Whipple, for défendant. 

Blodgett, D. J. This is a bill to enjoin infringement by défend- 
ant of patent No. 172,093, issued Pebruary 1, 1876, tO Elisha Gray, 
(application for which was fîled February 3, 1873,) for "an improve- 
ment in électric annunciatorB for elévators" and patent No. 148,474, 
issued March 10, 1874, to Augustus Hahl, (application for which was 
filed February 7, 1872,) for an "improvement in électric indicators 
for elévators;" both of which patents complainant claims to own, by 
assignaient from the patentées, and no contest is made as to com- 
plainant's title. 

Défendant dénies the validity of thèse patents : 

(1) For want of novelty. 

(2) That the Gray patent was îrregularly îssued on an interférence declared 
between the applicaiion of Gray and the patent of Hahl after the Hahl patent 
had been issued. 

(3) That both patents, but especially that of Gray, are void for want of 
certainty in the description of the thing claimed to be invented. 

(4) That each of said patents only shows an aggregation of parts which, 
in the combination, perform no new results. 

The Gray patent showed two méthode" of Connecting the annuncia- 
tors in the elevator cab with the signal keys on the several floors and 
with the battery : one by means of a flexible cable of insulated wires, 
whioh wasattacbed tothe car with sufficient slack to allow the, car to 
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pass up and down the elevator well, — this is called the Jlexibh cable 
method; and the other by means of wires suspended upon or against 
the side or wall of the well, and with which wires projecting from the 
the car and connected with the annuneiator were kept in contact as 
the car passed up and down the elevator well, — thia latter is called the 
slidlng or friction contact method; and the proof withont dispute shows 
that Gray first conceived the idea of this device in the latter part of 
1870, and between that time and March 1, 1871, he constructed and 
put in opération an electric annuneiator in the elevator in the Palmer 
House ii'j this city upon the slidingor friction contact method. The 
Hahl patent also shows two methods of Connecting the annunciators 
in the car with the signal keys and battery,^ — one by the flexible cable 
and the other by a friction contact device, — although the minor détails 
of each are somewhat différent from that of Grray's. 

VVhile the Hahl application was pending in the patent-office, inter- 
férences were declared between his device and pending applications for, 
Bubstantially, the same thing by Edwin Holmes and James H. Corey, 
which resulted in a décision by the commissioner in favor of Hahl 
as the first inventor as against both Holmes and Corey, and the 
patent was issued to Hahl, dated March 10, 1874. After the patent 
had been issued to Hahl an interférence was declared between the 
applications of Gray which had been filed in February, 1873, and 
Hahl, and pending this interférence, after proofs had been taken, 
concessions were made between Gray and Hahl by which Hahl ad- 
mitted Gray to be the prior and first inventor of the device contained 
and claimed in the first claim of the Gray patent, and Gray conceded 
to Hahl priority of invention of the flexible- cable method of Connect- 
ing the annuneiator in the car with the signal keys and battery; the 
proof showing that although Gr^ay may hâve conceived the idea of 
the flexible-cable method prior to Hahl, yet Hahl was the first to 
embody that idea in a working mechanism, as well as the first to 
apply for a patent thereon. 

After thèse concessions, the Gray patent was issued with only one 
claim, as f oUows : 

" The combination of a movable elevator car, an annuneiator attached thereto 
and moving therewith, circuit closing or breaking signal keys on différent 
floors, respectively, of a building, and mechanism whereby an electric current 
is maintained between the signal keys and the annuneiator without interrup- 
tion by the mpvement of the car." 

Since the commencement of this suit, the eomplaînant, as owner 
of the H-ahl patent, bas disclaimed so much of the Hahl patent as 
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claimed the sliding contact or friction method. Thèse concessions 
and disclaimer left the Gray patent, covering only the gênerai princi- 
ple of Connecting the annunciator in the moving car of an elevator 
with signal keys on the respective floors of the building and the bat- 
tery by the means shown, butconceded priority of the flexible-cable 
method to Hahl. 

The défense of want of novelty rests mainly on the patents of 
Holmes and Corey for similar devices, and the analogous devices of 
Poster, and the gas-tube by which gas is carried by means of a flexi- 
ble tube to burners in an elevator car. 

As to the Holmes and Corey patents it is sufficient to say tbat 
they were put in interférence with the Hahl patent before the patent- 
office, and the commissioner, on proof, decided that the invention of 
Hahl was prior to that of either Holmes or Corey. This décision of 
the commissioner may not be so wholly conclusive upon ail the world 
as to prevent the citation of the devices pf Holmes and Corey as an- 
ticipating the Hahl patent, but no proof is introduced on this trial 
•which was not before the commissioner on the interférence, and it 
seems to me there can be no doubt that the décision of the commis- 
sioner was correct upon the testimony in the matter then before him, 
and that his award of priority, to Hahl sufficiently disposes of the 
Holmes and Corey devices for the purposes of this case. 

The Foster patents are> for devices for . transmitting signais by 
means of pneumatic tubes. Neither of them shows the application of 
the deviee to an annunciator in the car of an elevator while in mo- 
tion; and even if they had shown such application of the Foster de- 
vices, I do not think a person could, without invention, from any hint 
or suggestion in the Foster devices, by mère mechanical skill adapt 
the System of electric calls used in Hahl's deviee to an elevator car. 
The same may be said of the flexible gas-pipe. Neither air working 
through a flexible pneumatic tube, nor gas passing through it for the 
purposes of illumination, are the electric fluid.and it required some- 
thing more than was done either by .Foster with his pneumatic tube, 
or whoever applied the gas-tube, to apply electricity to the Opération 
of an annuiieiator in a car in mibtibn. The proof shows that since 
the Hahl and Gray patents this deviee has been generalïy adopted 
for use in elevator cars, and its adoption, and the fact that almost 
simultaneously quite a number pf inventors — two of them, at least, 
Gray and Holmes, well known to the pul^lic for valuable inveptions 
in the field of eleotrioal science— had given their attention to the snb- 
jeot-matter cpvered by the devices now before us, is évidence that it 
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required Bomething more than mère mechanical sMU to accomplish 
the resuit attained by this patent. 

As to the second point, that this device shows only a mère aggre- 
gation of parts and produces no new resuit, it is sufficint to say the 
resuit produced is the transmission of signais to a car when in motion, 
which was new and had never been produced until this combination, 
and that some of the parts in this combination perform a new func- 
tion, and the whole combination produces a new resuit. 

As to the objection that the Gray patent was irregularly issued, it 
is, perhaps, not material to the purposes of this case to consider that 
point serionsly, becausè the défendant in this case is shown by the 
proof to only use the flexible-cable method covered by the Hahl 
patent; but I bave no doubt that under section 4904: of the Eevised 
Statutes the commissioner of patents had the right to déclare an in- 
terférence between Gray's applica,tion and the Hahl patent, as the 
statute expressly gives him the power to déclare an interférence 
between "any pending application and any unexpired patent." So, 
too, it seems to me that both patents are sufficiently definite in their 
statements to describe and cover the inventions claimed. 

There is no controversy in this case on the question ol infringe- 
ment. The proof shows that the défendants haveused, and are using, 
the flexible-cable method shown and desoribed in the Hahl patent. 
I can, therefore, see no reason wby the complainant is not entitled to 
a decree and au aceounting. 



J. B. Brbwsteb & Co. and otbers ». Pakbt. 

(Circuit Court, D. Masiachutett). December 19, 1882.) 

Patents fob Inventions— Reissdb—Pbbliminaht Ihjunction. 

A motion for a preliminary injunction against an inf ringement cf a reissued 
patent, where there ia no doubt tiiat the reissue is in terms broader than the 
original, but which change maj be legitimate, as describing the rea] invention^ 
will be denied. 

In Equity. 

L. Qifford and W. B. H. Dowse, for complainants. 
J. A. Loring and W. P. Preble, Jr., for défendant. 
LowEtL, C. J. This motion is for a preliminary injunetion against 
an infringèment by the défendant of the reissued patent No. 6,018^ 
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for an improvement in carriage sprîngs. This invention bas for its 
object to improve the manner of Connecting the bodies of light car- 
riages with the side-bars, by which they are Bupported, and consista in 
interposing a pair of semi-elliptie springs between said side-bars and 
the wagon body. The single claim of the reissue is: "The semi- 
elliptic springs, G, G, interposed between the side-bars, F, F, and the 
wagon body, ail combined. substantially as specified." 

The suit is brought by J. B. Brewster & Co., the owners of the pat- 
ent, and James Hume, the exclusive licensee for Amesbury Mills, a 
territory in which a very large number of carriages are made. 

Two défenses are insisted on — that J. B. Brewster & Co. bave 
issued licenses to a great number of spring makers, to make and sëll 
springs fit to be used in the patented combination, which imply a 
right to use or authorize the use of the springs in making carriages, 
and that the défendant bought hia springs of a licensee ; and that 
the reissue is void. ■ 

To the first défense the reply of the plaintiffs is that Hume's ex- 
clusive license to make and sell in Amesbury Mills is older than the 
licenses to the spring makers, and was well known to them and to 
the défendant; and to the second, that the reissue claims the true in- 
vention of Wood, the original patentée, and was taken eut only 14 
months after the patent was granted. 

There can be no doubt that the reissue is, in terms, broader uian 
the original, and that it. includes and was intended to include one 
class, though not a large çlass, of carriages not covered by the orig- 
inal patent. The patent, No. 139,348, describes and claims an im- 
provement of carriages having the ends of the side-bars supported by 
elliptic springs, by adding middle springs. The claim is: "A frame, 
consisting of the side-bars, F, F, downwardly-bowed end springs, E, E, 
and upwardly-bowed middle springs. G, G, constructed, arranged, and 
applied as and for the purpose described." 

It is seen at once that the reissue omits the end springs, E, E, and 
thus covers wagons rigidly attached at the ends, which are not withiii 
the former claim. Under the law, as formerly understood, I sbould 
not doubt that thie change is legitimate, as describing thereal i^iven- 
tibn ; but under late décisions of the suprême court I hesitate to dé- 
cide so on a motion of this sort, especially because I am not able to 
say what limit of time that court intend to lay down within which a 
mistake of judgment may be corrected. True, it is as easy to dpeide 
sueb a question on motion as at a hearing, but the différence is that 
a wrong décision on a motion, is npt appealable, and, besides, it is 
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within the power of the court at a hearing (thougli not often exercised 
of late) to grant a decree for damages or profits and withhold the in- 
junotion. For thèse reasons, though my impressions are in favor of 
the plaintiffs, I must deny the motion. 



Wabd V. Gband Dktoub Plow Co. 

(Circuit Coiiri, N. B. Illinois. January 8, 1883.) 

1. Patent for IirvENTioN-r-CoLOEABLE Différences— Infringement. 

Where defendant's device, used in a combination of parts, is the same for ail 
practicable purposes, and performs the same function, and no other, in the 
mechanism as the device of complainant, and the différence hetween the de- 
vices is merely colorable, it is an infringement of complainant's patent. 

2. Same— EvroENCE of Noteltt akd Utility. 

Where the proof shows tliat many others had endeavored unsuccessfully to 
Bccomplish what the complainant achieved, and also that the device of com- 
plainant was at once accepted by the public, the faot of success and acceptance 
by the piablic in a field where others had tried and failed, is sufflcient évidence 
that the device was both new and useful. 

In Equity. 

J. G. Manaham, for complainant. 

West é Bond, for défendant. 

Blodgett, D. J. This is a bill to enjoin the alleged infringement 
of a patent to Adam B. Spies, No. 153,22.5, dated ^ ily 21, 1874, for 
an "improved harrow," and for an accounting. Deiundant dénies the 
infringement, and dénies the validity of the patent for want of nov- 
elty. Complainant claims by assignment from the patentée, and 
no question is made to his title. The Spies harrow is made by at- 
taching two or more sections to a draw-bar, so that each section may 
rise independently of the other, or others, and so that each section 
may préserve its relative position to the other section or sections, 
without the use of other hinges or other Connecting devices between 
the section. The sections are joined to the draw-bar by means of an 
eyebolt fastened through the draw-bar so as to leave the eye in a 
vertical position, and a devis which passes through the eye of the 
eyebolt, and is attached horizontally or flatwise to the front end of 
one of the section beams, and each section is connected to the draw- 
bar by two such joints. This form of connection gives two vertical 
joints or points of articulation, — ône at the olevis-bolt and one at the 
connection between the devis and eyebolt, — but only gives one joint 
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or point of movement laterally, which is at the connection of the 
devis and eye, and is necessarily quite limited. The advantages 
claimed for thismode of Connecting the sections tothedraw-barare — 

(1) In turning around it is impossible for one section to get over or under 
anollier, as ail the sections arekept in line of the draw-bar, from thefactthat 
they are attached to the draw-bar at two points, and they are allowed so slight 
a latéral motion that they cannot interfère with, or override each other ; (2) 
the devises hâve sufflcient play at the eyebolt joint to allow an undulating 
or tilting motion of the sections, which enables them to adjust themselves to 
the inequalities of the ground ; (3) the two vertical joints make it easy to 
raise the sections freely to such height as may be required to clear them from 
accumulated rubbish, and also permita the sections to readily adjust them- 
selves to the surface of the ground over which they pasa. 

The patentée saya : 

" I make no claim to the harrow generally, as to the shape or numberof the 
sections or the structure of the sections, nor do I claim the draw-bar, for I am 
aware that thèse are not new ; but I claim as my invention the eyebolts, A, 
A, A, A, and the devises e, e, e, e, in combination, one pair of each to each 
section of the harrow, and in combination with the section and draw-bar, sub- 
stantially in the manner and for the purpose specifled." 

The défendant uses the devis in precisely the position and rela- 
tion to the other parts of the mechauism as is shown in the complain- 
ant's patent, but instead of an eyebolt and shank, which passes 
through the draw-bar, défendant uses an eye fastened to the draw- 
bar by a bifurcated clip, which clasps the draw-bar on each side, and 
the legs of which are secured to the draw-bar by bolts or rivets. The 
eye is set vertically, and the only différence in fact between the de- 
fendant's joint or coupling, by which his sections are attached to 
the draw-bar, and the complainant's, is that the defendant's eye- 
bolt bas this split shank instead of the straight boit passing through 
the draw-bar, as shown by complainant. Defendant's joint is the 
same for ail practical purposes and performs the same functions and 
no other, in the mechanism as the Spies joint. The différence is 
merely colorable and clearly infringes the patent. 

Upon the question of novelty, défendants hâve put in évidence — 

" (1) Patent of J. H. Eldward, issued Noveraber 17, 1868, for a sectional har- 
row ; (2) patent to Andrew Nuquist, issued July 27, 1869, for a harrow with zig- 
zag sections ; (3) patent to N. McCuen, dated February 25, 1862, for a harrow in 
sections ; (4) patent to J. E. Van Biper, dated August 6, 1867, for a sectional 
harrow." 

In ail thèse harrows the sections are shown to be connected to the 
draw-bar by joints or links, but none of them show the âat joint pe- 
culiar to Spies' device. 
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Défendants bave also shown by tbe proof the use of two harrows 
not patented prior to the invention of Spies, — one made as early as 
1862, by John A. Jacobs, of Whitesidecounty, Illinois, — inwhich tbe 
sections were loosely jointed to the draw-bar, but tbe joints were dif- 
férent in their formation and opération from the Spies' joint in this: 
the joint was formed by a boit passing through the draw-bar, the rear 
of which was split or bifurcated so as to clasp or embrace the forward 
end of one of the section beams flatwise, or horizontally, and attached 
to the beam by a boit passing horizontally through thèse legs and the 
beam. This gave the devis pin-joint of the Spies device, but did not 
give the eyebolt and clevis-joint of Spies' patent, and therefore did 
not allow of the tilting motion which is obtained by the Spies con- 
nection. 

The other was piade and used by Mr. J. A. Patterson, of Eock Falls, 
Whiteside county, Illinois, as early as 1870, in which the sections were 
attached to the draw-bar by hooks and eyes, forming a joint similar 
in its opérations and characteristics to the joint in the Jacob 's harrow, 
only allowing motion in one direction, ajid one point of articulation. 

The différences between thèse couplings, shown in the Spies device, 
and those shown in the older art, are not in one sensé very wide, but 
the peculiar adaptation of the Spies coupling, to secure just the re- 
suit needed for a successful harrow, is abundantly shown by the 
proof, and undoubtedly makes the point, and perhaps the only point, 
in which he improved on what others had done before him. The 
proof, howeyer, shows not only that many others had endeavored 
unsuccessfully to accomplish what be aohieved, but also that his de- 
vice was at once accepted by tbe public ; and the fact of success, and 
acceptance by the public, in a field where so many others had tried 
and failed, is sufficient évidence that his device was both new and use- 
ful, a ad the result of inventive genius. 

The défendants insist that their harrow is like the harrows of those 
who preceded Spies in the art. The answer to this is simply that it 
is like prior inventions in aU particulars except the Spies double joint, 
and they bave taken the Spies double joint bodily and appvopriated 
it to their use by a mère colorable change, which leaves tbe joint in- 
tact to perform the function which Spies intended it should perform. 
Spies' patent, and the records of the patent-office also, show that Spies 
fully comprehended the point of différence between his invention and 
that of those who had preceded him, and that be claimed as the 
spécial merit of his device the mode of attaching his sections to the 
draw-beam, 1, by thèse flat or horizontal double joints; and the opin- 
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ion of the commissioner in chief of the patent-office, which is in évi- 
dence in the case, shows that after the rejection of Spies' application 
for a patent by the primary examiner, his patent and daim was al- 
lowed, on appeal to the principal examiner, upon the spécifie ground 
that he had accomplished by bis double joint what the state of the 
art showed no inventer who had preceded him had done. It is true, 
this décision of the examiner as to the patentability of the device is 
not conclu si ve upon this court, but I think it deserving of mention that 
the distinguishing merit of Spies' harrow was understood by himself 
and appreciated by the patent-office, and is not the ex post facto dis- 
uiseovery of an expert or solioitor after the issue of the patent. 

The complainant is entitled to a decree finding the patent valid, 
and that défendant has infringed the same. 



SxJN Mutual Ins. Co. and others v. Mississippi Valley Toansp. Co.* 
(District Court, E. D. Miasouri. December 13, 1882.) 

1. Pleading— Corporations. 

Where parties joined as libelants are corporationa the libel shouM 80 aver. 

2. Same — Joindeb dp Pahtiks. 

Where goods belonging to diCerent parties are shipped by the same vessel, 
and are injured by a common disaster caused by the same act of négligence on 
the carrier's part, the différent shippers or their assignées may join in flling 
a libel in admiralty to recover their damages. 

3. Samb. 

In such cases the demand of each libelant should, it secms, be alleged in a dis- 
tinct article. 

4. Same— Pi^ADTNG— ExHiBiTS. 

Where the cause of action set foith in a libe! has arisen from the violation 
of a written contract of aïreightment, the libel should so state, and the con- 
tract should be annexed to the libel, or a légal excuse for its absence given. 

5. Common Carrier — Négligence — CoLiiisioii Caused bt Carelbssness oi' 

Parties Fuhnibhing Motive Power. 

Where A., a common carrier, which owned a line of barges, contracted with 
B. to convey certain goods on its barges safely from C. toD., the dangers of nav- 
igation and collision excepted ; and where, wtile A. was getting togcther its 
barges in the harbor of C, preparatory to starting them to D., the barge in 
which B.'s goods had been placed was brought into collision with another of 
A. 's barges, through the mutual carelessness of two tug-boats belonging to 
E., but which were in A.'s employ, and at the time engagod in towing said 
barges, and B.'s sald goods were damaged, — hdd, that the collision was not an 
excepted péril, and that A. was liable to B. for the damages which he had sus- 
tain éd. 

•Heported by B. F. Rox, Esq., of the St. Lonls bar. 
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6. Samh— Limitations. 

Suit havlng been brought againat saîd carrier, iipon thé cause of action above 
stated, about 28 months after the collision, hdd tbat the demand had not be- 
come stale. 

In Admiralty. Suit for damages. 

The libelants alleged in their original Hbel that they were insnr- 
ance companies ; that respondent was a common carrier, and the owner 
of a barge line running between St. Louis and New Orléans; that 
several différent lots of merchandise (describing them) insured by 
libelants had been delivered to respondent, "for the respondent, 
as common carrier, to receive, take care of, and to safely and 
securely carry and convey from said city of St. Louis to the said city 
of New Orléans without delay, the dangers of navigation, explosion, 
and collision only excepted, and there, at the said city of New Or- 
léans, to deliver ail the said goods, in like condition and good order, 
* * * for certain reward to be paid therefor; and that respond- 
ent had, as such common carrier, accepted said merchandise for 
transportation as aforesaid;" that said goods were laden on defend- 
ant's barge, New Orléans, which was moored along-side of a ware- 
house in East St. Louis ; that respondent was the owner of another 
vessel known as barge Fifty-four, upon which respondents had laden 
a cargo, and which they had moored along-side of an elevatcr at the 
city of St. Louis; that défendants, intending to use one of their tow- 
boats to tow thèse barges to New Orléans, hired two steam-tugs to 
tow the barges from the places at which they were respectively moored 
to a point in the harbor of St. Louis at which their wharf-boat and 
tow-boat were lying; that, in pursuance of that hiring, respondents 
ordered one of said tugs to go for one of said barges, and the other to 
go for the other; and tow themto their said wharf; that each of said 
boats made fast to the barge for which it had been sent, and started 
for respondent's wharf; but before reaching it the two barges were 
brought into collision with each other through the mutualcarelessness 
of the crews of said tug-boats, and the merchandise shipped as afore- 
said greatly damaged; that libelants respectively paid the con- 
signors of the merchandise insured by them the amount of their 
losses; and that said consignors assigned their respective causes of 
action arising as aforesaid to libelants. 

The demands of the libelants were ail alleged in the same article, 
It was not stated whether the contracts of aflfreightment were written 
or oral, (tbough they were in fact written,) and they were not set 
out in or attached to the libel; nor was it stated in the libel whether 
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or not libelants were corporations. The coUiBÎon was alleged to 
hâve occurred February 1, 1880. The libel was filed July 22, 1882. 

The respondent excepted to the libel on the foUowing grounds, to- 
wit: (1) That libelants had delayed the production of suit for the 
enf orcement of their pretended demanda until the same were stale ; (2) 
that the libel was multifarious ; (3) that it did not state any cause of 
action, inasmuch as it was alleged that it was based upon a cause of con- 
tract of affreightment, and said libel did not state with légal certainty 
sufficient facts to show what such contract was, and did not state facts 
sufficient in law to show that respondent ever made a contract of 
affreightment with libelants, or that they hâve any cause of action 
upon any contract of affreightment against respondents; that said 
libel did not state facts authorizing libelants to sue upon any contract 
of affreightment, nor facts showing any breaoh of contract of affreight- 
ment upon which it is liable to libelants ; that said libel mingles in au 
inextricable manner in one statement, several distinct alleged and pre- 
tended causes of action, (not describing either with légal certainty,) 
which cannot be so united and pleaded; that said libel was not drawn 
with suf&cient certainty and précision toenable the respondent to an- 
swer same with safety; and that it is vague and indefinite, andviola- 
tive of the rules of admiralty pleading req^uiring particularity and 
certainty. 

0. B. Sansum and Brown é Young, for libelants. 

Given Campbell, for respondent. 

Treat, D. J. 1. It appears from the vérification that each of the 
libelants is a corporation; and, if so, the libel should so aver. 

2. If thecontracts of affreightment were in writing the libel should 
80 state, and annex the same, or give a légal excuse for not so doing. 
According to the libel there was. a common disaster, whereby the in- 
jury was donc to the property named, làelonging to différent owners, 
to whose rights, respectively, thèse libelants separately succeed. Their 
right to ]"oin in the action is within the reason of the rule laid down 
in collision, and other cases, to prevent multiplicity of suits resting 
on a common ground. If it be found true, as averred, that the same 
act of négligence caused the injury to each, nothing will remain other 
than to ascertain the extent of damages sustained by each owner, and 
to enter a decree accordingly. In other than admiralty proceedings 
such joinder would be inadmissible. 

Eule 23 in admiralty states the gênerai mode of pleading, under 
which there may be some doubt whether the interest or demand of 
each libelant should not be alleged in a distinct article, so that the 
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respondent may answer thereto as the facts justify, for it may be very 
différent défenses exist. 

The exceptions will be sustained as to the three points hère stated, 
and leave granted to amend accordingly. 

The exceptions as to ail other points are overruled. 



An amended libel was thereupon filed, to which were attached as 
exhibits bills of lading for the goods alleged in the libel to hâve been 
damaged. The bills of lading each contracted to deliver the mer- 
chandise described therein •without delay at New Orléans, "the dan- 
gers of navigation, fire, explosion, and collision excepted." 

Tebat, D. J. The libelant, subrogated to the rights of several 
shippers and consignées, claims, under respective contracts of 
affreightment, that the respondent is answerable for the non-delivery 
of the goods shipped. The bills of lading contain the excepted périls 
as to the dangers of navigation, etc. 

The facts are, briefly, that many goods were shipped on respond- 
ent's barges in the port of St. Louis, one of the barges being on the 
Missouri shore and the other on the Illinois shore and above the 
bridge. The respondent had its barges at différent points in the port 
for the purpose of being loaded, and when so loaded employed har- 
bor tug-boats to tow them to respondent's wharf-boat, where the 
gênerai tow was made up for the purpose of transporting or towing 
the fleet of barges down the Mississippi river to their destination. 
In the course of respondent's business two tugs were sent by it above 
the bridge, — one to the Illinois shore and one to the Missouri shore, — 
each to tow respectively a specified barge to respondent's wharf-boat. 
It so happened that the respective tug-boats, in the attempted per- 
formance of ^their duties, collided, whereby the damages complained 
of were caused. The contention has been, and a large amount of 
évidence taken, that the tugs were not in fault, but the accident was 
inévitable, or a péril of navigation ; or, if that be not so, that the tug- 
boats, one or the other, or possibly both, were in fault, and they or 
their owners are alone liable for the damages. 

From the évidence, both were in fault; but whether this is so or 
not is unimportant in this case, for each belonged to the same owners, 
and this is not a suit in rem against either, nor is it a suit ira per- 
eonam against the owners of the tugs. 
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The sole question is whetherj under the contracis bf affreightments, 
such employment of the tug-boats, and a disaster caused by the mis- 
conduct of one or the other, exonérâtes the respondent from his lia- 
biUty, and drives the shippers to a suit against the tug-boats and their 
owners. 

Under the affreightment contracta the goods shipped were to be 
delivered safely at New Orléans, with the excepted périls reserved. 
The shippers were not concernëd with nbr to be affected by the mo- 
tive force to be employed by the respondent. The latter had a légal 
right to use one or anotber tow-boat for its purposes at any stage of 
the voyage. When the cargo was delivered on the specified barge, 
and the bill of lading reeeived thereforj the duties of transportation 
were asBumed by the respondent. The latter's mode of gathering 
together several barges from différent places, to make up a gênerai 
tow or fleet for its own convenience, was no part of its oontract with 
the shippers — they may hâve been résidents of far-distant places 
forwarding their goods to St. Louis for transportation to New Orléans. 
Once delivered under proper bills of lading to respondent, they had 
a légal right to rely on their contracts, irrespective of contracts with 
other shippers, or with arrangements that respondent might make 
for its own convenience. Whatever respondent did, after receipts 
undér its bill of lading, it did at its own costs and for its own pur- 
poses. It might employ one or more tug-boats or tow-boats, as it 
deemed best; but it could not thereby escape the obligation of its 
contracts with the shippers, nor remit them to the sole responsibility 
of such tug-boats. 

This is not a case of collision where a third party pursues the 
wrong-doer, nor where a tug-boat seeks to escape the conséquence of 
its own wrong. Whether an action would lie against the tug-boats 
employed by the respondents need not be discussed, for the sole ques- 
tion hère pertains to the original and continued liability of the re- 
spondent, despite the agencies it employed. 

The évidence concerning the duties of harbor tugs with respect to 
tow-lines and lookouts, or of respondent's duties with respect thereto, 
cannot affect the question under considération. It was the duty 
of respondent to do, or cause to be done, whatever was needed for 
the safe transportation of the shippers' property; hence, no act of 
négligence by the harbor tug will, as against the shippers, excuse the 
respondent. It may or it may not be that the respondent has a 
cause of action against the harbor tugs for the injury done the ship- 
pers, and might hâve maintained a suit therefor, originally, for such 
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injury to saîd shîppers, and to its own barges. The spécial question 
is, wh^n, according to the neoessities or custom of a port, an injury 
is caused by a tug employed by a vessel, is the tug to be visited solely 
■with the losB, and the vessel towed to be exonerated, irrespective 
of the bill of lading ; or whether the vessel on whieh the goods are 
shipped is liable to the shippers, leaving it to ita redress against the 
tug ? It may be that the shippers had a cause of action against the 
tug, and that the respondent could hâve maintained such an ac- 
tion for itself and the shippers; yet the question récura whether, un- 
der the contraots of affreightment, the respondent is not liable for 
injuries caused through the misconduct of its own agents. Notbing 
except a péril of navigation, etc., would excuse the respondent. If 
a collision is such a péril, when the fault is solely of another coUiding 
vessel, can the faults or négligences of tugs employed by the respondent 
under the circumstances stated be considered as périls extèmal to itself, 
which it could not and ought not to control ? In other words, ought 
not the action of the tugs to be considered the action of the respond- 
ent, just as positively as if the loss had occurred after the fleet had 
been made up and was proceeding on its way with respondent's tow- 
boats in charge, through whose fault the loss occurred? Under the 
latter supposition, the négligence of respondent's tow-boat would 
work no excuse ; and so if one or more harbor tugs were used by it, 
and through the négligence of one or the other, or both, the vessel 
bound by the contract of affreightment failed to fulfiU the same, the 
loss is one for which it is responsible. 

The many cases cited refer to injuries where third parties suffer 
from collisions, vessels being in tow of harbor tugs. The case under 
considération is clearly distinguishable in principle, for hère the 
shipper sues on his contract of affreightment, and the respondent can 
be discharged from its obligation only by proof of an excepted péril. 
Instead of proving a loss by an excepted péril, tl^e évidence shows a 
loss through the négligence of its own agents — one or both of the 
tug-boats. 

The court holds that the respondent is liable, and decrees aceord- 
ingly, and orders that the case be referred to William Morgan to re- 
port the amount of the loss sustained under the contracts of affreight- 
ment. 
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Hardin V. Olson. 
[Oirmît Court, D. Minnesota. December Term, 1882.) 

1, REMOVAIi OP Caxtsb. 

A cause is not removable from a state to a fédéral court, if it conid not hâve 
been originally instituted in the fédéral court by the plaintifl as assignée of 
the instrument sued on. 

2. NegotiabLiE Instrument — Uncbrtaintt in. 

Where the instrument is uncertain as to amount and tîme of payment of 
attorney's fées to be paid in case of suit brought on the note, and uncertain as 
to the person to whom payable, and dépendent on the contingency of the bring- 
ing of suit thereon, it is not a uegotiable instrument under thé laws of Min- 
nesota. 

On Motion to Eemand. 

Suit instituted in the United States court by plaintiff as assignée 
of the instrument sued on, whioh was in the form of a negotiable prom- 
issory note, except that it contained an agreement by the maker to 
pay 10 per cent, of the principal as attorney's fées in case suit 
should be brought upon it. Cause removed to this court on the 
ground of the citizenship of the parties. Motion to remand on the 
ground that the instrument is not a promissory note, negotiable by 
the law-merchant, within the meaning of the first section of the act 
of congress of March 3, 1875, and therefore not an instrument on 
which the assignée can sue in this court without showing that the 
suit might hâve been maintained hère by the assignor. 

James Quirk and John M. Gilman, for plaintiff. 

CoÙister Bros, and Lewis d; Leslie, for défendant. 

MoCbary, C. J. The note sued on was executed and made paya- 
ble in the state of Minnesota, and is therefore to be interpreted ac- 
cording to the laws of that state; and in determiningthe question as to 
whether it is to be regarded as a promissory note, negotiable by the 
law-merchant, within the meaning of the act of congress of March 3, 
1875, it is proper to inquire what is the law of the state upon the 
subject, as determined by its suprême court. 

It bas been held that a state statute, defining the requisites of a 
negotiable promissory note, will be foUowed by a fédéral court sitting 
in that state in construing a contract made and to be performed 
therein. Green v. Weston, 7 Biss. 360. The same rule should, we 
think, obtain where the law of the state has been declared by the 
adjudication of its highest judicial tribunal. The parties are pre- 
r.l4,no.l2— 45 
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Bumed to hâve contracted with référence to the law of the state in 
which their contract was made and to be performed, whether that 
law bas been settled by législative enactment or by judicial décision. 
The question, therefore, is whether the instrument sued on is a 
negotiable promissory note aceording to the law of Minnesota. It is 
not clàimed that there is any statute upon the subject, but it is in- 
sisted that the question has been decided by the suprême court of the 
state in the case of Jones v. Radatz, 27 Minn. 240; [S. C, 6 N. W. 
Eep. 800.] That was a suit upon a promissory note in the usual 
form, except that it provided for payment by the maker of "reasona- 
ble attôrney's fées if suit should be instituted for its collection." It 
was held not to be a negotiable promissory note, the court saying : 

" Stipulations collatéral to the obligation, such as relating to security, or to 
the remedy to enforce the obligation, hâve been held not to aflect the negoti- 
able character of the instrument. But we know of no case which concèdes 
that the flxed character of the obligation may be changed, either by making 
it un certain as to amount or time of payment, or person by whom or to whom 
payable, or by making it dépend to any extent on a contingency without 
depriving the instrument of the negotiability. Certainty in thèse respects is 
essential to negotiability." 

It is manifest that the instrument sued on in the présent case is 
not a negotiable promissory note within the rule laid down in this 
décision. The instrument is uncertain as to amount, for the 10 per 
cent, attôrney's fées is only to be paid in case suit is brought upon 
it; it is, as to the attôrney's fées, uncertain as to time of payment, 
for such fées are only to be paid after suit, which may be brought at 
any time within the statute of limitations. It is uncertain as to the 
person to whom payable, becauae we must présume that payment 
of attôrney's fées is to be made to whomsoever as attorney shall bring 
suit; and itis uncertain, beoause it dépends upon a contingency, to- 
wit, the bringing of a suit. It has, it is true, one élément of certainty 
not found in the instrument passed upon by the suprême court of 
Minnesota: the amount to be paid as attorneys fées is fixed in the 
présent case, while it was left indefinite in that case. But ail the 
other éléments of uncertainty remàin, and they are sufûcient, aceord- 
ing to the law as declared by the suprême court of this state, to de- 
prive the instrument of its negotiability. Without, therefore, de- 
termining what construction should be given to the instrument sued 
on, in the absence of any settled rule having the force of law within 
the state where the contract is made and to be performed, and with- 
out reviewing the conflicting authorities upon that question, we think 
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it proper, in the présent case, to follow the décision of the suprême 
court of Minnesota, and to hold the instrument non-negotiable. 

FoUowing the rule laid down in Berger v. County Com'rs, 2 Mc- 
Crary, 483, [S. C. 5 Fbd. Eep. 23,] we mnst also hold that the 
cause was not removable, because it could not hâve been originally 
instituted in this court by the plaintiff as assignée of the instrument 
Bued on. 

The motion to remand must be sustained. So ordered. 

See note to Marchants' Nat. Bank v. Sevier, ante, 662, 667. 



l'oppENHAUSEB V. India-Eobbee Comb Co. and othera. 

{Circuit Oovrt, S. D. New York. January 4, 1883.J 

1. CiTiZENSHip— Change of Domioilb. 

For the purposes of the jurisdiction of the court of the United States, domi- 
cile is the test of citizenship. A person may be a résident alien, but canuot be 
a citizen of the state when he has abandoned his domicile there. 

2. 8amb— Casb Btatbd. 

The défendant having reraoved thiB suit from the state court, the plaintiff 
movcs to remand upon the ground that she was at the time of the commence- 
ment of the action, and now is, a citizen of the state of New York, where the 
défendants réside. By the afBdavit of the husband of the plaintiff in support 
of this motion, and another affidavit in the case, it appears that the plaintiff 
and her husband, a naturalized citizen of the United States, resided in the 
state of New York from 1859 to 1871 ; that in the latter year she removed with 
her husband to Hamburg, Germany, where she haa since continuously resided, 
her husband having retumed to this country occasionally on business. Held, 
that though by reason of her husband's naturalization the plaintiff might be 
entitled to ail the privilèges of citizenship hère, the practical inference from 
the facts as they appear in the affldavits is that she has changed her résidence, 
and that the plaintiff's position is no better than that of a native-bom citizen 
who has changed his domicile. The suit was properly removed. 

W. Z. Larned, for plaintiff. 

Abbett de Fuller, for défendants. 

Wallaoe, C. J. The défendants having removed this suit from 
the state court, the plaintiff moves to remand upon the ground that 
ehe was at the time of the commencement of the action, and now is, 
a citizen of the state of New York, the state where the défendants ré- 
side. The affidavit upon which the motion is founded is made by 
Conrad Poppenhauser, the husband of the plaintiff, and states that 
be was a résident of the state of New York continuously from 1848 
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to 1871; that he was naturalized in 1848, and beeame, and bas ever 
since been and now is, a citizen of the state and of che United 
States; that he and tbe plaintiflf intermarried in 1859, and plaintiff 
came to this state with the déponent, and from that time resided 
with him continuously until 1871; that, although since 1871 heand 
tbe plaintiff hâve resided for tbe greater part of the time in Ham- 
burg, Germany, he bas frequently returned and spent considérable 
time hère; that bis future résidence will dépend much on the exi- 
gency of bis business ; and that neither be nor the plaintiff bave in 
any way forfeited tbeir rights as sucb citizens. 

The plaintiff, by virtue of her husband's naturalization, may not 
be an alien, and may be entitled to ail the privilèges of citizenship, 
but the question is whether she was a résident of this state when tbe 
action was brought. Gonceding that she was not an alien, if she was 
not a resideiit of tbe state the suit was properly removed. Her position 
is no better tban that of a native-born citizen who may hâve changed bis 
domicile. For the purposes of the jurisdiction of the courts of the 
United States, domicile is thë'test of citizenship. A person may be 
a résident alien, but eannot be a citizen of the state when he bas 
abandoned his domicile there. Case v. Glarke, 5 Mason, 70; Cooper 
V. Galhraith, 3 Wash. C. G. 546; Lam v. Randall, 4 Dill. 425. 

Upon the moving afiidavit of plaintiff's husband, the statement of 
facts is inconsistent with the légal inferences which are asserted. 
The facts that he left hère in 1871 with his wife, and that sbe bas 
never returned, although he bas been bere temporarily at times, are 
more indicative of an intention to abandon the domicile hère tban 
the occasional visits on his part are of retaining it. But among the 
papers in the record filed upon removal there is an affidavit of the 
plaintiff's husband, made for the purpose of obtaining an order in 
the course of proceedings in the state court, in which be distinctly 
states that botb tbe plaintiff and himself réside at Hamburg, Ger- 
many. Of course tbe plaintiff's domicile is determined by that of 
her husband; but when it appears that for many years she bas bad 
a permanent abode at Hamburg, and he bas lived there also, except 
when called away by tbe exigencies of business, the practical infer- 
ence is that tbe place of her abode is also that of his domicile. It 
must be held that the plaintiff has failed to show that she was domi- 
ciled in this state when the action was commenced. 

It is insisted that one Koenig, who is named as a défendant, ia 
a citizen of Germany, and that there is not a divisible controversy 
between citizens of différent states. The fact that Koenig has not 
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been served with process, and therefore is not a party to the suit, 
disposes of this question. He may never be brought in. - If he should 
be, it would seem that there is' a controversy wbich is divisible, and 
can be litigated by the other parties without his présence. It matters 
not that there is another controversy involved in the issues to which 
he may be an indispensable party. Barney v. Laihum, 103 U. S. 
205. Motion denied. 



Hdrlbtjet V. Van Wormer. 
{Circuit Court, If. D, New York. January 6, 1883.) 

1. Lettbbs Testambntaet — OoNcujsivœ Evidbkcb until Retoked. 

By sectioa 2591 of the New York Cocie of Civil Procédure, letters testament- 
ary are declared conclusive évidence of tlie autliority of the persOQ3 to ■whom 
they are granted, until revoked or the decree granting them is reversed upon 
appeal. 

2. Same—Jurisdiotiok— Récitals op Pacts Necbssaby to Conpbr. 

Tlie récitais of the jurisdictiotial facts necessary to confer jurisdiction, in the 
decreea ot courts of exclusive though limited jurisdiction, are prima /acw évi- 
dence of the facts recited. On this principle it has been repeatedly declared 
that the granting of letters testamentary is in gênerai rrrima faeie évidence of 
thu death of the testalor. 

In Equity. 

Neri Pine, for complainant. 

M. F, Brown, for respondent. 

Wallacb, C. J. The only ground upon which a decree for the 
complainant is opposed is that the complainant has failed to estab- 
lish affirmatively the death of Eockwell, the testator of the complain- 
ant's assignor, the complainant having acquired title to the let- 
ters patent in suit by assignment from one Arnold. Letters test- 
amentary were granted to Arnold by the surrogate of Broome county, 
in this state, reciting the death of Eockwell; that he was an inhabit- 
ant of Broome county at or immediately previous to his death ; and 
that his will was duly admitted to probate by said surrogate. Such 
letters, by the Code of Civil Procédure of this state, § 2591, are con- 
clusive évidence of the authority of the persons to whom they are 
granted until the letters are revoked, or the decree granting them is 
reversed upon appeal. 

Irrespective of this statute, the récitals of the junsdictional facts 
neeessary to confer jurisdiction, in the decrees and judgments of 
courts of exclusive though of limited jurisdiction, are prima facie evi- 
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dence of the faets recited, Upon this principle, it has beeu repeat- 
edly declared that the grant of lettera testamentary is in général 
prima fade évidence of the death of tlie testator or intestate. Coin- 
stock V. Crawford, 3 Wall. 396; Belden v. Meekcr, 47 N. Y. 307; Welch 
V, N. Y. G. R. Co. 53 N. Y. 610; Thompson v. Donaldson, 3 Esp. 63; 
Jeffers v. Radcliff, 10 N. H. 242. The facts elicited by the proof rel- 
ative to Eockwell's disappearanoe are not sufScient to countervail the 
presumptiou thus established. 

A decree pursuant to the prayer of the bill is directed. 



Whitb, Washeb & Kma v. Westebn Union Tblegbaph Co. 

{Circuit Gourt, D. Kansaa. June Term, 1882.) 

1. TsiiBaKAPH Messages— Négligent Tkansmibsion— LiABrLirr. 

In an action for damages for négligence in the transmission of a message bv 
a telegraph company, Tvhereby the sender of the message soffered pecunian 
loss, the burden of proof rests upon the plaintiH to show that the error or mis- 
take occurred through the culpable carelessness and gross négligence of the 
operators or employés of the company ; a simple mistake in transmittinga dis- 
patch is not sutflcieEt to render the company liable. 

2. S AME— Na TUE AL CAUSES. 

Where the errors or mistakes in the transmission of the dîspatch occurred 
through climatic influences, such as storms, lightning, rain, or other natural 
causes, temporarily affecting the insulation of the wires, or the working of the 
instruments, the company is not responsible ; as the mère fact that a mistake 
■was made in the message transmitted would not itself authorize any recovery 
for more thau nominal damages. 

3. SaME — CONTRACT RkSTEICTINO LlABIIilTT. 

A contract written at the head of a telegraph dispatoh restrictîng the liabil- 
ity of the company for loss from mistake or négligence in the transmission or 
delivery of the dispatch, will not exonerate the company from loss or damage 
caused by the wanton carelessness or gross négligence of its servants, agents, or 
operators. 

4. Same-^Negligbnoe. 

The highest degree of care is not required of telegraph companîes in the trans- 
mission of messages over its lines ; if ordinary care is exercised by its agents, 
employés, or operators, it is sutflcient to exonerate them from liability for los» 
or damage. 

5. Same — Gkoss Negligekce. 

Gross négligence is that want of care which a person habitually careless and 
négligent would exercise in business transactions. 

This was an action to recover damages by reason of an alleged mis- 
take in transmitting a dispatch over the lines of defendant's company. 
The dispateh was sent pursuant to certain régulations and conditions 
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as contained in the telegraph blank upon which the message was 
written. The original dispatch, together with the printed form upon 
which the same was written, is as follows, to-wit : 

'■'■The Western Union Telegraph Company. AU messages tdken hy this Com- 
pany sulgect to thefollowlny terms: To guard against mistakes or delays tbe 
sender of a message should order it repeated; that is, telegraphed back to the 
originating office for comparison. For this one-half the regular rate is charged 
in addition. It is agreed between the sender of the foUowing message and 
this Company that said company shall not be llable for mistakes or delays in 
the transmission or delivery, or for non-delivery, of any unrepeated message, 
whether happening by négligence of its servants or otherwise, beyond the 
amoiint received for sending the same, nor for mistakes or delays in the trans- 
mission or delivery, or for non-delivery, of any repeated message beyond iifty 
times the sum "received for sending the same, unless specially insured; nor in 
any case for delay arising ft-om unavoidable interruption in the workingof its 
Unes, or for errors in eipher or obscure messages. And this company ishere- 
by made the agent of the sender without liability to forward any message 
over the Unes of any other company when necessary to reaeh its destination. 
Correctness in the transmission of messages to any point on the Unes of this 
company can be insured by contract in writing, stating agreed amount of risk 
and payment of premium thereon at the foUowing rates, in addition to the usual 
charge for repeated messages, viz.: 1 per cent, lor any distance not exceeding 
1,000 miles, and 2 per cent, for any greater distance. No employé of the com- 
pany is authorized to vary the forep;oing. The company will not be liable for 
damages in any case where the claim is not presented in writing within 60 
days after sending the message. 6-18-1879. Send the foUowing message, 
subject to the above terms, which are agreed to: 'To Mcffinnity, Adama & 
Sherry, St. Louis: Sell flfteen July wheat; sell rye flfty-two or more. 

' White, Washer & KiNG.' 

" Kead the notice and agreement at the top." 

The mistake in transmitting the dispatch was in substituting the 
words "fifty" July wheat for the words "fifteen" July wheat, as the 
message was originally written, and the plaintiff's brokers having 
sold 60,000 bushels of wheat for July delivery, a change in the mar- 
ket caused loss to the plaintiffs, who claime;d damages by reason of 
the error in transmitting the dispatch. 

Tomlinson & Griffin and W. W. Guthrie, for plaintiffs. 

Everest é Waggener, for défendant. 

FosTER, D. J., {charging jury.) I désire to get before your minds 
the facts upon which you are to pass in arriving at a verdict from 
the évidence in this case. There has been a great deal of discussion 
about the law, and some discussion upon the évidence. I will first 
call your attention to the issues in this case, and the facts that are 
admitted and uncontroverted, and the facts remaining for you to pass 
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upon by your verdict. It is not controverted in this case that the 
plaintiffs, Wliite, Washer & King, in thie month of June took to the 
Western Union Telegraph office, in Atehison, this dispatch for trans- 
mission to their agents at St. Louis, Missouri. It reads as follows; 
that is, the written part: "6-18-1879. To McGinnity, Adams et 
Sherry, St. Louis : Sell fifteen July -wheat; sell rye fifty-two or more." 
When the dispatch was received by the parties to whom it was 
transmitted, in the place of fifteen it read fifty — "sell fifty July 
wheat." This is an error or mistake it seems that had occurred in 
the transmission of this dispatch from some cause or other, and in 
its transmission from Atehison to the persons to whom it was ad- 
dressed in St. Louis. That in pursuance of the dispatch which they 
received they made a contract according to its directions and sold in 
the name of White, Washer & King, to some parties in St. Louis, 
fifty thousand bushels of wheat instead of fifteen. It is claimed 
hère, and I believe it is admitted, that this dispatch, construed by 
the terms and understood by men dealing in grain, "fifteen" meant 
fifteen thousand July wheat. After the error was discovered, which 
was within a day or two, the plaintiffs in this case sought to relieve 
themselves from this contract, as it was not in accordance with what 
they intended to make ; it was throwing a much larger burden and 
contract on them than they intended to enter into; and they had a 
conversation with the manager of the défendant Company at Atehison, 
and stated the mistake and error, and the difficulty that it had got 
them into, and asked that the company should relieve them from it, 
and assume the responsibility and take the contract o£f their hands, 
or give some directions about it; that the company did not do so. 
Mr. Levin, agent of défendant at Atehison, states that he did not 
hâve authority to act in that matter; at any rate, défendant did not 
do so, and no action was taken on its part, and two days afterwards 
plaintiSs in this case made the best of terms they could to settle up 
with the other parties in St. Louis, and be relieved from the respon- 
sibility of this contract, and in doing so it appears they sustained a 
loss of something over $900. They sustained damage by reason of 
this error, by reason of the over amount of thirty-five thousand bush- 
els, of nine hundred and forty some odd dollars. Now they bring this 
suit against the Western Union Telegraph Company to recover back 
thèse damages, alleging in their pétition that the Western Union Tel- 
egraph Company, its agents, servants, and employés, were guilty of 
carelessness or négligence in transmitting this dispatch, and thus 
this mistake or error occurred, and from that arose the damages. 
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Now, the paper upon which this dispatch is written is a form pre- 
pared by the défendant company, and in it are certain mies and rég- 
ulations limiting and restricting their liability in the transmission of 
the dispatch, and having been signed by the plaintiffs with thèse 
terms and conditions, which they say are agreed to, this in substance 
forms the contract upon which this dispatch was to.be transmitted. 
I say it in substance forms it, and limits it. There are some things, 
however, that are sought in this contract by the défendant company 
to relieve it from certain liability which the law will not permit, and 
that is that they cannot contract for immunity from damages ooca- 
sioned by the culpable négligence or gross carelessness of their em- 
ployés ; and hence, if this mistake or this error arose from the cul- 
pable négligence or gross carelessness or willf ul neglect of the employés 
of the défendant company, then the défendant compary would be 
responsible -f or the damages that the plaintiffs hâve sustained. Be- 
cause, while the law imposes upon this corporation, not ail the duty 
and responsibility of a common carrier yet they owe to the public 
certainly some degree of care and diligence on the part of their em- 
ployés and servants to transmit and deliver the message properly 
and safely. I say they owe some degree, although not a high de- 
gree ; perhaps a slight degree of care and diligence would be ail that 
would be required under the law. 

The burden rests upon the plaintiffs in the case to maintain the 
issues which they présent ; that is, the burden rests upon the plain- 
tiffs to show that this error or mistake occurred through the culpable 
négligence or gross carelessness of the operators or employés of the 
défendant company. It is not sufficient for them to say there is a 
mistake which bas occurred in transmitting this dispatch to the office 
of the company in St. Louis, but they must show that it occurred 
through the gross carelessness or culpable négligence of the employés 
of the défendant company. The défendant in this case, of course, 
dénies this carelessness or négligence, and it further claims that it 
should berelieved from responsibility for the transmission of this dis- 
patch because it was obscure; and there is a stipulation in this 
printed matter, upon this form, in which it stipulated for immunity 
for the transmission of dispatches in cipher or obscure messages. 
That is a reasonable stipulation, and an alternative restriction that 
the law would permit the company to make; that is, if the dis- 
patch is in cipher or obscure, that they do not understand the mean- 
ing of it, if the operator does not understand the meaniug of it, and 
did not understand the importance of the dispatch, and the necessity 
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of using «are and diligence, and damages in conséquence of that might 
resuit and naturally foUow from a failure to transmit the dispatch 
correctly, then the law says, if the operator did not understand it, 
the Company should not be held responsible for the damage. So 
thèse are the two questions I wish to submit to you for your déter- 
mination : First, were the agents, servants, and employés, or opera- 
tors, (perhaps I might confine it,) guilty of culpable négligence or 
gross carelessnes in transmitting this dispatch, and did the error or 
mistake arise from that culpable négligence or gross carelessness ? 
Next, did the operators or employés understand what this dispatch 
meant, or was it obscure ? Thèse are the two questions, gentlemen 
of the jury, for you to détermine; and I hâve formulated the law 
upon thèse two questions, and will read it to you. If you find from 
the évidence that the telegram in question was erroneously and incor- 
rectly transmitted or received through the culpable or ^ross négli- 
gence of the operators in the employment of the défendant company, 
either at Atchison or St. Louis, or both, and that the operators un- 
derstood the meaning of said telegram, then the plaintiffs are entitled 
to a verdict. 

But if you should find from the évidence that the error was not 
occasioned by reason of the culpable négligence of the defendant's 
operators, but occurred through climatic influences, such as storms, 
lightning, rain, or other causes temporarily affecting the insulation of 
the wires, or affecting the working of the instruments, then the défend- 
ant is not responsible for the error, and is entitled to a verdict; or if 
this dispatch was obscure, and the operators did uot understand the 
meaning of it, then they should not be held responsible. 

Upon that point, gentleman of the jury, you hâve heard detailed 
heré by the witnesses who are experts; that art, as understood at 
this time, is subject, under certain circumstances, to difficulties 
and uncertainties, and hence the reasonableness of the telegraph 
company to limit their légal responsibility in the transmission of 
dispatches; and those uncertainties and difSoulties, as you bave 
heard detailed hère by the witnesses, resuit from varions causes, 
mostly from climatic influences or the state of the weather. It may 
affeot the insulation of the wires, or by striking against some other 
obstruction, or by being overcharged with electricity. When thèse 
things occur the witnesses tell you that they find difîiculty in trans- 
mitting and receiving dispatches correctly; that the art bas not become 
so perfect but that under certain circumstances during storms, 
and under certain circumstances which I hâve related, there is more 
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difficulty in transmitting dispatches ; and the use of care and dili- 
gence, even, will not enable them under ail circumstanoes to trans- 
mit the dispatches just as they should be transmitted. Thèse things, 
of course, should be considered and given their proper weight, and it is 
for you to détermine. You hâve heard the évidence on the other side, 
when the weather is clear and fair, and the line in perfect order and the 
instruments ail right, that nothing but unwarranted carelessness or 
groBS négligence would resuit in an error of this kind. This is the 
testimony of the witnesses on the part of the défense, and they sub- 
stantially state that when the line is in order, and the instrument in 
order, the dispatch should be sent, unless the operator was grossly 
and culpably négligent, and received at St. Louis in just the exact 
words desired. You hâve heard the évidence as to the condition of 
the weather; you hâve heard the évidence as to the difficulty that 
the operator at St. Louis says he experienced in getting this dis- 
patch; you bave heard hia testimony, that he thought there was 
some difficulty on the line somewhere; there seemed to be some- 
thing the matter. 

Now, was that error or mistake occasioned by reason of the diffi- 
culty on the line, arising from the weather or something interfering 
with the insolation of the wires, or something of that kind ; or was it 
simply a matter of wanton carelessness or gross négligence on the 
part of either the operator sending, or the operator receiving, this 
message. Gentlemen, you bave to détermine this from the évidence 
in the case. If the said dispatch was not obscure to the defend- 
ant's operators, and a slight degree of care and caution on their part 
would bave prevented the said error, and they faiied to exercise such 
degree of care and diligence in transmitting said dispatch, then said 
défendant is liable for any damages occasioned the plaintiffs by rea- 
son thereof ; that is, the défendant and its operators are only held 
to a slight degree of care and diligence. 

If, however, the dispatch was obscure to the operators, or if said 
operators did use such slight degree of diligence to transmit said dis- 
patch correctly, then the company is not liable in damages. Now, 
upon that point, as to whether that dispatch was obscure to the agent 
or operator of the company, that means, in substance, did the opera- 
tor understand what it meant ? You will hâve to recollect the testimony 
upon that point. The testimony in référence to that is that the 
dispatch was in the form used by men dealing in grain; that it was a 
form well understood by members of the board of trade in large cities 
and in St. Louis where this dispatch was sent; that défendant was 
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transmitting a multitude of dispatches each day during the grain sea- 
son, and other parties than plaintilï were sending dispatches couched 
in similar terms; and the statement of Mr. Levin, who was the man- 
ager of défendant there, and he did not deny but what he understood 
it, and because he understood it he thought the other operator did. 
Hère yoa hâve, gentlemen, the évidence as to that. It is for you 
to détermine from ail the évidence whether it is reasonably estab- 
lished and shown from the évidence in the case that the operators 
sending and receiving this dispatch understood what it meant. 

There has been some talk hère to the jury about dealing in options, 
etc., and an instruction asked on that point, which I hâve refused to 
give, In fact, I did not know there was any such évidence before the 
jury until the déposition was read by Mr. Everest, attorney for de- 
fendant, in his argument as évidence for the défendant ; but we hâve 
Mr. King, saying that it was a real transaction; that they were grain 
dealers ; they had some grain there, and they had contracted for the 
balance of it with farmers, expecting to fill the contract. I did 
not know there was anything on the other side; nothing was read 
until the argument was made. I do not think anything was sent 
to the jury. The défendant asks for certain instructions, some of 
which, although I may hâve given them' to you, I will give certain 
of them as asked for, the others I refuse. Those I giye are as 
foUows: The jury are further instructed that while the dispatch 
in question might be understood among grain men to mean 50,000 
bushels of wheat, to be delivered at any time during the month of 
July, 18T9, yet said message, reading on its face, "Bell fifteen July 
wheat," would not of itself convey to the défendant or its agents any 
such nature or character of the dispatch, and in order for plaintifïs 
to recover they must establish by a prépondérance of the évidence, to 
the satisfaction of the jury, that the agent of the défendant receiving 
such dispatch for transmission was informed or knew the true mean- 
ing and .nature of the dispatch ; that the operator was informed, or 
knew withput being informed, if he had the information before. In 
order that défendant pr its agents might hâve observed the précaution 
necess^ry to guard against the risk which might be incurred, its true 
intent and meariing should havç been disclosed tp it or its agents, and 
unlôss the jury find frpm the évidence that the nature and character 
of the dispatch; were disclosed to or understood by the agents who 
received and transmitted such dispatch, then thp plaintiffs are entitled 
to pnly iipminal damages, which is the cpst pf seflding the message, 
and whiçh, in this case, is admitted to be the.sunj^ of 50 oei^ts. . 
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The jury are instructed that in this case it is incumbent on the 
plaintiffs to establish by a prépondérance of the évidence every fact 
neeessary or essential for their recovery, and the meré fact that a 
mistake was made in the message transmitted would not of itself 
authorize any recovery against défendant for anything more than nom- 
inal damages, which, in this case, is the cost of the message sent. 

The jury are further instructed that before they can find for the 
plaintiffs for more than nominal damages the plaintiffs must establish 
to the satisfaction of the jury, by a prépondérance of the évidence, some 
thing more than the mère fact that a mistake was made in the trans- 
mission of the message, but must further so establish that such mis- 
take was on account of gross négligence, or willf ul misconduct of the 
défendant or its agents, in the transmission of such message ; aad if 
the jury find from the évidence that the défendant exercised ordinary 
care in the transmission of such message, and no demand was made 
by plaintiffs to hâve such message repeated, then under the terms of 
the contract under which such message was sent, plaintiffs can re- 
cover only the costs of sending such message. The jury are instructed 
that in this case in no sensé is the défendant to be held lîable as a 
common carrier or subject to the rule governing common carriers; nor 
is the défendant to be held as an insurer of the correct transmission 
of the message ; nor is the défendant liable for a f ailure to exercise ex- 
traordinary care, or failure to exercise even ordinary care and dili- 
gence, in the transmission of this message, the same being an unre- 
peated message, and before the plaintiffs can recover any more than 
nominal damages herein, which is the price of sending the message, 
it is incumbent on the plaintiffs to establish by prépondérance of the 
évidence that the défendant, its agents, or servants were guilty of 
gross négligence or willf ul misconduct in its duty herein. Gross nég- 
ligence means that want of care which' a person habitually caréless 
and négligent would ordinarily,exercise in business transaction s.'aiid 
in this case neither the highest.degree of care and diligence was re- 
.quired of défendant, as nothing beyond the exercise of .slight care 
■«vas required or demanded of défendant. 

The jury are instructed that the défendant would not be liable for 
errors or imperfections in transmittihg t;he message which krc^sé îrôiù 
causes not within its contrôl,— that is, f âilure of the eléctrï&âl cufr'eiil, 
irregularities in its power or efficiency, and interruptions jpr, confu- 
sions arising from >torm Jpirwitid, beat Or cold; nor fï'om jiriiipferfeç- 
tions in the working of the wire arisingfrom neeessary imperfeêliGttis 
or inhérent characteristics in tïie metalB, of from thinga liec^èsiP^TÏÎy 
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pertaîning to the business of communicating by telegraph, or the 
machinery and implements invented for the purpose. 

On the part of the plaintififs I give youthe following: If the jury 
helieve from the évidence that the.mistake was made in transmitting 
the message through the gross négligence of the défendant or its agents 
and servants and that plaintiflfs suffered damage by reason of such mis- 
take in transmitting said message, the défendant is responsible for such 
damage, although the j ury may believe from the évidence that plain- 
tiff used one of the forma of défendant having the terms printed at 
the top, as shown by the form set up in the answer to plaintifs' péti- 
tion, and that said plaintiffs assented and agreed to sueh terms, and 
didnot require said message to be repeated, or its correct transmission 
insured. 

Gentlemen of the jury, if you find for the plaintiffs in this case — 
if you find the plaintiffs are entitled to a verdict — the measure of 
damage will be $948,05, with interest at 7 per cent, from the date 
of the demand, which is July 11, 1879; unless you should believe 
theirright torecover uponthe obscurity of the dispatch, or the liabil- 
ity of thè Company arising alone on the obscurity of the dispatch : in 
that case I would say as défendant claims, that plaintiffs are entitled 
to nominal damages only, it does net deny but what it is liable for 
cost of sending the message. You will find either one thing or the 
other. 

Gentlemen, you hâve got the form of the verdicts, and will fill the 
blanks as you may find and assess the damages. 



Telkgraph Companies— The TTature of theie Service. A telegraph 
Company is a public agency, and is subject to public régulation and control.(a) 
It is bound, therefore, to receive and transmit messages for ail impartially; 
and it cannot give a préférence to one individual or corporation over another. 
ïo thls extent its nature and duties are those of a common carrier, and it 
would seem to follow that, as regards its liabilities for the performance of its 
functions, it should be held to the same extent as a common carrier under the 
rules of the common law. In an early case in California,(6) the court went 
as far as this. " The rules of law which govern the liability of telegraph com- 
panies," said Baldwin, J., " are not new. Such companies hold themselves 

(a) WeaterQU.Tel.Co.T. Carew.lSMIch. 626; Parks T. Alta California Tel. Co. 13 Cal. 422; 

New York, etc.. Tel. Co. t. Dryburg, 35 Pa. St. P»««mo» t. Western U.Tel. Co.rS Pa. St. 242s 

302; Bartlett V. Wesitern U. Tel. Co. 62 Me. 217 ; Ellia v. American Tel. Co. 13 Allen, 226. 

De Rtttte V,. New York, etc., Tel. Co. 30 How. Pr. (i) Farks T. Alta California Tel. Co. 13 Cal. 

413; 1 Daly, 617; Wann T. Westerp U.Tel. Co. 422. 
37 Mo. 481; Tyler v. Western U. Tel. Co. 74 lU. 168; 
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out to the public as engaged in a particular brancli o£ business in which the 
interests o£ the public are deeply concerned. They propose to do a certain 
service for a given price. There is no différence in the gênerai nature of the 
légal obligation of the contract between carrying a message along a wire and 
carrying goods or a package along a route. The physicial agency may be dif- 
férent, but the essential nature of the contract is the same. The breach of 
contract in one case or the other is or may be attended with the same consé- 
quences ; and the obligation to perform the stipulated duty is the same in both 
cases. The importance of the discharge of it in both respects is the same. 
In both cases the contract is binding, and the responsibility of the parties for 
the breach of duty is governed by the same gênerai rules." A similar opin- 
ion was expressed in the English court of common pleas in 1855,(c) Jebvis, 
C. J., saying that the défendant company waa " in the nature of a carrier who 
would hâve a certain liability iraposed upon him at common law, but they 
might limit this liability by spécial notice, as a carrier could, subject to the 
condition or qualification that they could not limit it to the extent of protect- 
ing themselves against the conséquences of their gross négligence." Later 
English cases(d) appear to qualify this expression ; but the absorption of the 
telegraph companies in Great Britain by the government changes their relation 
to the people of that country to a considérable extent. In the United States, 
excepting a nîsi prius décision of little authority,(e) the rule of the California 
court has not been foUowed, and telegraph companies are not held to the ex- 
traordinary responsibilities of common carriers ; that is to say, they are not in- 
surers of the correct transmission of the messages received by them, except- 
ing the act of God and the public enemy.(/) The reasons for this doctrine 
are generally said to be best stated by Johnson, J., in a case decided in New 
York in 1866: "The business in which the [company] is engaged, of trans- 
mitting ideas only from one point to another by means of electricity, operat- 
ing upon an insulated and extended wire, and giving them expression at the 
remotest point of delivery by certain mechanical sounds, or by marks or signs 
indented, which represent words or single letters of the alphabet, is so radi- 
cally and essentially différent, not only in its nature and character, but in ail 
its methods and agencies, from the business of transporting merchandise and 
material substances from place to place by common carriers, that the peculiar 
and stringent rules by which the latter are controlled and regulated can hâve 
very little ]'ust and proper application to the former. And ail attempts here- 
tofore made by courts to subject the two kinds of business to the same légal 

(c) McAndrew T. Electric Tel. Co. 17 0. B. 3. GlIdersleeTe, 28 Md. 232j Baldwln T. United 

(d) Dickson v. Renters' Tel.Co.3 0. P.D1t.7j States Tel. Co. 46 N. Y. 744 j 64Barb.606; 6 Abb. 
2 0. P. Div.62. Pr. (N. s.) 4ft5j 1 Lnns. 126; Léonard v. New 

(e) Bowen v. Lnke Erie Tel. Co. 1 Amer. Law York, etc., Tel. Co. 41 N. Y. 544 ; Passmorey . 
Reg.686î Allen, Tel. Cas. 7. Western U. Tel. Co. 7d Pa. St. 238; Eryiint v. 

(/) Binney v. New York, etc., R. Co. IS Md. American Tel. Co. 1 Daly, 576; De Kntte y. New 

.341 ; New York, etc.. Tel. Co. v. Dryburg, 35 Pa. York, etc., Tel. Co. 30 How. Pr. 403 ; 1 Daiy, W7 ; 

St. 238; Sbields v Washington, etc .Tel. Co. U Wann v. Western U.Tel. Co. 37 Mo. 472; Wash- 

Amer. Law T. 311; Allen, Tel. Cas. 7; De Hntte ington, etc.. Tel. Co. v. Hobson, 16 Grat. 122; 

-V.New York, etc., Tel. Co. 1 Daly, 547; Breese Bartlett v. Western U. Tel. Co. 62 Me. 209; West- 

-V. United States Tel. Oo. 4.5 Barb. 274 ; Western ern U. Tel. Co. v. Fontaine, fS Ga.433; Camp T. 

U. Tel Co. V. Ward, 23 .nd. 377; Western U. Tel. Western U. Tel. Co. 1 Metc. (Ky.) 164j Aiken v. 

Co. V. Carew, 15 Mich. 525; Fllis v. American Tel. Co 6S. C.SB3. 
Tel. Co. 13 Allen, 2.6; United States Tel. Co. v. 
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rules and liabilities will, in my judgment, sooner or later hâve to be aban- 
doned as clumsy and indiscriminathig efforts and contrivances, which hâve no 
natural relation or affinity whatever, and at best but a loose and mère fancif ul 
resemblance. The bearer of written or printed documents and messages from 
one to another, if such was his business or employment, might very properly 
be called and held a common carrier; whUe it would obviously be little short 
of an absurdity to give that désignation or character to the bearer of mère 
verbal messages, delivered to him by mère signs of speech, to be communi- 
cated in like manner. The former would hâve something which is or might 
be the subject of property, capable of being lost, stolen, or wrongfully appro- 
priated, while the latter would hâve nothing in the nature of property which 
could be converted or destroyed, or form the subject of larceny, or of tortious 
caption and appropriation even by the king's enemie3."{g') 

Degeee of Cake and Diligence Reqtjibed. Nevertheless, the degree of 
care which telegraph companies are bound to exercise, if properly laid down 
and appliéd, will, perhaps, reuder their service as efficient, so far as the public 
is concernèd, as though they were held to the engagement of insurers. Not 
that theré hâve not been considérable différence of opinion and some appar- 
ently illogical reasoning in the courts. Thus some courts, as in the principal 
case, hâve held them to a very low degreo of care, while others hâve adopted a 
better standard. " Due and reasonable care,"(A) " exact diligence,"(i) "ordi- 
nary care and di]igence,"(?) are phrases which hâve been used to describethis 
latter requisite. They, however, ail tend to require on the part of the compa- 
nies " the use of good apparatus and instruments, and reasonable skill, and a 
high degree of care and diligence in their operation."(&) 

Power to Lxmit Liability. It being now settled by an overwhelming 
weightof authority that a common carrier maylimit his liability by a spécial 
contract made with his customer,"(Z) it is hardly possible to doubt that the 
same freedom to enter into agreements prescribing the melhods of carrying out 
its service, and the circumstances under which it is to be liable, must be given 
to a telegraph company. Accordingly, it has been expressly held iu a nuraber 
of cases that a telegraph company may limit its ordinary liability by a con- 
tract or a notice assented to by the sender of the message." (?») 

Négligence oannot be Conteacted Against. But a common carrier 
is not permitted to get rid of its liability for an act of négligence on its part 
by a contract or agreement with its cu3tomer.(M) Neither, and for the same 

(j-) Breese v. United States Tel. Co. 45 Barb. Manville T. Western U. Tel. Co. 37 Iowa,2U; 

274; 31 How. Pr. 86. Western U. Tel. Co. v. Biichanan. 35 In(1.429; 

(h) Ellis V. American Tel. Co. 13 Allen, 226. Western U. Tel. Co. t. ïyler, 74 111. 168; 60 111. 

(«) Passmore t. Western U. Tel. Co. 78 Pa. St. 421 ; Fassmore v. Western U. Tel. Co. 78 Pa. St. 

238. 238; 9Phila. 90; Hiiiris v. Western U. Tel. Co. 9 

(y) Baldwin T. United States, etc.. Tel. Co. 13 Phlla. 88 ; Wolf v. Western U. Tel. Co. 62 Pa. St. 

Allen, 226. 83; Western D. Tel. Co. v. Carew, 15 Mich. 525; 

(*) Western U. Tel. Co. ▼. Carew, 15 Mlch. 626. Wnnn v. Western U. Tel. Co. 37 Mo. 473; United 

(?) See Lawson on Carriers,} 28 et seq. and States Tel. Co. v. GiHersleeve,29 Md. 232; Cam;) 

cases clled. v. Western U. Tel. Co. 1 Metc. 164 ; Western U. 

(m) McAndrew t. Electric Tel. Co. 17 C. B. 3; Tel. Co. v. Graham, 1 Cal. 230 ; Ellis v. American 

Yoangv. WesternU. Tel. Co. 65N. Y. 163; Breese Tel. Co. 13 Allen, 226; Redpatli t. Western U. 

V. United States Tel. Co. 48 N. Y. 132; De Tel. Co. 112 Mass 71; Grlnnell v. Western U. Tel. 

Kutte V. New York, etc.. Tel. Co. 1 Daly, 647; Co. 113 Mass. 29Î1. 

Sweatland T. Illinois, etc., Tel. Co. 27 lowa, 433; (n) Lawson on Carriers, §28 et teq. 
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reasons of public policy, can a telegraph company eseape liability for the con- 
séquences of the négligence of itself or^ts duly-authorized agents.(o) So-ne 
courts, however, hâve restricted this lack of power to contract, to what is 
called "gross" negligence.(î)) A better rule, however, hasbeen laid down in 
the majority of the décisions, viz., that notwithstanding a condition in the 
contract between the sender and the company, the latter will stlU be liable 
for mistakes happening in conséquence of its own fault, such as want of 
proper skill, or ordinary skill, on the part of its operatives, or the use of def ect- 
ive instruments, but will not be liable for mistakes occasioned by causes be- 
yond its control, such as atmospheric changes, or the vagaries of electiicity, 
provided thèse mistakes could not bave been avoided by the exercise of or- 
dinary care and skill on the part of the operating agents of the company. (g) 

Conditions as to Eepeating Messages. ïhe blanks of a telegraph com- 
pany usually contain a condition that if the message is not repeated — for 
which service an extra charge is asked — the company shall not be liable be- 
yond a certain small amount ; generally the sum paid for the telegram, or fif ty 
times its amount. Such conditions are sustained as reasonable; but at the 
same time they are not allowed to exclude the company's liability for negli- 
genee.(r) They are, however, a sufflcient protection where the mistake or de- 
lay is not due to the négligence of the company or its servants.(s) 

Otheb Conditions. Other conditions hâve been sustained as reasonable, 
viz., that the company shall not be liable unless the claim is presented within 
60 days after sending the message.(f) 

Knowledge By Sender of Conditions. Of course there can be no con- 
tract between the sender and the company, which the latter can set up to 
restrict its liability, unless it bas been assented to by the former. But notice 
of the company's régulations, and the conditions which it seeks to put upon 
the sender, are given to him by printing them on the blanks lipon which the 
message is written, and by the sender using the blanks without dissent he is 
taken to assent to the conditions which they contain,(M) and he will not be 

(o)McAndrew v. Electric Tel.Co.l7 C.B.l; (r) Sprague v. Western U. Tel. Co. 6 Daly.SOO; 

Western U. Tel. Co. v. Buchanan, 35 Ind. 429 ; Baldwin v. UnlteS Stalee Tel. Co. 4S Barb. 605i 

True T. International Tel. Co. 60 Me. 19; Breese 1 Lans. 126 ; 6 Abb. Pr. (N. S.) 195; 45 N.V.744; 

T. United States Tel. C0.46N. Y. 132; Redpath Bryant t. American Tel.Co. 1 Daly, ^75; New 

V. Western U. Tel. Co. 112 Mass. 71 ; Grinnell v. York, etc.. Tel. Co. v. Dreybiirg, 35 Pa. .St. 298 ; 

Western U. Tel. Co. U3 Mass. 299 ; Ellis v.Amer. 3 Fhila. 408 ; Dorgan v. Telegrapli Co. 1 Amer, 

ican Tel.Co. 13 Allen, 226; Candee v. Western Law.T.Eep. 406; Trnev. International Tel. Co.60 

U. Tel. Co. 34 Wis. 471 ; Western U. Tel. Co. t. Me. 9; Binney t. New York, etc.. Tel. Co. 18 Md. 

Fontaine, 58 Ga. 433; Wann v. Western U.Tel. 341; Western U. Tel. Co. v. Graiiam, 1 Cnl. l30; 

Co. 37 Mo. 472; Dorgan V. Telegraph Co.l Amer. ManviUe v. Western V. Tel. Co. 37 lowa, 214; 

LawT.Rep.406; Sweatland V. Illinois, etc., Tel. Western U.Tel. Co. v.Fenton, 52 Ind. !; Hibbard 

Co. 27 lowa, 433. v. Western Union Tel. Co. 33 Wis. 65i ; Seiler t. 

(p) As in Redpath T. Western U. Tel. Co. 112 Western Union Tel. Co. 3 Amer. Law Eev. 777. 

Mass. 71 ; Grinnell y. Western U. Tel. Co. 113 («) Id.; Schwortz v. Atlantic, etc , Tel. Co. 18 

Mass. 299. How. 157; Becker v. Western Union Tel. Co. U 

(g) Sweatlanii v. Illinois, etc.. Tel. Co. 27 lowa, Neb.87. 

433; ManTille v. Western U. Tel. Co. 37 lowa, (0 Yoang v. Western Union Tel. Co. 65 N. Y. 

214; Passmore T. Western U. Tel. Co. 78 Pa. St, 163; Wolf T. Western Union Tel. Co. 62Pa. St. 83. 

238; !) Phila.88; Candee v. Western U. Tel. Co. <u) Western Union Tel. Co T.Carew, 15 Mich. 

34 Wis. 471 ; Western U. Tel. Co. v. Tyler, 74 111. 265 ; De Rntte v. New York, etc., Tel. Co. 1 Daly, 

168 ; 60 III. 421 ; Aiken v. Telegraph Co. 6 S. C. 647 ; 30 How. Pr. 403. 
3ô8; West' r 17. Tel. f-o. V, Graham, 1 Col. 230. 

v.l4:,no.l2— 46 
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permitted to show that he did not read or understand the conditions, (y) For 
the same reason, if a person is familiar with the régulations of the company — 
as by having sent previous messages — ^he will be taken to hâve assented to 
those conditions if he sends a dispatch written on a business card of hi.> 
own,(wi) 

BuRDEN OF Peoof. From the fact that the company has failed to delivoi 
the message as sent, the presumption of négligence aiises, and the burden ui 
proof is therefore on the company to show that the failui-e arose from a cause 
for which they are not legally responsible to an3wer.(a!) 

Eefxtsal to Transmit. We hâve seen(a) that the company cannot le 
gally refuse to send a message for ariy one tendering, and that it cannot givc 
a préférence to one person or corporation over another.(&) It has been hekl 
that it may refuse to send a dispatch which is expressed in indécent, obscène, 
or filthy language; but that, if such does not appear on the face of the dis 
patch, it cannot justify a refusai to transmit it, on the ground that the me; • 
sage was sent for an illégal or immoral purpose.(c) 

Measure or Damages. The rule as to the measure of damages in actions 
against telegraph companies is well stated by Earl, C. J., in a New York 
case:(d) " ïhe damages must be such as the parties may fairly be supposée! 
to hâve contemplated when they made the contract. Parties entering intc 
contracts usually contemplate that they will be performed, and not that they 
will be violated. They very rarely actually contemplate any damages whioli 
would flow from any breach, and very frequently hâve not sutHcient informa- 
tion to know what such damages would be. * * * A party is liable for ail 
the direct damages which both parties to the contract would hâve contem- 
plated as flowing from its breach, if, at the time they entered into it,they had 
bestowed proper attention upon the subject, and had been fully informed of 
the facts." As a rule, the actual damages sustained by the plaintifC are re- 
coverable. Thus, where a dispatch ordering "one shawl," which, when 
delivered, read "one hundred shawls;" (e) where the message, as delivered to 
llie operator, read " two hand bouquets," but, as delivered to the receiver, 
read " two hundred bouquets ;" (/) where the company delivered an incon-ect 
niarket report ;(g') where the message was ne ver sent as ordered;(7i) where an 

(») GrlnncU v. Western Union Tel. Co. 113 etc , Tel. Co. 29 Iowr, 433; Onited States Tel. Co. 

Miiss 299; Kedpath v. Western Union Tel. Co. v. Gildersleevp, 29 Md. 232. 

112 Miiss. n ; Ireese v. United Stiites Tel. Co. 48 (a) Ante, 5 1. 

N. V. 132;4BB;irb. 174; Voungv. Western Union (6) See, also, Western Union Tel. Co.v.Ward, &3 

Tel. Co. 65 N. Y. 163; Wolf T. Western Union Ind.377; United States Tel. Co.v. Western U. Tel. 

Tel. Co. 62 Pa. St. ES ; Western Union Tel. Co. Co. 66 Barb. 40 ; Davis v. Western Union Tel. Co. 

v.Bnclianan, 361nd.429. 1 Cin. IM 

(to) Western Union Tel. Co. T. Bnchanan, 36 (c) Western Union Tel. Co. T. Ferguson, 67 Ind. 

Ind.423. 49S. 

(i) Baldwin v. U. S. Tel Co. 45 N. Y. 744 ; De (i) Léonard T. New York, etc.. Tel. Co. 41 N. Y. 

Rnttev.N Y. Tel. Co 1 Daly, 547; 30 How. Pr. 614. 

413; Kittenhoiise v. Independent Une, 44 N. Y. («) Bowen v. Lake Erle Tel. Co. 1 Amer. La w 

a.3; Turner T. Hawkeye Tel. Co. 41 lowa, 458; Reg. 6B5. 

Bartlett v. Western Union Tel, Co. Si Me. 209; (/) New York, etc., Tel. Co. T. Drejburg, 3 

Dorgan v. Telegraph Co. 1 Amer. Law T. Phlla. 40S; 35 Pa. ?t. 298. 

Kep. 4' 6; Western Union Tel. Co. v. Carew, 15 (j-) Tnrner v. Hawkeye Tel. Co. 41 lowa, 458. 

Mich. 62.5; Tylerv. Western Union Tel. Co. 74 111. (A)Spragi!e v. Western U, Tel. Co. 52 Ind. 1 ; 

168} CO 111. tn. Contra, sweatiana y. jiiiuuls, Manville v. Western U.Tel. Co. 37 lowa, 214; De 

Rutte V. New York, etc., Tel. Co. 1 Daly, 547; 30 
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order for 5,000 " sacks" of sait was delivered as calling for 5,000 " ca8ks;"(i) 
where there was a raistake in a message ordering stock sold and other stock 
purchased;{j") where wheat was ordered to be purchased at "22" and the 
message, as delivered, said " 25 ;"(fr) where the name of the receiver was 
misspelled,(i) — in ail thèse cases the actual damages s'ustained by the parties 
were reoovered. 

But, on the other hand, where the company is at fault, it cannot be held 
liable where this fault is not the proximate cause of the loss. Thus, A. tele- 
graphs to B. to send him $500. The message, as negligently delivered, asked 
for $5,000. In accordance with the requést B. sent $5,000, which A. ab- 
sconded with. It was held that the company was not responsible at the suit 
of B.(m) And uncertain and contingent profits are not recoverable;(n) nor 
are any damages recoverable where the terms of the message, as delivered to 
the operator, are obscure, and are so unintelligible to him that he is unable to 
understand its import or its importance. But this rule is siibject to the qual- 
ification that the agents of a telegraph company will be held to possess such 
expérience as to enable them to comprehend what might be unintelligible to 
others; in other words, the employés of telegraph companies will be presumed 
to be acquainted with the language of merchants, and the forms used by bus- 
iness men in telegraphing their orders, replies, and contracts.(o) 

Connecting Lines. The décisions are not «niform as to the company's 
liability for an injury on a connectinj^ line. Under the English rule, applica- 
ble to carriers of ail kinds, the first carrier alone is liable. In some of the 
American states the rule is différent, and the carrier on whose line the loss 
occurs may be sued. On the other hand, a telegraph company receiving a 
message directed to a place beyond its lines, and receiving payment for tiie 
extra service, is liable for the négligence of any Connecting line, for they are 
its agents in the service, and not the 8ender's.(p) 

Who may Bking Action. In England, the récipient of 'a message can- 
not maintaiu an action against the company for damages caused by its négli- 
gence. The obligation on the part of the company is one of contract with the 
sender, to which the receiver is not a party, and under which he can claim no 
rights. In the United States this technical rùle is not recognized, but a tele- 
graph company may be sued by the party to whom a message is addressed for 
damage resulting from its neglect.(g') John D. Lawson. 

How.Pr. 403; Dnvii T. Western U. Tel.Co. 1 Cin. Beanpre v. Faclflc, etc., Tel. Co. 21 Minn. 165; 

100 ; Parks v. A Ita Callfornia Tel. Co. 13 Cal. 422. Breese v. United States Tel. Co. 46 Bnrb. 27B ; Hlb- 

(0 Léonard T. New York, etc., Tel. Co. 41 N. Y. bard v. Western U. Tel. Co. 33 Wia. B58 j West- 

664. ern D. Tel. Co. v. Grahnm, 1 Col. 230; Sqntre 

O) Rittenhouse T. Indlana, etc., Tel.Co. IDaly, v. Western U. Tel. Co. 93 Mass. 232; True v. 

474 ; 44 N. Y. 263. International Tel. Co. 60 Me. 9; McCall v. West- 

(i;) De Rntte ▼. New York, etc., Tel. Co. 1 ernHnlonTol.Co.7 Abb.N. C. 161. 

Daly, 647. (o) Thomp. Neg. 857, and cases cHed. 

(n Lansberger t. Magnetic, etc., Tel. Co. 32 (;>) De Hutte t. Albany, etc., Tel. Co. 1 Daly, 

Barb. 630. 647. 

(m) Lowery v. Western Union Tel. Co. 60 N. Y (j) New York, etc.. K. Co. v. Dreybnrg, 36 Pa. 

198. And see Western Union Tel. Co. T. Meyer, 8t. 298; Elwood v..Weatern Union Tel. Co. 45 N. 

61 Ala. 163. Y. 549; Rose v. United States Tel. Co. 6 Hoh,305; 

(n) Kinghome T. Montréal Tel. Co. 18 O. C. Q. Western Union Tel. Co. v. Carew, 15 MIch 828. 
B. «0; Lane v. Montréal Tel. Co. 7 U. 0. C. P. 73; 
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In re Ho King. 

(District Court, B. Oregon. January 15, 1883.) 

1. Laborbu. 

The term " laborer" is used in the treaty with China of November 17, 1880, 
and the act in aid thereof, of May 6, 1882, in its popular sensé, and does not in- 
clude any person but those whose occupation involves physical toil, and who 
work for wages. 

2. ACTOR. 

A Uhinese actor or theatrical performer is not a "laborer," within the pur- 
view of said treaty or law ; and such person is, theref ore, entitled to corne to 
and réside in the United States at pleasure. 

3. Section 6 op thb Act of 1882. 

The certiflcate provided for in section 6 of the act of May 6, 1882, is not the 
only compétent évidence that a Chinese person is not a laborer, and therefore 
entitled to corne to and réside within the United States, but the fact may be 
shown by any other pertinent and convincing testiraony. 

Habeas Corpus. 

William H. Adama, for petitioner. 

James F. Watsoti, for respondent. 

Deady, D. J, This is a proceeding by habeas corpus to procure the 
deliverance of one Ho King for an alleged unlawful restraint upon his 
liberty. The writ issued upon the pétition of Lo Wy, a subject of 
the Chinese empire, residing in Portland, and upon the allégation 
therein that King was not permitted to bring it himself, and was di- 
rected to W. Jarvis, the master of the steam-ship T. C. Hook, under 
whose restraint King was alleged to be. The respondent brings the 
body into court, and for retum to the writ says that on November 
25, 1882, at the port of Hong Kong, Ho King took passage on the 
steam-ship T. C. Hook, whereof the respondent then was and now is 
the master, for a voyage to Honolulu via Victoria, B. C, and Portland, 
Oregon ; that said vessel has proceeded on said voyage as far as this 
port, where it arrived on January 9, 1883, with said King on board; 
that said King is an actor or theatrical performer by occupation or 
profession, and is not provided with a certificate from the Chinese 
government showing his right to land in the United States, as is re- 
quired by section 6 of the act pf May 6, 1882, "tp exécute certain 
treaty stipulations relating to China," and therefore the respondent, 
being advised andbelieving that said King was not entitled to land in 
the United States, and that itwpuld be unlawful tp permit him togo 
ashore in this port, has and does restrain him of his liberty so far as 
to detain him on board said steam-ship, and not othe^'wjae. To this 
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retiirn there îs a demurrer filed. Upon the argument of the demurrer 
two questions were made : 

(1) Is an actor a " laborer " within the meaning of that term as used in the 
Chinese treaty and act of May 6, 1882; and (2) is the certiflcate prescribed in 
section 6 of that act the only compétent meaus of proving that a Chinese de- 
siring to come and réside in the United States is not such a laborer, 

The term "laborer" is defined by Worcester as foUows: "One 
who labors ; one regularly employed at some hard work ; a workman ; 
an operative; — often used of one who gets a livelihood at ooarse 
manual labor, as distinguished from an artisan or prof essional man;" 
and the définition given by Webster is to the same efifeot. The term 
"laborer" is used in the supplementary treaty with China of November 
17, 1880, and also of the act of May 6, 1882, by section 15 of which 
it is made to include "both skilled and unskilled laborers," in its pop- 
Ular sensé, and includes only persons who perform physical labor foi: 
another for wages. It does not, therefore, include an actor any more 
than it does a merchant or teacher. 

In the matter ofLee Yip, lately decided by Mr. Chief Justice Geeene, 
of Washington, and reported in the Seattle Chronicle of January 4, 1883, 
the learned judge, in speaking of the word "laborer," as used in this 
treaty and act, says : 

" The term has been used in common English speech time out of mind, and 
in the statutes of English-speaking people from the flrst statute of laborera of 
23 Edw. III. till to-day, to dénote a comprehensive, varied. and varying class 
in Society, rather difflcult açcurately to define. ' There is nothing jn the treaty 
to indicate that it is used in other than that prescriptive sensé. , Tliat is the sensé, 
therefore, that should be given it both in the treaty and in the statute. This 
sensé is a much narrower one than etymologically belongs to the word. Ety- 
mologically, a laborer îs one who labors. He may labor physically or men- 
tally, gratuitously or for reward, for himself or for another, freely or under 
control. However he labors he is in the broad sensé a laborer, But that 
sensé is never imputed in ordinary speeeli or writing, unless there is something 
in the context or the circumstances to imply that it is intended. * * * A 
laborer, in the sensé of this statute and this treaty, is one that hires himself 
out or is hired out to do physical toil. Physical toil is essential to the défini- 
tion. So, also, is a contract, express or implied, to submit for wages the per- 
son who is to do the toil to him for whom it is to be doue. * * * He is 
not a laborer, who Works with his hands in his own business, but he is one 
who is hired out or hires himself out to that in another's business." ', 

Neither the treaty nor the act hâve in view the protection of what 
are called the professional or mercantile classes, or those engaged in 
mère mental labor, from compétition with the Chinese. No grievanee 
of this kirid was èyei complainéd of j and the language of' thé lemedy 
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proviàbJ, plainly indicates that it was not contemplated bj either of 
the pai'tùâ to the treaty, or the congress that passed the aot. A3 
was said Uy me In te Moncan, 14 Fed. Eep. 46, the concession in the 
Bupplementary treaty was only made to allow the United States "to 
limit or suspend the existing right of Chinese laborers to come and 
be within its territory, for the purpose of laboring therein and thereby 
competing with the labor of its citizens for the local means of liveli- 
hood." A Chinese actor engaged in dramatic représentations upon 
the stage of a Chinese theater seems as far removed from auch com- 
pétition as it is possible for a person to be. 

It only remains to consider what effect is to be given to the fact 
alleged in the retnrn that King bas not the certiûcate prescribed in 
section 6 of the act of 1882. 

In the case, In re Low Yam Chow, 13 Fed. Rep. 605, it was held 
by Justices Fibld and Hoffman that Chinese, not laborers, who at 
the passage of the act did not réside in China, were not required to 
produce this certificate to prove they were non-laborers, prior to being 
allowed to land. 

The reasoning by which this conclusion is reached would justify 
the conclusion that the certificate is not absolutely necessary in any 
case. 

The non-laboring classes of Chinese are still entitled by treaty stip- 
ulation to come to and réside in the United States, and to enjoy ail 
the "rights, privilèges, immunities and exemptions" whioh may be 
accorded to "the citizens and subjects of the most favored nation." 
U. S. Pub. Treat. 148; Treaty of Not. 17, 1880; Sess. Laws, 1881-2, 
p. 12. 

If section 6 of the act of 1882 is construed to absolutely require 
the production of the certificate therein provided for, before a Chinese 
who is not a laborer can come within the United States, then it will 
operate as a serious restriction upon the right and privilège given 
him by the treaty, because in this respect no such condition or 
restriction is imposed upon any subject of any other nation. 

Indeed, the fact of being compelled to make proof of his condition 
or character at ail, is a burden and inconvenience upon the Chinese 
coming to the United States which is not required of any other im- 
migrant or visitor coming to this conntry. But probably this mucb 
is unavoidable under the circumstances, and must be submitted to as 
a necessary incident of the right of the United States, under the 
amended treaty, to exclude from the country Chinese laborers. But 
the treaty, (article 1,} in conceding this right, is careful to specify 
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that "législation taken in regard to Chînese laborers will be of sucli 
a character only as is necessary to enforce the régulation, limitation, 
or suspension of immigration." It may be admitted that, taken lit- 
erally, section 6 of the act of 1882 does impose this condition. But in 
construing a statute it is often necessary to go deeper into the matter 
than the mère letter. As was said In re Moncan, supra, "it is not to 
be presumed that congress, in the passage of this act, intended to 
treneh upon the treaty of 1868, as modified by that of 1880; and 
therefore it is that ail gênerai or ambiguous clauses or phrases con- 
tained in the former should be construed and applied so as to make 
them conform to the latter. To the same effect is the ruling In re 
Loto Yam^Ghow, supra. 

Read, then, in the light of the treaty, and considered as an aid, 
rather than an impediment, to its enforcement, this section 6 ought 
to be construed as a déclaration on the part of the United States that 
for the purpose of facilitating the entry into the country of the Chi- 
nese not within the prohibition, it will accept the certificate of the 
Chinese governmeut that the bearer is not a laborer, and is prima 
fade entitled, under the treaty, to corne into the United States at 
pleasure ; but that, in the absence of such certificate, a Chinese claim- 
ing the right to enter and réside in the United States must establish 
the fact that he it not a laborer by évidence, as in ordinary cases of 
the ex parte proof of a fact. 

But it is not to be presumed that any one will resort to this 
method of proof unless compelled to do so by some cogent reason 
or controlling emergency; for it stands to reason that it is easier 
for a Chinese to obtain this certificate from a friendly tribunal in his 
own country, where the means of proof are at hand, and the mode of 
procédure familiar to him, than to establish the facts contained in 
it by original évidence in a strange country, before oflScers and 
tribunals apt to regard him with suspicion and disfavor. 

Upon this point, Chief Justice Gbeenb bas reached a similar con- 
clusion. In the case of Lee Yip, supra, he says : 

" Congress did not construct tlieir law in order to annul, override, or in 
any degree abate aught granted in the treaty. They provided certificates for 
the beneflt and security of the privileged classes. Non-production of a 
certificate is a circumstance which, if alone and unexplained, may propeiiy 
be regarded as proof that the person lacking it is one who is prohibited. But 
its non-production is open to explanation, and the presumption arising from 
its non-production to contradiction. Whenever the question of a right 
under the treaty cornes before the court, évidence may be heard to establish 
the riglit." 
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In this case the fact that King belongs to the privileged class is 
established in the judgment of the court by the admission that he 
is an actor, of which there is not a particle of doubt. The non-pro- 
duction of the eertificate is also satisfactorily explained by the fact 
stated in the return, that he did not leave China with the intention 
to come to the United States, but to go to Honolulu, but for some 
reason, having been brought hère by the respondent before being 
taken to Honolulu, he prefers to remain hère for the présent, at least, 
as he bas a perfect right to do, if he is one of the privileged class. 

The order of the court is that Ho King is discharged from the 
restraint imposed by the défendant and allowed bis liberty, and that 
the petitionei recover costs 



The "Maek Twain" Case. 

Clemens V. Belford, Clakk & Co. 

{Circvit Court, If. D. JUinoiê. January 8, 1883.) 

1. AuTHOEB AND Writers— Right to Usb of Assumbd Name. 

An author or writer has no better or higher right in a nom de plume, or as- 
sumed uame, tban he has in his baptismal name. 

2. SAMB — COPTRIGHT THE SOLB PROTECTION. 

A person becoming an author can secure to hîmself the exclusive right to his 
productions only by a copyright under the laws of the United States ; and if he 
publishes anything without so protecting it, it becomes public property, and any 
person may republiah it, and state the name of the author in such form in tl»; 
book as he may choose, either upon the title-page or otherwise, as to show who 
■was the author. 

3. Samb — Protection oi" Unpublishbd Works. 

An author has the right to restrain the publication of any of his literary work 
■which he has never published or dedicated to the public, 
i. Same — False Imputation of Authokship. 

An author may restrain the publication of literary matter purporting to hâve 
been written by him, but which in fact he never did write ; and this rule ap- 
plies in favor of persons known to the public under an assumed name. 
5. Same— Tbade Name or Trade Mark— Not a Substitdte for Copyright. 

An author cannot acquire a right to the protection of his wrltings under an 
assumed name as a trade name or trade mark, and no pseudonym, however 
ingenuous, novel, or quaint, can give one any more rights than he would hâve 
under his own name, or defeatthe policy of the law that the publication of lit- 
erary matter without protection by copyright has dedicated such matter to the 
public. 

. Thos. W. Claris, for complaînant. 
Hutchinson é Partridge, for défendant. 
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Blobgett, D. J. The bill in thia case states that complainant bas, 
for about 20 years last past, been an author and writer by profession ; 
that he bas been in the habit for said time of publisbing articles, 
sketch es, books, and other literary matter, oomposed by him for pub- 
lication under the name, assumed by bim to designate himself as the 
author and writer of such sketches, articles, books, and other literary 
matter, of "Mark Twain ;" that the said désignation of "Mark Twain" 
has been used by him during the last 20 years as bis nom de plume 
or trade-mark as an author; that his said writings, under the désig- 
nation of "Mark Twain," hâve acquired great popularity, and met witb 
a ready and continuous sale, and that no other person has been 
licensed or permitted by him to use said désignation of "Mark Twain" 
as a nom de plum^ or désignation of authorship ; that tbe exclusive 
right of selecting for publication and of publisbing in any collective 
form the sketches, articles, or other writings written and originally 
published by him under the said name of "Mark Twain," so as to 
make a book or collection of durable form for publication, by right 
onght to belong exclusively to him, and is of great value to bimi in 
his réputation, and a great security to the publie as purchasers of the 
Works purporting to hâve been written by complainant ; that the said 
défendants hâve made, printed, put out, and sold, in great quantities, 
a certain book — called upon its title-page "Sketches by Mark Twain, 
now first published in complète form. Belford & Co. 1880" — con- 
taining about 369 pages, many or most of wbich, in one form or an- 
other, are substantially like sketches published prior to the year 
1880 by complainant; and that said Belford, Clark & Co, had no au- 
thority, leave, or license from complainant, or derived from him, to 
make publication of the said book or any part thereof ; that the de- 
fendants in their said book, so published by them, placed upon the 
page next suceeeding the leaf whereon the title-page is printed, a 
préface in thèse words: 

" I hâve scattered through this volume a mass of matter which has never 
been in print before, (such as ' Learned Fables for Good Old Boys and Girls.' 
the ' Jumping Frog Kestored to the English Tongue after Martyrdom in the 
French,' the ' Membraueous Croup' sketch, and many othera which I need 
not specify ;) not doing this in order to make an advertisement of it, but be- 
cause thèse things seemed instructive. Mark Twain." 

— That complainant never gave any authority, leave, or license to the 
défendants to print or publish any such préface, or any of the repré- 
sentations therein contained, or substantially the same; that com- 
plainant bas, by the said wrongful acts of the défendants, been greatly 
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injured, and his property in the said nom de plume or trade-mark of 
"Mark Twain" as a commercial désignation of authorship has been 
deteriorated and lessened in value; wherefore he prays damages and 
profits, and a writ of injunction restraining the further publication of 
said work, and that the plates of such book may be damasked and 
destroyed. 

To this Mil défendants hâve filed a spécial and gênerai demurrer. 

The position assumed by the complainant in this bill is that he has 
the exclusive right to the use of the nom de plume or trade-mark of 
"Mark Twain," assumed by him, and that défendants oan be enjoined 
by a court of equity from using such name without the complainant's 
consent or license. 

It does not seem to me that an author or writer has or can acquire 
any better or higher right in a nom de plume or assumed name than 
he has in his Christian or baptismal name. When a person enters 
the field of authorship he can secure to himself the exclusive right 
to his writings by a copyright under the laws of the United States. 
If he publishes anything of which he is the author or compiler, either 
. under his own proper name or an assumed name, without protecting 
it by copyright, it becomes public property, and any person who 
chooses to do so has the right to republish it, and to state the name 
of the author in auch form in the book, either upon the title- page or 
otherwise, as to show who was the writer or auihor thereof. "In 
this country an author has no exclusive property in his published 
works exeept when he has secured and protected it by compliance 
with the copyright laws of the United States." Wheaton v. Peters, 
8 Pet. 691; Clayton v. Stowe, 2 Paine, 382; Bartlett v. Crittenden, 
5 MeLean, 32 ; Pulte v. Derby, Id. 328. "If an author would secure 
to himself the sole right of printing, publishing, and selling his liter- 
ary compositions, he must do so under the copyright laws." Stowe 
V. Thomas, 2 Wall, Jr. 547. 

The seventh paragraph of the bill charges that many or most of 
the sketohes contained in the book complained of, "in one form or 
another, are substantially like sketches published prier to theyear 
1880 by your orator;" but it does not aver that they are or ever 
were protected by copyright, and by implication concèdes their pub- 
lication without copyright. If they were published without such 
protection they become public property, and may be republished by 
any one who chooses to do so. 

Undoubtedly an author has the right to restrain the publication of 
any of his literary work which he has never published or given to the 
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public. Little v. Hall, 18 How. 166; Keene v. Wheatly, 9 Amer. 
Law. Eeg. 33; Bartlett v. Crittenden, 5 McLean, 32. So, too, an 
author of acquired réputation, and, perhaps, a persoii who has not 
■obtained any standing before the public as a writer, may restrain 
another from the publication of literary matter purporting to hâve 
been written by him, but which, in fact, was never so written. In 
other words, no person has the right to hold another out to the world 
as the author of literary matter which he never wrote; and the same 
rule would undoubtedly apply in f avor of a person known to the pub- 
lic under a nom de plume, because no one has the right, either ex- 
pressly or by implication, falsely or untruly to charge another with 
the composition or authorship of a literary production which he did 
not write. Any other rule would permit writers of inferior merit to 
put their compositions before the public under the names of writers 
of high standing and authority, thereby perpetiating a fraud not only 
on the writer whose name is used, but also on the public. 

The complainant, however, does not charge iu this bill that the 
book in question, either by the title, préface, or any other matter con- 
tained in it, attributes to him the authorship of anything which he 
in fact did not write. 

The bill rests, then, upon the singk proposition, is the complain- 
ant entitled to invoke the aid of this court to prevent the défendants 
from using the complainant's assumed name of "Mark Twain" in 
connection with the publication of sketches and writings which com- 
plainant has heretofore published under that name, and which hâve 
not been copyrighted by him? That he could not hâve done this if 
thèse sketches bad been published under complainant's proper name 
is clear from the authorities I hâve cited, but the complainant seems 
to assume that he has acquired a right to the protection of his writ- 
ings under his assumed name as a traJe name or trade mark. 

This is the first attempt which has ever corne under my notice to 
protect a writer's exclusive right to literary property under the law 
applicable to trade-marks. Literary property is the right which the 
author or publisher of a literary work has to prevent its multiplica- 
tion by copies or duplication, and is from its very nature an incorpo- 
real right. William Cobbett could hâve no greater right to protect a 
literary production which he gave to the world under the fietitious 
name of "Peter Porcupine" than that which -was published under his 
own proper name. The invention of a nom de plume gives the writer 
no increase of right over another who uses his own name. Trade-marks 
are the means by which the manufacturers of vendible merchandise 
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designate or state to the public the quality of such goods, and the fact 
that they are the manufacturers of them ; and one person may liave 
Beveral trade-marks, designating différent kinda of goods or différent 
qualifies of the same kind ; but an author cannot, by the adoption of 
a nom déplume, be allowed to defeat the well-settled rules of the eom- 
mon law in force in this country, that the "publication of a literary 
work without copyright is a dediûation to the public, after which any 
one may republish it." No pseudonym, however ingénions, novel, or 
quaint, can give an author any more rights than he would hâve under 
his own name. The policy of the law in this country bas been set- 
tled too long to be now considered doubtful, that the publication of 
literary matter without protection by copyright bas dedicated such 
matter to the public, and the public are entitled to use it in suchform 
as they may thereafter choose, and to quote, compile, or publish it as 
the writing of its author. That is, any person who chooses to do so, 
can republish any uncopyrighted literary production, and give the 
name of the author, either upon the title-page, or otherwise as best 
suits the interest or taste of the person so republishing. 

Complainant does not say by his bill that the préface to the book 
in question was not written by him, and that by the publication of 
this préface, in connection with the sketches, défendants hâve attrib- 
uted to him the authorship of something which he never wrote. If 
he had so charged perhaps he would bave made a case entitling him 
to some relief. 

The demurrer is sustained. 



Consolidated Safety- Valve Co. v. Kunklb. 

(Circuit Court, N. D. Illinois. January 8, 1883.) 

Patents roB Inventions— Steam-Valtb. 

In an action for infringement of a patent for a steam-valve, where the idea of 
regulating the escape of steam hy a movable plate upon a, spindle in the valve- 
liead is older than patentee's device, and was public property when his inven- 
tion was made, and old English and American valves were intended to work on 
substantially the same principle as the valve of the complainant, but which may 
hâve failed for lack of skill in making and using them, rather than because their 
inventors had not conceived the true principle upon which they were to work, 
hdd, that the use of a similar valve by défendant was not an infringement of 
complainant's patent. 

In Equity. 
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Thomas W. Clark, for complainant. 

J. H. Raymond, for défendant. 

Blodgett, D. J. This is a suit to enjoin the alleged infringement 
by défendant of two patents issued to George W. Eichardson, — one, 
No. 58,294, dated September 25, 1866, for an "improvement in safety- 
valves;" and the other, No. 85,968, dated January 19, 1869, for an 
"improvement in safety- valves." The défenses relied upon are (1) 
that défendant does not infringe; (2) that complainant's patents are 
void for want of novelty, and for uncertainty in the spécifications and 
claims. The peculiar feature of thèse two patents is what is termed 
by the experts the stricture, the opération of which is to secure an 
additional lifting force on the head of the valve beyond that of the 
initial pressure inside of the steam generator ; and the second patent, 
which purports to be an improvement on the first, bas an arrangement 
by which this stricture ismade adjustable by a peculiar device, which is 
minutely described. Thèse patents hâve been several times before the 
courts, and so far considered, in the light of the state of the art, as to 
very muchabridge the areafor discussion or construction in this case. 

In Ashcroft v. Boston é L. R. Go. 1 Bann. & Ard. 215, and in Rich- 
ardson v. Ashcroft, not reported, the contest was between the Eich- 
ardson patent and the Naylor patent, issued in England in July, 
1863, and in this country in 1866, a month or two after the first 
Eichardson patent, and Judge Sheply, before whom thèse cases were 
heard, held in the first-named case that the Eichardson device did 
not infringe the Naylor patent, and, in the second case, that the Nay- 
lor patent did not infringe the Eichardson. 

The Naylor patent was for a safety-valve constructed with an ex- 
tended area upon the head of the valve for the purpose of aiding in 
the lift, and in that respect it was claimed that Eichardson infringed 
upon Naylor. Judge Sheply, in his opinion in the first-mentioned 
case, says: 

" Without adverting to the patents of Hartley, Waterman, and other de- 
vices older than Naylor's, we hâve seen that Naylor could not, with propriety, 
claim to hâve been the inventer of the combination, in a spring safety-valve, 
of every form of projecting, overhanglng, downward-curved lip or periphery, 
with an annular recess surrounding the valve-seat, into which a portion of 
the steam is deflected as it issues between the valve and its seat. 

"Naylor did not invent the overhanging, downward-curved lip or periphery, 
nor was he the first to use an annular chamber surrounding the valve-seat, 
into which a portion of the steam is deflected as it issues between the valve 
and its seat. His claims must therefore be limited to the combination of 
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the other éléments with precisely sueh an annular recess as he has desorihed, 
and operating in the ^described manner, so far as such recess, separately or in 
combination, differed in construction and opération (if it did materially differ 
in those respects) from tiiose which liad preceded it. The claims eannot be 
made to cover a safety-valve like the Richardson valve, which, in its construc- 
tion and mode of opération, is substantially différent from the valve described 
in the Naylor patent, simply because the Richardson valve, in common with 
the Naylor valve, has the overhanging, downward-curved lip or periphery, and 
an annular recess surrounding the valve-seat, into which a portion of the steani 
issuing frombetween the valve and its seat is deflected. 

" The différences between the Eichardson and Naylor valves, in construc- 
tion, are apparent upon an inspection of the drawings of the respective patents. 
The différence in the mode of opération is most clearly proved by the testi- 
mony of the experts in the case. In the Naylor valve, it appears that it was 
the intention of the inventor to use the impact of the issuing steam upon the 
concave lip of the valve to assist in lifting it, and only this, except so far 
as it was aided by the diminution of the atmospheric pressure on tbe top of 
the valve, conséquent upon the issuing of a portion of the steam in an upward 
direction around the peripheiy of the valve, the annular chamber into which 
the steam is discharged on leaving the valve serving no other purpose than 
that of a conduit for the steam, when the valve is constructed in accordance 
with the drawings of the original patent. In the Richardson valve, when the 
valve opens the steam expands and flows into the annular space around the 
ground-joint, its free escape is prevented by a stricture or narrow space 
formed by the outer edge of the lip and the valve-seat. Thus the steam escaping 
from the valve is made to aet by its expansive force upon an additional area 
oulside of the valve proper, to assist in raisiiig the valve; this stricture being 
enlarged as the valve is considerably lif ted from its seat, and varying in size 
as the quantity varies of the issuing steam. There would be no such variable 
stricture in the Naylor valve." 

This case went to the suprême court of the United States, and in 
its opinion affirming the case the court says : 

" Taken as a whole, the facts show conclusively that the assignor of the 
complainant [Naylor] was not the flrst person to devise means for using the 
recoil action of steam to assist in lifting the seat of the steam- valve for tjie 
purpose described, and it follows that the patentée in suit must be limited to 
what he actually invented, which is the devices, shown in the spécifications 
and drawings, to enable the party to avail himself of such recoil action. 

" Coming to the speciflcation that dèscribes the steam-valve used by the re- 
spondents [Richardson's] it will at once be seen that its construction and mode 
of opération is substantially différent in important particulars, as follows: 
"When the valve opens, the steam expands and flows into the annular space 
around the ground-joint. Its free escape, which might otherwise be too free, 
is prevented by a stricture or narrow space formed by the outer edge of the 
lip and the valve-seat, By thèse means the steam escaping from the valve 
is made to aet, by its expansive force, upon an additional area outside of the de- 
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vice, as ordinarily constructed, to assist inraising the valve ; the stricturebe- 
Ing enlarged as the valve is lifted from its seat, and varying in size as the 
quantity of the issuing steam increases or diminishes. Important functions, 
not very dissimilar in the effect produced, are performed bythe two patented 
valves in controversy ; but the means shown in the respective spécifications, 
and the mode of opération described to produce the eâect, are substantially 
différent in material respects, which shows to a démonstration that the com- 
plainant cannot prevail unless it can be held that his assigner invented the 
overhanging, downward-curved lip, and that he was the flrst to use an annu- 
lar chamber, surrounding the valve-seat, into which a portion of the steam is 
deflected as it issues between the valve and its seat. Neither of those condi- 
tions can be found in favor of the complainant, and of course it cannot be 
held that the respondents bave infringed his patent" 

Thèse patents were again before Judge LowelIi, of the eastem dis- 
trict of Massachusetts, in a case where the présent complainant sued 
the Crosby Valve Company for infringement, the opinion on the final 
hearing of the case having been delivered in April, 1881, and is made 
a part of the record in this case. In that opinion* Judge Lowell 
says : 

" In this record the défendant introduces two English patents not brought 
out in Richardson v. Ashcroft, and 1 hâve examined two accompliahed experts 
in relation to them. They also produce the American reissued patent of War 
terman, which I suppose to hâve been before Judge Sheply in connection 
with the state of the art, but which, if we may judge from the pleadings, was 
not relied on to defeat the novelty of the Eichardson patent. The original 
patent of Waterman, which was considerably older than Eichardson's, while 
claiming an improvement to a différent part of the valve, showed a structure 
80 much like Bichardson's that Bichardson sought out the inventer, and they 
made a joint stock of their two patents, and procured a reissue of that of Wa- 
terman, in which he spécifies a mode of construction by which, when the valve 
is raised from its seat, the escaping steam is so directed as to enter an over- 
hanging or projecting annular chamber on the top or upper part of the valve, 
and outside of and beyond the ground-joint. He descrlbes how this force may be 
modified by a modification of the overhanging or projecting annular surface. 
He goes into ail the détails of the necessary and proper construction, and, in 
short, as I understand it, describes the Ricliardson valve, with a stricture and 
ail, excepting that his additional lift was due whoUy to the expansive power 
of the steam admitted to the annular chamber, while Eichardson's used both 
the impact of the issuing steam and its subséquent expansive power. Naylor 
had used the impact only. • * • My opinion upon the issue of infringe- 
ment makes it unnecessary for me to explain at large the conclusions concerning 
the state of the art^— at which I hâve arrived after a patient study of the reo» 
ord — excepting to this extent : I consider it to be f uUy proved that some valves 
had been made before 1866 which operated on the same gênerai principle 
with that of Eichardson, and were of some value. £specially is this true of 

•7rsD.Rap,7(8. 
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the Naylor and Waterman contrivances, and probably of Beyer'a. * * * 
In this state of the art, Eichardson describes an annular chamber outside the 
ground-joint of a valve, and so regulated by the crack or opening between its 
lip and the main body of the valve that it will confine or " huddie," as the 
experts say, the steam when it begins to escape frora the chamber, and will 
presently afterwards open more widely and let the steam eseape, and not in- 
terfère with the rapid fall of the valve before it bas lost too much steam." 

The learned judge then particularly describes the Crosby device, the 
peculiarity of which is that, -when the valve rises, an additional part 
of its under surface is exposed to the action of the steam in the cham- 
ber, this additional part is eitber masked or neutralized until the 
valve begins to rise, when it furnishes an additional lift proportioned 
to the additional area exposed, and ooncludes as follows : 

"N5w, it is plain that this contrivance does not come strictiy within the 
language of the plaintiff's claim of a safety-valve, with the circular or annu- 
lar lip, etc. 

«««•Il*'*** 

" Considering the state of the art as I hâve foiind it to be, that Eichardson 
was not the first to invent and apply, more or less well, the principle of the 
additional area, nor that of the stricture, he could not, whatever the words of 
his claim, successfully enjoin the use of a valve resembling hia own only in 
its adoption of thèse gênerai ideas." 

The resuit of thèse judicial constructions upon the Eichardson de- 
vice, as I understand them, is to limit the Eichardson patent to the 
spécial devices therein shown for obtaining a common resuit. In 
other words, although Naylor showed an extended area of the valve- 
head, with a downward-curved lip or flange, thereby producing an 
annular chamber or recess by which the escaping steam was im- 
peded in its progress to the open air, and an additional lifting force 
secured for raising the valve, and though Crosby showed an in- 
creased area of valve surface upon which the steam began to press 
as soon as it commenced to escape through the ground-joint, yet neither 
of thèse infringe the Eichardson patents, because they are not just 
like Eichardson's. They produce the same resuit, but each by a some- 
what différent mecbanical appliance, and Eichardson was not held 
entitled to invoke the doctrine of équivalents. 

The defendant's valve shows an extended area of the valve-head, 
so as to form a flange and an extension of the valve-seat upwards, so 
as to form a ring encircling and reaching above the extended valve- 
head, so that the steam, as it escapes through the ground-joint, im- 
pinges upon the flange of the valve-head, and by its impact furnishes 
an auxiliary lift to aid in raising the valve still higher. The Kunkle 
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valve shows also a screw-ring attached to the valve-seat, and so ar- 
rangea as to be movable up and down, thereby controlling, to some 
extent, the direction of the escaping steam, and causing it to impinge, 
more or less directly, upon the flange of the valve-head. But in the 
light of the testimony, and especially of the séries of interesting and 
instructive expérimenta made by Mr. Hoadly, the defendant's expert 
witness, with defendant's valve in comparison with the Eichardson, 
Webster, Hartly, and Waterman valves, I fail to find in defendant's 
valve the stricture whieh is shown in, and especially provided for, by 
the Eichardson valve. There may be some stricture, — that is, the 
,8team may be, to soine extent, huddled and compelled to exert its 
expansive force on the under side of the extended area of the valve- 
head, by means of the crooked or angular passages through which it 
makes its exit to the open air, — ^but a stricture, as such, was not the 
invention of Eichardson. Mr. Forbes, complainant's expert, finds 
a stricture in the Webster patent and one in Eitchie's to such an 
extent that it can readily be converted into the Eichardson valve by 
slightly reducing "the periphery of the supplemental flange;" and 
Eichardson himself, in the Waterman reissue, must be held to hâve 
assented to the claim that the Waterman valve shows a stricture, 
while the Beyer, Hartly, Greene, and Naylor valves also show that 
the steam in its escape must be, to some extent, impeded and thereby 
compelled to exert some expansive force upon the supplemental areas 
of their respective valves; while in Eichardson's valve the expan- 
sion of the steam in the annular chamber, made by the downward- 
curved lip, is the chief factor relied upon for an increase of lifting 
force, and this annular expansion chamber, acting in combination 
with the stricture or throttled escape passage for the steam from this 
expansion chamber, is the peculiar feature of Eichardson's device. 

Webster, it seems to me, shows not only a stricture, but the élé- 
ment of adjustability is clearly shown by the provision for raising or 
lowering the auxiliary plate or flange upon the spindle of the valve, 
80 as to increase or diminish the opening for the escape of the steam 
from beneath the extended area of the supplemental flange. 

I am certainly unable to find in Kunkle's valve such a stricture as 
is specially described by Eichardson in his patent of 1869. In the 
spécifications of that patent he says : 

«The said means so patented, (teferring to his patent of 1866,) consisting 
in forming the valve with a surface outside of the ground-joint for the escap- 
ing steam to act against, the said surface being surrounded by a projectiiig 
v.l4,no.l2— 47 
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lip, rim, or flange, leavîng a narrow space for the escape of the steam when 
the valve is open, but which, althoughof greater diameter than the valve-seat 
by reason of the said Hp, présenta a less area of opening for the escape of 
steam than is produced at the valve-sèat, so that the steam which escapea 
through the area between the valve shall exert pressure between the said 
surrounding Surfaces, and thereby not only open the valve completely, but 
hold it up until the pressure oï the steam in the boiler falls below the press- 
ure by which the valve was opened." 

This, as lunderstând it, isEichardson 's définition of the construc- 
tion and opération of his strioture, and requires in spécifie terms 
that the space for the escape of the steam between the flange and 
ring: encircling the «xpanded valve-head, shall be of less area than 
the area of. escape at the valve-seat; a peculiarity not provided for 
in Eunkle's valve, and evidently not intended to be a part of hia 
mechanism, as from the time the steam passes through the ground- 
joint of the Kunkle valve it is no'^vhere throttled and compelled to 
pass through a less area on its way to the open air, its exit passages 
increasing constantly in area instead of diminishing. 

With strictures shown in the older stages of the art, I am there- 
f ore clearly of opinion that Richardson must be confiued to his spécial 
mode of producing the strieture ; and I am also of opinion that what- 
ever -of strieture the défendants show- is more nearly, in the mechan- 
ical mode of producing it and in its opération, like the older déviées 
of Beyer, Hartly, Webster, Greene, Waterman, and Naylor. 

It is true, the défendant uses a screw-ring in his valve, and that 
Eichardson, in his patent of 1869, shows a screw-ring; but the screw- 
ring shown in the defendant's devioe is not, in its function nor re- 
lation to the opération of the defendant's patent, the same as the 
screw-ring of the complainant's device of 1869. The complainant's 
screw-ring was intended specifically to operate as a strieture, or to 
regulate the size of the opening for the escape of the steam, — a duty 
which is not performed by the defendant's ring. 

The claim of Eichardson in the patent of 1869 is "for a combi- 
nation of the surface, beyond the seat of the safety-valve, with the 
means herein described for regulating or adjusting the area of the 
passage for the escape of steam, substantially as and for the purpose 
described." 

The spécifications describe minutely the means for regulating or 
adjusting "the area of the passage fpr the escape of the steam," to 
be by the opération of a screw-ring, in connection with a central 
aperture and the disk, F. Hère was a peculiar method of throttling 
or holding the steam so as to make its expansive force available as an 
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auîjiliary to help lift the valve, and the claim covers only that spécial 
combination. A new outlet for the steam, inside of the outlet be- 
tweèn the expanded head of the valve and its extended seat, is pro- 
vided in Eichardson's later patent, and his claim must be held to 
cover only that peculiar mechanism by which the new outlet is prO- 
vided for, and its function determined in combination with the other 
parts of his device ; otherwise the new patent of 1869 would be for 
the same stricture shown and claimed in the patent of 1866. 

After Webster had taught the world how to regulate the escape of ^. 
the steam by his movable plate upon a spindle on the valve-head, 
and to hold it at the proper point of adjustment by the set-screw, 
Knnkle was, it seems to me, at liberty to regulate tbe opening for 
the escape of the steam by means of a screw-ring upon the pe- 
riphery of the valve-seator, by placing such a ring upon the extended. 
valve-head, if he saw fit to do so. The idea of so reguiating even the 
size of the stricture by a movable plate is older than Eichardson's 
invention, and was public property when his invention was made. 

I will add that, from the experiments made by the experts in this 
case, as shown in the proof, it seems quite probable to mfr that the 
improved practical working results obtained by the Eichardson and 
Kunkle valves over those previously in use, is as much attributable 
to their improved finish and mechanical perfection as to any newly- 
invented élément they contain. In the hands of a skillful manipu- 
lator, valves constructed according to the spécifications of the Web- 
ster and Hartly patents, including the proportions given in those 
patents, did their work substantially as well as the Kichardson and 
Kunkle valve. 

The Webster, Hartly, and Waterman valves, when mecha'nically 
well made, showed results closely approximating to the best results 
of Eichardson's device. It was long after the steam-engine was a 
complète conception in the mind of Watt, before skilled workmen 
were trained by expérience, and in the use of suitable tools, to make 
it aecomplish what he intended and theoretically knew it was capable 
of doing, So thèse old English and American valves, intended to 
work on substantially the same principle as Eichardson's, may hâve 
failed for lack of skill in making and using them, rather than because 
their inventors had not conceived the true principle upon which they 
were to work. 

The bill must be dismissed, because I find under the proof the de- 
fendant does not ii^fringe the plaintifE's patent. 
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N, T. Phabmicaii Ass'w v. Tildkn and other», 

(Oireuit Court, 8. O. Nm York. December 8, 1882.) 

I. Patents fok Intkntions— Pailurk to Mark Articles as Patbnted. 

Section 4960, Rev. St., déclares that when any patented article is not so stamped, 
" in any suit for infringement by the party failing so to mark , no damagei 
shall be recoveredby theplaintifE, ezcept on proof that the défendant was duly 
notiâed of the infringement, and contiaued after auch notice to mali.e, use, or 
vend the article so patented." 

L BamE — OWNBESHIP — StJFPICIENT NoTICB OF. 

A verbal notice by one owning a patent médical compound, to one infringing 
thereupon, that the compound is patented, and at the same time exhibiting a copy 
of the letters patent, w»s îteld to be sufBcient notice uuder the statute requir- 
ing patentées to give "sufflcient notice to the public, together with the day 
and year the patent was granted. " 

t. BaMB — ASSIONMHNT OF PATENTS— PbOOF OF. 

Underthô statute of New York an assignment of a patent, duly acknowl- 
edged before a notary public, is sufaciently proved, and it is not incumbent 
upon the complainaat, in an action for infringement, to prove the signature of 
the assigner. 

James A. Whitney, foi complainant, 

Francis Forbes, for défendant. 

Wallaoe, g. J. Assuming, as musi be done tipon the proofs, 
that the complainant is entitled to the most libéral construction of 
the claim of, its patent consistent with the language of the spécifica- 
tions, the claim is to be construed as one for a médical compound 
composed of the several ingrédients combined in such proportions aa 
to effectually co-operate in produeing the desired efifect. Upon thia 
construction, reading the formula of the defendant's compound with 
the assistance of their trade ciroular, whioh sets forth the properties 
of their ingrédients and the virtues of their préparation, it suffi ciently 
appears that there is a substantial identity between their compound 
and that described in the complainant's patent to establish infringe- 
ment. The ingrédients are the same, they are combined to produce 
the same resuit upon the same principle, and, although the propor- 
tions Tary, the variation is slight. 

The complainant did not mark its préparation as patented, and the 
défendants insist upon this fact in their answer as a défense. It ap- 
pears, however, that complainant gave verbal notice to the défendants 
in January, 1880, that its compound was patented, and exhibited to 
them a copy of the letters patent, and notified défendants that their 
compound was an infringement. The statute (section 4900, Kev. St.) 
déclares that, when the patented article is not thus stamped, "in any 
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suit for infringement by the party failing so to mark, no damages 
shall be recovered by the plaintiff except on proof that the défendant 
was duly notified of the infringement and continued af ter such notice 
to make, use, or vend the article so patented." It was held in Good- 
year V. Allyn, 6 Blatchf. 33, that this statute only takes away the right 
of a plaintiff to recover damages, and does not affect the right to an 
injunction. It was also intimated in that case as doubtful whether 
the statute applied at ail to actions in equity, as no damages were 
then recoverable except in suits at law. The provision was re-enacted, 
however, and embodied in the revision and amendment of the statutea 
relating to patents of July 8, 1870. By that législation, also, power 
was conferred upon the court in suits in equity to decree for damages 
as well as profits. The provision is therefore to be read as a part. 
of the eomprehensive législation designed to cover the whole subject 
of the rights and remédies of inventors, and as applicable to ail suits 
in which damages are recoverable. 

The question whether the notice contemplated by the statute 
is a written notice, or whether a verbal notice is sufficient, seems to 
be a new one. Although there is not entire concurrence in the author- 
ities, the rule may be deemed sanctioned by the adjudications that 
when a statute requires a notice to be given a written notice is meant; 
and without doubt this is the rule where the notice required is one to 
be given in the course of a légal proceeding. The statute hère re- 
quires proof that the défendant "was duly notified * * * and 
continued after such notice to make, use, or vend the patented article" 
and therein differs from the statutes which hâve been the subject of 
judicial construction. Thus, in Gilbert v. ColumUa Turnpike Co. 3 
Johns. Cas. 107, the statute directed the notice "to be left" at the 
dwelling-house of the party. 

In Jenkins v. Wild, lé Wend. 539, a distinction was taken between 
a statute which required an appeal to be brought within 15 days 
"after notice" of an order, and a cognate statute which required "no- 
tice to be given," the last being held to mean a written notice. Not 
only does this statute not require in terms "notice to be given," but it 
also does not relate to a notice in the course of a légal proceeding. It is 
designed to protect innocent parties who are infringing without 
knowledge of the faet, and in this behalf to restrict the remedy of 
patentées who hâve failed to give that publicity to their exclusive title 
which the policy of the statute requires. Patentées are, therefore, 
required to give "sufficient notice to the public" that the article is 
patented, * » * "together with the day and year the patent was 
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granted," by stamping or labeling the article. It is a fair interpré- 
tation to hold that when any équivalent notice bas been given, tbe 
défendant bas been "duly notified." As tbe suf&cient notice pre- 
seribed ineludes a spécification of tbe time wben tbe patent was 
granted, it is reasonable to conclude that any notice, verbal or writ- 
ten, tbat ineludes tbis information will suffice. 

Under tbe statute of tbis state, the assignments of the patent, duly 
âcknowledged before a notary, vrere sufi&ciently proved, and it was 
not incumbent upon tbe complainant to prove tbe signatures of the 
assignors. Hoiighton v. Jones, 1 Wall. 702. 

Tbere will be a decree for the complainant for an injunction, and 
accounting for profits and for damages; tbe damages to be restricted 
to tbose accruing after February 1, 1880. 



Thorson and others v. Peterson and others. 

(Circuit Court, If. D. Illinois. January 6, 1883.) 

Sbamen's Wases— Voyage Broken Up. 

Where seamen shipped for a round trip, and bjr reason of a collision wlth 
another vessel the voyage was brolien up, but they were induced by the inaster 
to proceed wlth the schooner to the port of delivery, and on arriving at the 
port of delivery they refuscd to aid in discharging the vessel, and claiming 
their discharge, which was denied by the master, they left and returned to the 
port of departure, held, that the vessel having been laid up at a distant port 
for the winter, and unable to complète the voyage till spring, that the seamen 
were entitled to their discharge without completing the round trip, and to 
compensation for services actually rendered, based upon the principles of a 
quantum meruit. 

Mr. Condon, for libelants. 

Mr. Kremer, for défendants. 

Dbummond, C. J. Tbis was a libel filed in tbe district court to 
recover of tbe owners of tbe schooner Winnie Wing compensation for 
services rendered by one of the libelants, as mate, and the other as 
seaman, on board of the schooner. Tbe libelants shipped on tbe 
schooner for. a round trip from Chicago to Pentwater, Michigan, 
and back to Chicago in November, 1880. Tbe seaman was to re- 
ceive $20 for the round trip, but the mate, as the prépondérance of 
the évidence shows, was to be paid by the day. Tbe district court 
found tbere was due from the défendants to tbe mate the sum oî 
$82.75, and to the seaman the sum of $68.50, for which a decree 
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■was rendered, and from -which the défendants appealed to this 
court. The libelanls shipped on the thirteenth of November, on 
which day the schooner left Chicago, but on the following day a 
collision took place between the schooner and another vessel, by 
which the schooner was dismasted and rendered helpless, but after 
some days on the lake was towed into South Haven. The seaman 
then requested a discharge from the captain of the schooner on 
the ground that the voyage was broken up. . The captain, how- 
ever, déclin ed to discharge him, and finally agreed, if he would pro- 
ceed to Pentwater, he would do what was right by him, and accord- 
ingly the seaman, as well as the mate, did proeeed to that point. 
They then claimed that they were entitled to their release without 
helping to discharge the vessel, and, as the voyage had been broken 
up, that they both had a right to so much a day for their services 
rendered, and the seaman claimed, and the captain yielded to the 
claim, that he was entitled to the amount of expansé necessary to 
return to Chicago. The captain offered to pay both the mate and the 
seaman on the assumption that an agreemeut had been made for so 
much for the round trip, and he insisted that they shohld remain and 
aid in the discharge of the cargo. They, however, left the vessel, 
and the question is whether the défense is made out which cjaims 
they hâve forfeited ail compensation for services rendered beeause of 
the facts stated. The round trip was not made; the schooner was 
disabled and could not make it, and remained at Pentwater during 
the winter. 

It could hardly be expected, I think, that the libelants, in order to 
complète the contract as claimed by the schooner, should remain until 
the schooner had made the round trip in the following spring. It 
seems clear, under the circumstances, that so far as the round trip was 
concemed, afc any rate, the voyage was broken up on both grounds : 
in the first place, beeause the schooner was dismasted and thereby 
became incapable of making the round trip ; and in the second place, 
the schooner was obliged to remain at Pentwater during the winter. 
Under thèse circumstances, the question is whether the libelants 
were not entitled to a reasonable per diem compensation for the time 
during which they rendered service. I think they were. The con- 
tract implied between the captain and the seamen at South Haven, 
in conséquence of which the latter proceeded to Pentwater on the 
schooner, was one independent entirely of that which was made at 
Chicago. It may be true that the collision was not the fault of the 
schooner, and there is certainly nothing to indicate that it was the 
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fanlt of the libelants, .and considering ail the facts in the case it 
seems to me not unreasonable to require the défendants to pay the 
amount which was deereed by the district court. The services were 
actually performed. The proof seems to indicate that the seamau, 
at any rate, was willing to release the schooner from the contract at 
South Haven, and I hardly think that the facts of the case warranted 
the défendants in taking an appeal from the decree of the district 
court. That decree is therefore affirmed. 



The Nancy Dell. (Two Cases.) 
(District Court, N. D. Illinois. November 6, 1882.) 

1. VeSSELS— OWNBBSHIP— BVIDBNCB OF. 

The certiflcate of enrollment of a vessel is of itself not even prima Jaeie evi- 
deiicé of ownership. 

2. Same— Innocent Pctrchaser— Diligence. 

Where a party purchases an interest in a vessel merely on the représentation 
of tlie seller that he was the owner of such interest, and knowing at the time 
that such seller was not in possession nor exercising acts of ownership over the 
vessel, and neglected to ascertain from known part owners of the vessel whether 
the seller'a claim as part owner was bonafide, he is not an innocent purchaser 
without notice, nor can he claim that he exercised even ordinary diligence in 
the matter of said purchase. 

In Admiralty. 

Thèse cases having been referred by said court to Lawrence Peoud- 
FOOT, Esq., United States commissioner, to take proofs, examine into 
and report his conclusions as to tne law and the facts therein, he re- 
ported in substance as foUows : 

Amelia Beckley and Théodore S. Consaul, each claiming a one- 
quarter ownership in said schooner, becoming dissatisfied with the 
manner in which she was being managed, file a pétition for a sale 
and a partition, alleging a one-quarter ownership in said Amelia 
Beckley, and that said Consaul is the owner of another quarter, and 
that one Barney Van Patten is the owner of the remaining half. 
Under said pétition an order of sale is entered, and under a sale by 
the United States marshal the sum of |2,100 is realized, which sum 
is deposited in court. Nancy L. Van Patten, the wife of Barney, files 
her pétition against the proceeds of such sale, alleging that said 
schooner is indebted to her in the sum of $2,300, for money loaned, 
with interest at 8 per cent., which sum is secured to be paid to her 
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by a mortgage, executed by said Barney Van Patten, conveying to 
her a tbree-quarter interest in said schooner as security for the pay- 
aient of said principal sum and interest. 

There is no question raised as to Mrs. Beckley being the owner of 
a one-quarter interest, but Barney Van Patten claims that he is the 
owner of the remaining three-quarters, covered by the mortgage exe- 
cuted by him in favor of bis wif e, and that Coùsaul bas no interest in 
said schooner whatever, and is therefore not entitled to be paid one- 
quarter of the proceeds of her sale. 

The évidence shows that said schooner was duly enroUed and 
licensed, and a certificate of Buch enrollment issued by the collector 
of customs at Grand Haven, Michigan, April 8, 1879, setting forth 
that one Edward Anderson had sworn that he owned one-quarter, and 
that Barney Van Patten owned three-quarters of said schooner, and 
that he (Anderson) was then master. 

During the summer of 1879 Van Patten sold a one-quarter interest 
to Amelia Beckley, and a new certificate of enrollment was issued at 
Grand Haven, November 19, 1879, upon the Oath of Edward Ander- 
son that he owned one-quarter, Barney Van Patten one-half , and 
Amelia Beckley one-quarter, and that Charles M. Gausland was then 
master. Subsequently, on March 22, 1880, upon the oath of Mrs. 
Beckley that she owned one-quarter, Barney Van Patten one-half, 
and Edward Anderson one-quarter, and that J. G. Beckley was then 
master, another certificate of enrollment was issued at Grand Haven. 
On the tenth of May, 1880, upon the oath of Mrs. Beckley that she 
owned one-quarter, Barney Van Patten one-half, and T. S. Consaul 
one-quarter, and that J. G. Beckley was then master, a certificate of 
enrollment was issued at the port of Milwaukee. On the eighth of 
June, 1881, upon the oath of Barney Van Patten that he owned 
one-half, Amelia Beckley one-quarter, and that T. S. Consaul, ac- 
cording to the record, owned one-quarter, which one-quarter he (Vau 
Patten) claims to own, and that Peter Peterson was then master, 
another certificate of enrollment was issued at Grand Haven. 

The évidence of Mrs. Beckley convinces me that she knew nothing 
of her own knowledge in regard to any owner ship of Anderson, but 
made the oath for enrollment from the previous enrollment made by 
Anderson, in which he alleged that be was a one-fourth owner. On 
the twenty-third of March, 1880, a bill of sale was made by Edward 
Anderson of one-quarter interest in said vessel to Théodore S. Con- 
saul for the sum of $650. Consaul claims that he bought said quarter 
in good faith, and that before buying it he telegraphed to the custom- 
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honse at Grand Haven to ascertain who were the enrolled owners of 
the said schooner at that time. An answer by telegram, signed by 
Deputy Collector Stephenson, waa received by Consaul, as follows : 
"Edward Anderson fourth, Barney Van Patten half, and Amelia Beck- 
ley fourth. No incumbrancea." On the strength of this telegram, and 
without making any inquiries of the ofcher owners, Consaul bought for 
the nominal sum of $650. The évidence shows that the actuai 
amount paid was $éOO, $150 of which was paid to Mr. Anderson at 
the time, and $2Ç0 were deposited in bank tp secure Consaul against 
any claims that might be brought against the vessel, and subsequently 
this $250 was paid over to Anderson. During the time it lay in the 
bank, however, the évidence shows that Barney Van Patten told Mr. 
Consaul that Anderson had no title to sell; that he never had owned 
an interest in the boat, and advised him to be careful in dealing with 
him. 

Barney Van Patten testifies that Anderson never had any interest 
whatever in the schooner; that he was employed by him to build 
her, and that ail the money that went into her was advanced by him, 
(Barney Van Patten,) and that Anderson was paid for his services by 
days' labor, etc.; and that he employed him as master, and that as 
such master he took advantage of him (Van Patten) and took out 
first enrollment papers, representing that he (Anderson) was one- 
quarter owner of her, when in fact he had no ownership whatever, 
and that it was a fraud upon him, (Van Patten.) 

Anderson is not put upon the stand to contradict this statement, 
and the other évidence introduced in the case convinces me that Van 
Patten 's statement is correct, and that Anderson never did own an 
interest in said. vessel, 

The question, therefore, is, can Barney Van Patten, the real owner 
of this quarter interest, under the circumstances of this purchase by 
Consaul, be bôld liable in any manner to him (Consaul) as an inno- 
cent bonafide purchaser for value. The sole évidence introduced by 
Consaul to support his title, is a copy of thèse différent certificates of 
enrollment, and he claims that such certificates justify the conclu- 
sion arrived at by him that Anderson was an owner of the one-quar- 
ter interest, as stated in said enrollment papers. 

On the law relating to such matters 1 find as follows: 

"The certificHte of enrollment of vessels on the northern frontier, neces- 
sarily engaged in both foreign and doraestic commerce, is équivalent to both 
a registry and an enrollment ; an enrollment made on the oath of the master 
alone is void." Desty, Bliipp. & Adm. § 22, and authorities there quoted. 
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" An enrollment îs not conclusive nor prima fade évidence of*ownersliip, 
nor of the party named therein as being master." Desty, Shipp. & A.dm. § 
24, and authorities quoted ; 1 Pars. Shipp. & Adm. §§ 47, 48, 49. 

"The real owner may prove by paroi évidence that the register and enroll- 
ment hâve been fraudulently made, and issued in the name of another." 
Desty, Shipp. & Adm. § 30, and authorities quoted. 

" InUependently of the registry act, ownership may be at least prima faaie 
established by évidence of possession nnder claim of title or other matter in 
pais, as in the case of any other ehattel." Desty, Shipp. & Adm. § 60, and au- 
thorities qnoted. 

" The register is not a public document or record, but a private instrument, 
and the mère déclaration of the party maklng it." 1 Pars. Shipp. & Adm. 
§§41, 42, 43, and authorities quoted. 

" Of itself the registry is not évidence of property unless io be conflrmed 
by some auxiliary circumstances, to shov? that it vras made by the authority 
of the persons named in it, who are sought to be charged aa oveners." Bob v. 
Steele, 3 Wash. 0. C. 381. 

" If one claims to prove his title by the faot that his ownership appears on 
the register, it may be answered that Jie caused it to be there hy his own œt, 
and oannot in this way make évidence for himsélf. On the otber hand, if he^ 
wishes to prove his interest when his name is not there, or if another wishes 
to charge him as owner by proof outside of the register, which does not show 
him to be an owner, it may be said that registratton is no necessary incident 
to tytimership, and therefore the want of reglstration, or of any name in the 
register, justifies no conclusion against the ownership." 1 Pars. Shipp. Su 
Adm. §§ 41, 42, and authorities quoted. 

" In controversies between owners of a vessel involving a question of title, 
merely the enrollment is not even prima, fade évidence. When ofîered to 
show title or proprietorship in the person making it, it is wholly inadmissible 
as évidence, for the reason that It is proof only of Ms aots, and cannot be re- 
ceived against other parties." TAe Superior, Newb. 181, 

" Possession and assertion of ownership and notoriety aie stronger évidence 
of property in a ship than registry without possession," 3 Wash. C. C. 390. 

It ÏB a well-settled rule of law that if a party sells property, having 
DO rigbt or title to it, the purchaser, though a bona Jide purchaser, 
and for a valuable considération, acquires no title, and the pur- 
ehaser's title, depending upon the purchase by him in good faith and 
for valuable considération, is still without foundation, so long as the 
seller has neitber title nor authority to sell, and the true owner has 
a right to reclaim his property, and to hold any one responsible who 
has assumed the right to dispose of it. 

The law in regard to ownership of vessels and sales of interest, 
etc., being as above set forth, and the claimant Consaul having pur- 
chased this interest merely on the représentation of Anderson that he 
was owner of it, knowing at the time that Andersen was not in pos- 
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session and exercising no acts oi ownership, and neglecting to ascer- 
tain îrom those who are in possession, and whom he knew were at 
least part owners of said vessel, whether or not Anderson's claim as 
part owner was bona fide, and after the purchase by him, although 
told by Mr. Van Patten that he (Consaul) had been defrauded by 
Anderson, and that he (Anderson) never had owned an interest in the 
vessel, and, in thefaceofsuoh information, allowing the purchase money 
(which then lay in the bank) to be paid over to Anderson, (see uncon- 
tradicted testimony of Van Patten,) he caunot claim that he was an 
innocent purchaser without notice, nor can he claim that he exer- 
cised even ordinary diligence in the matter of said purchase. 

There is no question that the real owner, Barney Van Patten, was 
not in any way in fault; the property was sold without his consent or 
knowledge, and the purchaser must therefore look to the seller for 
indemnity. 

I therefore find, and herewith report, that the claimant Earney 
Van Patten is the légal owner of the said one-fourth part of said 
sçhooner, which said fourth part is covered by the mortgage to Mrs. 
Nancy L. Van Patten, his wife, and after the payment of ail costsin- 
curred in this matter, which may be applied tO the value as per sale 
of the one-quarter interest in the said Nancy Dell, the balance, if any, 
to be apjplied and paid over on account of the mortgage of Nancy L. 
Van Patten, and that the libel of Amelia Beckley and others be dis- 
missed with oosts, and that a decree be entered accordingly, 

AU of which is respectfuUy submitted. 

Lawbbnce Peoudfoot, 
United States Commissioner, Northern District of Illinois. 

W. H. Condon, for îibelants. 

Schuyler é Kremer, for respondents. 

Upon exceptions filed to this report of the commissioner, the case 
was argued before and heard by Judge Henry W- Blodgett, who, 
after taking it under advisement, affirmed the report of Mr. Pboud- 
FooT in every respect, and ordered that a decree be entered in accord- 
anee therewith. - 
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The John H. Pearson.* 

FiiiiBERTO and othera v. TayiiOB. 

BobFE and others v. Samb. 

{Oireuit Oowi, D. MatioëhuseU». December 29, 1882.) 

L BniPPraG— Déviation— Damaoks fob Loss of Cabgo. 

In an action for damages for a déviation on the voyage, where the charter- 
party stipulated that the captain "engages himself to take the northérn pas- 
sage," a plirase which both parties admitted to be teclimçal, the libelants are 
bound to show the meaning of the clause which they caused to be put into 
the charter-party, and its breaCh. 
S. Chaetbr-Pabty — CoNSTEUCTioN — Tbchnical Phbases. 

If a charter-party cpntains a technical phrase subjecting the master to uq- 
usual duties, that phrase must be made clear by évidence ; and if there are two 
constructions, the master mayadopt either, without beingguilty of a deviatioii. 
3. Bamb — Admissions of Master. 

The admissions of the master at the end of the voyage as to the meaning of 
a technical ptirase in the charter-party are not conclusive on Mm or hia co- 
owners upon the merits of the case. 

In Admiralty. 

The bark John H. Pearson was chartered to bring a cargo of orangea 
and lemons for the libelants from Pâlermo to Boston. The charter- 
party êontained the words, "Captain engages himself to take the 
northem passage," inserted at the order of the libelants. The vessel 
sailed from Palermo January 7, 1881, arrived at Gibraltar Pebruàry 
18th, waited there one day for stores^ sailed February 19th, met 
with severc weather, and reachëd Boston May 2d. The «argo was 
very seriously damaged. The course of the vessel from Gibraltar to 
Boston was a little to the south of the latitude of the Azores, averaging 
about lat. 36 deg. N.j but lay sonth of this latitude for » few days, 
the lowest point being 33 deg. 18 min; The libel allegéd th'at the 
master failed to take the northern passage, and exercised bad judg- 
ment in not keeping more to the north. The -wituessea OQ behalf of 
the libelants testiûed that the northem passage was understood to be 
a passage north of the Âzores to the "tail" of the Gréât Banks, and 
then home, and that thie course of the vessel was in what is known 
as the middle passage; Some of the witnesses on the part of the ship 
deposed that the northemi passage was whatéver -was not touthem; 
others, that it was anything north of 30 deg. to 85 dëg. or 36 deg;, 
varying somewbat with différent witnesaes. There was md> dispute 
that the sonthem passage was ftirthez sou&thau this vesael weilt, 

•Reversed. See 7 Sup. Ct. Rep. 1008. 
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namely, in the région of the trade-winds, which is about 18 deg. to 
28 deg. N. There was a cross-libel for freight. The district court 
dismissed the libel for damage, and decreed for the libelants in the 
libel for freight. 

H. W. Putnam, for libelants. 

F. Dodge, for claimants. 

LowELti, C. 3. I bave examined the évidence with great care, re- 
membering that my décision of facts is final, The évidence for the 
libelants tended to prove the importance of eargoes of fruit being 
kept cool, and that fruit dealers owning ships had been in the habit 
of instructing their masters to take the northern passage, not, as I 
understand.it, usually, if ever, in thoee words, bat to keep a north- 
erly course, which had come to be considered the northem passage, 
and that thiswas north of the Azores, if possible, and if not possible,, 
north of the latitude of the Azores as soon as possible. They said 
that when ships were chartered, especially within the last eight or ten 
years, the charter-parties had contained clauses binding the master 
to take this coursé. They introduced two charter-parties, C and D, 
which contained an agreement that after leaving Gibraltar the vessel 
should go to the northward of the Western Islands, if practicable^ 
and keep north of that latitude unless forced south by stress of 
weather, in which case the log-book. should furnish évidence of the 
fact, A third, containing an exaotly similar clause, was put in by 
the défendants, on which was indorsed that should adverse winds 
prevent the vessel from going northward of the Western Islands, the 
captain might sail south down to latitude 34. Thèse clauses agreed 
exactly with the définition of the libelants' witnesses, who deposed,, 
besides, that the course taken by this vessel was' known as the mid- 
dle passage. 

The witnesses for the ship, consisting of ship-masters and ship- 
brokéirs, said that the northern passage was anything which was not 
southern, or that it was any passage above 30 deg. to 35 deg. or 36' 
deg., varying somewhat. They considered the instructions were 
given, or inserted in charter-parties, to prevent masters from taking; 
the easy and comfortable passage where the trade-winds prevaiL 
The claimants introduced three charter-parties, E, G, and H, one of 
which côntains the agreement that the master should not go below 
latitude 34 deg. ; anotber that he should not go south of 32 deg. ; and 
,tbe thi^d established 80 deg. as the southern limit. 

The district judge decided that the libelants were bound to show 
.the meaning oîthe clause which they had caused to be put into the. 
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charter-party, and its breach, and that they had failed to do so. In 
the confliet of oral testimony he relied a good deal on the charter- 
parties, one-half of which wero favorable to the defendant's views of 
the subjeot, It is now argued by the libeiants that they are of little 
value in the discussion; but it seems difficult to overvalue them. 
Those favorable to the libeiants were put in by them for the very 
purpose of showing what was the northern passage and muoh of the 
oral évidence was made up simply of a recollection of similar clauses. 
The contracts favoring the défendants hâve precisely as much bear- 
ing on the question. They shovy what latitudes the parties making 
them considered high enough for safety. The point in dispute was 
what bas corne to be, by gênerai consent, the northern or safe pas- 
sage for fruit, insisted on in contracts and instructions to mâsters. 
Those charter-parties confirm very strongly the défendants' conten' 
tion, that anything north of about 30 deg. was a, or the, northern pas- 
sage. There is no satisfactory évidence that the words "northern 
passage" were ever written into any eontract before this charter-party 
was made. When the libeiants wbo testified hère instructed their 
correspondent in Palertao to insert an agreement for the northern 
passage, they might properly bave expected him to define a course 
for the vessel. If he had done so, who can say whether he would 
bave defined it like G and D, or like E, G, or H? 

Again, the libeiants argue that the district judge was wrong in re- 
qdiring them to prove that the eontract bas the construction whioh 
they contend for; citing Funckeon v. Harvey, 119 Mass. 469. In that 
case the master sued for freight under a charter-party, which re- 
quired him to take on board at St. Johns, Newfoundland, a cargo of 
fish with ail convenient speed, and proceed to Cuba "direct." The 
fish was spoiled, and there was évidence tending to show delay, 
déviation, and négligence by the plaintiff. The court held that the 
burden was on the plaintiff to make out bis whole case, including due 
diligence. No doubt that was a sound décision; but, by parity of 
reasoning, if the action had been against the master for the damage, 
the then plaintiffs (défendants in the principal case) would bave the 
burden of proof to show a breach of the eontract; and it follows that, 
if I am to go by burden of proof,. I must décide one of thèse cross- 
actions one way and the other the opposite way. The burden of 
proof is of very little importance in most cases, and of almost none 
in the construction of a written eontract, and I do not understand 
that Judge Nelson relied upon it ; what I suppose him to bave in- 
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tended to say, and what I say, is, that if the contraet contained a 
technical phrase, subjecting the master to an unusual duty, that 
phrase must be made clear by évidence, or else that part of the con- 
traet is unintelligible ; or, if there are two constructions, the master 
might safely adopt either, without stopping to inquire whether a few 
more persons believed it to mean the one than those who thought it to 
mean the other. In tbis sensé, the burden is on the shippers in both 
cases. 

I hâve not overlooked the évidence which seems to show that the 
master admitted to a witness that he had taken the middle passage. 
From tbis it bas been argued with much force that, whatever may 
be the meaning of such a contraet wben made by others, thèse par- 
ties both understood that there is a middle passage distinct from the 
northern one, and that it is where the libelants say it is. After some 
hésitation, I hâve decided that this admission of the master must be 
taken like any other pièce of évidence tending to show the meaning of 
the technical phrase, and not as concluding him and his co-owners 
upon the whole merits of the case. 

Upon the whole évidence, I am of opinion that there was no tech- 
nical déviation, 

Nor was there such négligence as should require the ship to pay 
for the loss. There was a day when the master might hâve turned 
towards the north when he did turn towards the south; at least I 
think the prépondérance of the évidence is so. But in thèse matters 
much discrétion must be left to the master, who is on the spot, and 
who must décide at short notice. No ship could safely take a perish- 
able cargo, if any error of judgment, not amounting to a rash and 
almost criminal négligence, should render the owners liable to dam- 
ages. 

Decrees affirmed. 
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Graham V. Boston, H. & E, E. Co. and others. 
{Circuit Court, D. Massachusetts. January 15, 1883.) 

1. Consolidated Cohporation— Domicile. 

Where a railroad corporation was made up of four distinct corporations, 
cliartered by the législatures of diflfereut states, and ail Consolidated andmerged 
into one corporation under the laws of sucli states, and becomes one of that 
class of corporations owning a railroad extending through two or more states 
and chartered under the laws of each state, having a common stock, the same 
shareholders and offlcers, the same property, and a single organization, it is for 
most purposes one corporation. But it is a separate corporation in each state, 
in so far that it is governed by the laws of each state within its own territory, 
and is considered to hâve a domicile in each state, and, in the absence of any 
gtatutorj' provision to the contrary, may hold its meetings and transact itscor- 
porate business in elther state. 

2. Eqttity— Relief fkom Decree Obtained by Fbaud. 

"Where a decree or judgment has been obtained against a party to a suit at 
law or in equity by fraud or déception practiced upon him by the opposite 
party, and he has lost, without fault on his part, his remedy of applying to the 
court for the revocation or reversai of the decree or judgment, a court of 
equity will afEord him relief. 

3. Same— Relief, whbn not Obtainable. 

A circuit court of the United States cannot revise or set aside a final decree 
rendered by a state court, which had complète jurisdiction of the parties and 
subject-matter, upon the ground of fraud in obtaining the decree, where the 
injured party had an opportunity to apply to the state court to reverse the de- 
cree. 

4. Same— Adjudication m Bankeuptct — Not Impeachable Collaterallt. 

An adjudication of bankruptcy made by a district court, having jurisdiction 
of the bankrupt, cannot be impeached collaterally by any person who is a party 
to the bankruptcy proceedings. Where the plaintifl in a collatéral action, and 
ail the shareholders whom he represents, f orm an intégral part of the corpora- 
tion adjudged to be bankrupt, they are parties to the bankrupt proceedings 
and are bound by the decree, and cannot impeach it collaterally. 

5. Same — Remedt Peovided by Statdte — Supervisory Jurisdiction. 

The only remedy provided for the correction of errors in such cases is to be 
found in the supervisory jurisdiction pf the circuit court, as given by section 
4986 of the Rev. St., upon bill, pétition, or other process of any party ag- 
grieved, which jurisdiction is exclusive; and the détermination of the case b' 
tne circuit court, as in a court of equity, is not réversible in the supreirf 
(;^urt. 

6. Lâches— Relief in Equity not Obtainablb. 

Where a bill for relief was brought 14 years after the making of the railroad 
mortgage, 10 years after the commencement of bankruptcy proceedings against 
the railroad corporation, 9 years after the entry of the decree ôf foreclosure 
pf the railroad mortgage, and 7 years after the decree of foreclosure became 
absolute, and the road was conveyed to the new corporation by trustées law- 
fuUy appointed, and during ail this time the records of the courts, upon which 
appear ail the proceedings by which the.alleged fraud is claimed to iiave been 
v.l4,no.l3— 48 
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consummated, hâve bcen open to mspection and examination, and what bas 
been donc might hâve been known to plaintilï if he had made inquiry, a court 
of equity Vrill not grant relief. 

7. JUKISDICTION. 

Where a suit was instituted by an alien against a corporation, citizen of the 
State wJiere suit is brought, the jurisdiction of the fédéral court ig not defeated 
by the mère fact that a shareholder, a citizen of the state, was admitted 
by the court upon his own application as a co-plaiatiâ'. 

In Equity. 

Benj. F. Butler and R. A. Pryor, for plaintiff. 

W. G. Russell and J. L. Thorndike, for N. Y. & N. E. E, Go. 

J. C. Gray and W. G. Loring, for assignées of B., H. & E. B. Co. 

G. M. Reed, for executrix of Mark Healey. 

Nelson, D. J, This is a bill in equity, filed July 8, 1880, by a 
shareholder in the Boston, Hartford & Erie Eailroad Company, in 
behalf of himself and every shareholder and creditor of the company, 
to set aside as invalid a mortgage given by the company on its rail- 
road, franchise, and property to Eobert H. Berdell, Dudley T. Greg- 
ory, and John C. Bancroft Davis, as trustées, to secure the payment 
of an issue of the bonds of the company to the amouDt of $20,000,- 
000. The défendants are the Boston, Hartford & Erie Eailroad 
Company, and its assignées in bankruptcy, the New .York & New 
England Eailroad Company, which is at présent in possession of and 
operating the railroad, certain persons now living, and the personal 
représentatives of others now deceased, who hâve, at différent times, 
acted as trustées under the mortgage, the treasurer and receiver gên- 
erai of the eommonwealth of Massachusetts, George EUis, Frederick 
A. Lane, and W. C. Eayrs. The case was heard upon separate de- 
murrers to the bill, filed by the New York & New England Eailroad 
Company, by the assignées of the Boston, Hartford & Erie Eailroad 
Company, by Hart & Clark, two of the trustées, and by the executrix 
of Mark Healey, a deceased trustée. Among the causes of demurrer, 
assigned by each of thèse défendants, are want of equity, lâches, and 
want of jurisdiction in the court. 

1. The ground upon which the plaintiff asks that the mortgage 
may be set aside and declared invalid is that it was made and author- 
ized at a meeting of the shareholders held in the city of New York; 
that the corporation was not a corporation of the state of New York, 
but a corporation created by the statutes of Connecticut, Massachu- 
setts, and Ehode Island, and the meeting ought to hâve been held in 
one or ail of said states, and not in the state of New York; and 
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therefore the meeting was Ulegal, and ail its acts and doings were 
nuU and void. 

The bill sets forth that in December, 1865, there remained nnbuilt 
of the company's line the portion between Waterbury, in the state of 
Connecticut, and Pishkill, in the state of New York, a distance of 74 
miles, and also a portion in Connecticut between Willimantic and 
Mechanicsville, a distance of 26 miles, and the conipany found itself 
unable withics then meahs to further complète its road; .that on the 
fourteenth of Mareh, 1866, the oompany resolved to make a mort- 
gage upon its road and property, and to issue bonds, to be secured by 
the mortgage, not to exceed the amount of $20,000,000 in ail, for the 
purpose of retiring a then existing mortgage debt, and prior liens upon 
its road and property, amounting to $9,904,650, with accrued inter- 
est to that date, and to complète and equip its road. 

In the mortgage itself, bearing date March 19> 1866, a copy of 
which is annexed to the bill, the corporation is described as "a cor- 
poration existing under the laws of the states of New York, Connec- 
ticut, Bhode Island, and Massachusetts." It le recited that — 

" The shareliolders of the Boston, Hartford & Eriô Eailroad Company, at a 
meeting duly and lawf uUy called and held at the city of New York, on the 
fourteenth day of March, A. D. 1866, voted to authorize the directors to make 
application tp the several législatures of the states in which the charterecï 
rights of the road exist, for authority to make a mortgage upon the whole or 
any portion of the line of the road, and to create, issue, and dispose of, at the 
best rates that can be oblained, their convertible bonds, payable in the city of 
New York, on the flrst day of July, A. D. 1900, for $1,000 each, not to ex- 
ceed the amount of $20,000,000 In ail, with authority to the directors to mak* 
a portion of the bonds payable in London ;" " interest payable semi-annually 
on the firat days of January and July in each year, at the rate of 7 per 
cent, per annum ; interest and principal to be payable at such places in the 
city of New York and in London as the directors may authorize; andthepar- 
ticular form of bonds, interest, warrants thereon, and mortgage to be left eh- 
tirely at the discrétion of the board of directors; the said bonds to be issued 
for the purpose of providing for and retiring ail the existing mortgage debt 
and prior liens upon the line of the road of the party of the first part, and for 
the purpose of completing and equipping their rc^;" "that the board of 
directors, at a meeting duly convened and held in the city of New York on the 
nineteenth day of March, 1866, voted to authoriise the création and issue of 
the 9rat>mortgage bonds of said compàny, in the foUowing form," ( a form of 
the bond is hère insèrted;) and that "the said directors, at their said meeting, 
further voted to empower bonds of said form * * * hereafter to be is- 
sued, and to be secured under the mortgage, * • * but not in a grealei' 
principal sum than $20,000,000 in ail; * * * and further. at the saune 
time, voted to secUre the eutire issue of said bonds by the exécution of a moit- 
gage in the form of thèse présents." 
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It then proceeds to convey to the trustées named the railroad oî 
the Company, commeneing at the foot of Summer street, in Boston, 
and thence extending through the states of Massachusetts, Connecti- 
cut, Ehode Island, and New York to the western terminus of its loca- 
tion on the east bank of the Hudson river at Fishkill, together with 
ail the privilèges, franchises, and property then owned, or thereafter 
to be acquired, by the company. 

By acts of the législatures of Ehode Island, Massachusetts, Con- 
necticut, and New York, passed soon after the date of the mortgage, 
the proceedings of the company in its exécution were expressly rati- 
ficd and confirmed, the same language being used in ail the acts, as 
follows : "The proceedings of the Boston, Hartford & Erie Eailroad 
Company, whereby, by indenture dated March 19, 1866, they con- 
veyed their railroad and property in mortgage to Eobert H, Berdell, 
Dudley S. Gregory, and John C. Bancroft Davis, trustées of bond- 
holdeïs in said mortgage mentioned, to secure the holders of said 
bonds the payment of the same, are hereby ratified and eonfirmed." 

The bill further set forth that the Boston, Hartford & Erie Eail- 
road Company was originally chartered by the législature of Connec- 
ticut, by an act passed at its May session in 1863, and that subse- 
quently acts were passed by the législatures of Massachusetts and 
Ehode Island, making the company a corporation of those states 
also; that in August, 1863, the Southern Midland Eailroad Company, 
having previously acquired ail . the franchises and property of the 
Boston & New York Central Eailroad Company, a corporation char- 
tered under the laws of Massachusetts, Connecticut, and New York, 
conveyed ail its franchises to the Boston, Hartford & Erie Eailroad 
Company; and that in November, 1863, the company, under author- 
ity given by the législatures oif ail the four states, acquired the fran- 
chises of the Hartford, Providence & Fishkill Eailroad Company, a 
corporation chartered under the laws of New York, Ehode Island, and 
Connecticut. 

It further appears that under an act of the législature of New York, 
passed April 25, 1864, entitled "An act to consolidate the Boston, 
Hartford & Erie, the Boston, Hartford & Brie Extension, and the 
Brie Ferry Extension Eailroad Companies," (the two latter be- 
ing New York corporations,) the Boston, Hartford & Erie Eail- 
road Company acquired the rights of charter and property of both 
the New York corporations, with the authority to hâve, hold, and use 
the same in its own name and right as a portion of its railway line 
and property, and ail the rights which the corporations had to con- 
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struct and operate a railway within the terminal points designated 
in their charters, subject to the laws of the state concerning railroad 
corporations. 

It thus appears that the corporation was made up of several dis- 
tinct corporations, chartered by the législatures of the différent states, 
and ail Consolidated and merged into one corporation under the laws 
of ail the states. It therefore became one of that class of corpora- 
tions, so numerous in this country, owning a railroad extending 
through two or more states, and chartered under the laws of each 
state. In such cases the corporation bas a common stock, the same 
shareholders and officers, the same property, and a single organiza- 
tion, and is, for most purposes, one corporation. But it is a sepa- 
rate corporation in each state^ so far that it is governed by the laws of 
each state within its own territory. Such a corporation is considered 
to hâve a domicUe in each state, and, in the absence of any statntory 
provision to the contrary, may hold its meetings and transact its cor- 
porate business in each. Bridge Co. v. Meyer, 31 Ohio St. 317; 
Pierce, Railr 20. 

To-show that this was not a New York corporation, the plaintiff re- 
lies upoû Railroad Co. v. Harris, 12 Wall. 65. In that case it was 
decided that the Baltimore & Ohio Kailroad Company, a Maryland 
corporation, having obtained from the législature of Virginia an act 
authorizing it to construct a railroad in that state, did not thereby 
become a Virginia corporation, the court holding that a Virginia stat- 
ute, under its peculiar terms, did not create a new corporation, but 
was a mère enabling act to permit the Maryland corporation to do 
business in Virginia. See, also, Bailroad Co. rv. Koontz, lOé U; S. 
6. But the New York statutes concerning this corporation are of 
quite a.diSerent character. They are not mère enabling aets, grant- 
ing to a foreign corporation permission to transact its business within 
the state. They constitute it a New York corporation to the same ex- 
tent as the législation of Massachusetts, Connecticut, and Ehode 
Island make it a corporation in those states. If itis not a New York 
corporation, it is not one in the other states, and has no domicile, and 
upon the plaintiff's theory of the law eouldnot hold. a meeting of its 
shareholders in either state, or, for thai matter, anywhere else. It 
is clear that a meeting of the stoekholders, at which the mortgage 
was authorized, was lawfully held in New York, and that its proceed- 
ings were valid and binding on the company. To this it may be 
added that the confirmatory acts passed by the législatures of the four 
states at the request of the shareholders, and acquiesced in for 14 
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years, would ol themselves hâve been sufficîent to cure the defect if 
it had existed, Shaw x. Norfolk B. Co. 5 Gray, 162; Howe v. Free- 
man, 14 Gray, 566. It is byno means clear, if the company had not 
been a New York corporation, and no confirmatory acts had been 
passed, that the proceedings of the meeting in New York would hâve 
been absolutely void ; and it is still more queationable whether, after 
negotiating this loan upon the faith of a mortgage, which contained 
a récital that it was a New York corporation, either the corporation 
itself or its shareholders should be permitted to take advantage of the 
irregiilarity. But the conclusion already reached rendera it unnec- 
essary to consider thèse questions. 

2. The bill f urther prays that if the court shall not, for the causes 
stated in the bill, déclare the mortgage invalid, then, in the alterna- 
tive, that the trusts under the mortgage may be established and con- 
firmed, that the présent trustées may be removed and new trustées 
be appointed to take possession of the mortgaged property, and'hold it 
under the direction of the court for the benefit of the shareholders and 
creditors; and that an account may be taken of the earnings of the 
road. The mortgage contained provisions that in case of default by 
the company in the payment of either principal or interest of the 
mortgage bonds, the company should deliver possession of the mort- 
gaged premises to the trustées, and that on taking possession, the 
trustées should file in the office of the secretaries of state of Mas- 
sachusetts, Ehode Island, Connecticut, and New York, a written no- 
tice that they had taken possession for default in the payment of the 
principal, or interest, or both, as the same may be, and of their pur- 
pose toforeclose the mortgage for the default ; that if the default should 
continue for the space of 18 months after such notice filed, the 
mortgaged premises should vest absolutely and in fee in the trustées, 
and the right of rédemption of the company therein should be for- 
ever barred and foreclosed ; that in case of an absolute foreclosure, 
it should become the duty of the trustées to call a meeting of the 
bondholders, by an advertisement of the time, place, and the object 
thereof, in newspapers published in Boston, Providence, Hartford, 
New York, and London, at which meeting the bondholders might or- 
ganise themselves into a corporation under such corporate name as 
they might sélect, with a capital stock equal to the outstanding mort- 
gage bonds ; which new corporation should hâve ail the powers, priv- 
ilèges, and franchises, and be subject to ail the duties, liabilities, and 
restrictions, of the old company ; and the trustées should thereupon 
convey to the new corporation ail the mortgaged property and fran- 
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chises. The mortgage also contained provisions for the filling of va- 
cancies in case of the death, résignation, or removal of any of the 
trustées, and for the vesting in the persons so appointed ail the mort- 
gaged property. The following facts appear from the bill, and a rec- 
ord of the suprême judicial court of Massachusetts for Suffolk county, 
a copy of -which is made part of the bill : 

On the fifteenth of July, 1870, George Ellis and others flled their bill of com- 
plaint in Ihat court, sitting in equity, in behalf of themselves and ail otber 
holders of the mortgage bonds, representing that they were the owners pf 47 
of the bonds, and of the interest warrants thereon, which had matured on the 
first days of January and July of thàt year, and were unpaid; and praying for 
the appointment of a receiver aud for the foreclosure of the mortgage. On 
the second of August, 1870, an order was entered in the cause, appoiuting re- 
ceivers, and directing tliem to takepossession of the road and property. On 
the ninth of May, 1871, a decree was entered in the cause, in which, af ter re- 
citing that the court on the twenty-fourth of April, 1871, had decided and 
decreed that Moses Kimball, Thomas Talbot, and Avery Plumer were, in 
law, the présent trustées under the mortgage, it was adjudged and decreed by 
the court that the receivers deliver into the possession and control of thèse 
trustées, or their successors in office, ail the roads, rail ways, property and fran- 
chises which they had in their hands and possession, or under their management 
and control as such receivers ; that the trustées or their successors in office, Upon 
taking possession of the property, should flle in the offices of the secretaries of 
State of the four states the notices authorized by the mortgage ; and if def ault 
in the performance of the condition of the mortgage should continue for the 
spafee of 18 months af ter the filing of such notices, the mortgaged property and 
franchises should vest absolutely and in fee in the trustées and their succes- 
sors, and ail right or eqnity of rédemption of the company therein should be 
forever barred and foreclosed, 

By a decree entered July 28, 1871, William T. Hart, George T. Oliphant, and 
Charles P. Clark were appointed by the court trustées in place of Kimball, 
ïalbot, and Plumer, who had resigned, and were declared their successors in 
the trust. Under thèse decrees the trustées entered into possession of the 
mortgaged property, and on the sixteenth of September,.1871, flled in the offices 
of the secretaries of state of the four states the notices of foreclosure, and, the 
default stiil continuiug, maintaiued their possession for a period of more than 
18 months thereafter. On the eighteenth of March, 1873, they called a meet- 
ing of the bondholders, as authorized in the mortgage, for the purpose of or- 
ganizing themselves into a corporation, At this meeting, held in'Boston on 
the seventeeuth of April, 1873, a corporation was formed under the name of 
the New York & New England Kailroad Company. By acts of the législatures 
of the several. states, passed in May, 1873, the proceedings of the meeting were 
ratified and conflrmed, and the new corporation has since been in possession 
of the road and franchises under a conveyarice from the trustées authorized 
by thèse statutes. The bill contains an averment that the Ellis suit has uever 
proceeded to a final détermination and decree, and is still pending in court. 
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The case thus presented shows that prior to the filing of tbis bill, 
under a decree of a court of equity having jurisdiction of the parties 
and of the subject-matter, the mortgage had been completely fore- 
closed. To avoid the effect of the foreclosure, the bill charges that 
the Ellis suit was the result of a fraudulent conspiracy on the part of 
Ellis, the plaintiff, Lane, the président of the company, who repre- 
sented it in its défense, and the reoeivers and trustées appointed by 
the court, entered into for the purpose of embarrassing the company 
and depriving it of its road and property; and that this fraud was 
perpetrated by submitting to the court false statements of facts for its 
décision, and thus obtaining a decree against the company. The bill 
does not allège in what particulars the statements of fact were false, 
nor does it allège that there was not a breach of the condition of the 
mortgage, nor that the plaintiffs vieré not the actual holders of the 
bonds and unpaid interest warrants, nor that any part of the interest 
which bas accrued since 1869 has ever been paid, nor is there any 
offer or suggestion for redeeming the mortgage. There is no alléga- 
tion that the new corporation, or any considérable number of the 
bondholders, had any knowledge of the alleged fraud. The obvious 
inquiry arises, at this stage of the case, why the plaintiff has not 
brought to the attention of the state court the fraud alleged to hâve 
been practioed upon it, and there sought to hâve the foreclosure decree 
revoked. It is well settled in the courts of the United States that 
when a decree or judgment haa been obtained against a party to a 
suit at law or in equity by fraud or déception practiced upon him by 
his opponent, and ho has lost, without fault of his, bis remedy of apply- 
ing to the court for the revocation or reversai of the decree or judg- 
ment, a court of equity will afford him relief. U. S. v. Throckmorton, 
98 U. S. 611; Metcalfv. Williams, lOé U. S. 93. 

In Nougue v. Clapp, 101 U. S. 551, it was held that the circuit court 
of the United States cannot revise or set aside a final decree rendered 
by a state court which had complète jurisdiction of the parties and 
subject-matter, upon the ground that the decree was obtained by 
fraud, where the injured party has had an opportunity to apply to the 
state court to reverse the decree. The plaintiff is a party to the fore- 
closure suit as a shareholder in the old corporation. The state court is 
still open to listen to the complaint of the corporation and its share- 
holders. The decree of foreclosure, though final in one sensé, as 
determining the respective rights of the parties to the property in 
question, is still in its nature interlocutory, and is open to review by 
the court upon pétition or motion in the cause, or by bill of review, 
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for good cause shown. Btory, Eq. PI. § 421, and note ; Evans v. Bacon, 
99 Mass. 213; Mass. R. S. c. 151, § 12. The plaintifif bas, there- 
fore, an ample and complète remedy for ail Hs alleged grievances in 
the state court, and there is no occasion for his application to this 
court for relief by bill in equity. Tbe deoree of foreclosure, therefore, 
now in fuU force and unrevoked, is a bar to this suit. 

3. On the twenty-first of October, 1870, a pétition in bankruptcy 
■was filed against the corporation by one Adams, claiming to be a cred- 
itor, in the district court of the United States for this district, upon 
which pétition the corporation was adjudicated a bankrupt, and as- 
signées were cbosen, who are made défendants in this suit. After 
their appointment they conveyed to the new corporation ail their in- 
terest in the mortgaged property. It is manifest that tbe right to ail 
tlje relief which is prayed for in this bill passed to the assignées by 
force of the assignment from the district court, unless the eflfeot of 
the adjudication in bankruptcy can be avoided upon the ground stated 
in the bill. This is admitted by the ïearned counsel for the plaintiiï. 
The allégation is that the proceedings in the district court were fraud- 
ulent and coUusive, and were a part of the conspiracy of EUis, Lane, 
and others, to which the petitioning créditer also became a party, to 
wreck the road; and that the petitioning creditor's debt was insuffi- 
cient to give the court jurisdiction. 

An adjudication of bankruptcy, made by a district court having 
jurisdiction of the bankrupt, cannot be impeaehed collaterally by any 
person who is a party to the bankruptcy proceedings. Until vacated, 
in the manner prescribed by the bankrupt act, it is binding upon ail 
the parties to it. The district court is always open for a re-exami- 
nation of its decrees in an appropriate form. Any order made in the 
cause niay be subsequently set aside and vaoated upon proper show- 
ing made, provided rights hâve not become vested under it which will 
be disturbed by its revocation. The only remedy provided for 
the correction of errors in such cases is to be found in the supervisory 
jurisdiction of the circuit court. By section 4986, Eev. St., the cir- 
cuit court is given gênerai superintendence and jurisdiction of ail 
cases and questions arising in the district court when sitting in bank- 
ruptcy, and, upon bill, pétition, or other prooess of any party ag- 
grieved, may hear and détermine the case as in a court of equity. 
This jurisdiction is exclusive of ail other courts, and is not reviewable 
in the suprême court. Morgan v. Thornhill, 11 Wall. 65; Smith \. 
Mason, 14 Wall. 419; Sandusky v. Nat. Bank, 23 Wall. 289; New 
Lamp Chimney Co. v. Brass & Copper Co. 91 U. S. 656; Sanger v. 
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Upton, 91 U. S. 56; Milnerv. Meek, 95 U. B. 252; Sweatt v. Eail- 
road Co. 3 Cliff. 339. 

In New Lamp Chimney Co. v. Brass é Copper Co. the court say: 

"A deeree adjudgliig a corporation bankrupt is in the nature of a proceed- 
ing in rem as respects the stattis of the corporation; and, if the court render- 
ing it has jurisdiction, it can only be assailed by a direct proceeding in a com- 
pétent court, unless it appears that the deeree is void in form, or that due no- 
tice of the pétition was never given." 

No such defect appears in thèse proceedings. The district court 
had jurisdiction to make the deeree, and it has never been vacated. 
The plaintif, and ail the shareholders whom he représenta, form an 
intégral part of the corporation, and as such -were parties to the 
bankruptcy proceedings. He is, therefore, bound by the deeree, and 
cannot impeach it poUaterally in tbis suit. 

4. Another défense is lâches. This bill was filed fourteen years 
after the making of the mortgage, ten years after the commencement 
of the bankruptcy proceedings; nine years after the entry of the fore- 
closure deeree in the Ellis suit, and seven years after the foreclosure 
had become absolute, and the road conveyed to the new corporation 
by the trustées. During ail this time the records of the courts, upon 
which appear ail thè proceedings by whieh the alleged fraud is 
claimed to hâve been consummated, hâve been open to inspection 
and exaœination, and what has been done under them might hâve 
been known to the plaintiff, if he had seen fit to make inquiry. In 
the mean time it is apparent that many persons must hâve acquired 
rights in the stock of the new corporation, wbo were ignorant of the 
alleged frauds. Under such circumstances, to set aside this mort- 
gage, to disregard the deeree of foreclosure and the adjudication in 
bankruptcy, and to take the road out of the hands of the bond- 
holders, who hâve received no interest on their bonds since 1869, and 
to place it in the hands of receivers for the benefit of the shareholders 
in the old corporation, is a proposition so wild and preposterous as 
hardly to merit serious considération. 

6. The objection to the jurisdiction of the court remains to be con- 
sidered. The bill allèges that the plaintifiF is an alien, and résident 
of Inniskillen, in Ireland, and a subject of the kingdom of Great 
Britain and Ireland. Three of the défendants are citizens of the 
state of New York. After the appearance in the cause of the défend- 
ants who hâve filed demurrers. Peter J. Kelly, a shareholder and a 
citizen of the state of New York, was admitted by .the court, upor 
his own application, to corne in as a party plaintiff, for the protection 
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of his interests as a shareholder. The défendants eontend that by 
admitting him as a party plaintiff the jurisdiction of the, court was 
ousted. Assuming that the joinder as co-plaintifiE of an alien and a 
citizen of the same state with some of the défendants would be fatal 
to the jurisdiction, the answer to the objection is that jurisdiction 
once having attached, it could not be defeated by the action of the 
court, without the consent or concurrence of the plaintiff. The plain- 
tiff, as an alien, being personally qualified to bring the suit, the juris- 
diction is not defeated by the fact that the parties -whom he repre- 
sents may be disqualified. Ooal Co. v. Blatchford, 11 Wall. 172. 
The admission of Kelly, by leave of court, did not, in a jurisdictional 
sensé, make him a plaintiff. He acquired thereby no control over 
the suit; Graham still remains the real plaintiff and dominus litis, 
and the suit must stand or fall on the case which he makeS. Per- 
haps the court erred in admitting Kelly as a party. But that should 
not préjudice Graham, as it was not done at his instaïice. 

As the court is of opinion, for the reasons already stated, that the 
demurrer, for -want of equity and for lâches, must be sustained, it 
becomes unnecessary to consider many other objections to the bill 
raised by the demurrers which were argued by counsel. 

Demurrer for want of jurisdiction overruled; demurrer for want of 
equity and lâches sustained. 



Nebeaska City Nat. Bakk and othere ». Nbbraska City Hydbaulio 
Gas-Light & Coke Co. and others. 

{Circuit Court, D. Nebraska. January, 1883.) 

1. Besdi,ting Trust — Vendes!. 

Where the vendee of property assumes the payment of indebtedneas due 
from the vendor to a stranger, and deducts the aitiount thereof from the pur- 
chase price, he does not thereby become a trustée for such stranger for the 
amount of such indebtedneas. 

2. Limitations — Cobporatioh Bonds. 

The fact that the failure to pay coupons within six months from maturity 
gave the bondholders the option to sue for both principal and interest, does 
not of itBelf cause the bonds to mature at the date of such default, or at the 
expiration of the six months, so as to cause the statute of limitations to begin 
to run. 

3. JUKISDICTIOlî — CiTIZENSniP OF Pakties. 

That one of the complainants is a citizen of the state •where suit îs brought, 
does not présent a question of jurisdiction which eau be raised on demurrer lo 
the whale bill. 
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In Equity. 

This is a demurrer to a bill in equity. The facts alleged in the 
bill are briefly and in substance as follows : 

The plaintifl bank is organized under the national banking act. The oUier 
plainfciffs are ail citizens of states other than Kebraska except James 8\veet, 
who is a citizen of that state. The défendants are ail citizens of Xebraska. 
On the flrst of October, 1872, the gas Company issued 28 bonds for $1,000 
eacb, payable on the first of October, 1882, with interest at the rate of 
10 per cent, per annum, payable semi-annually, as provided by coupons at- 
taehed to the bonds. There was a furthér provision that if any installment 
of interest falling due remained unpaid for six months, the whole debt should 
become due. To secure thèse bonds the gas company executed its mortgage 
to J. Sterling Morton and George W. Meeker, as trustées, con veying ail property 
and Works of the company. On the flrst of October, 1876, the company made 
default in payment of its interest coupons falling due on that day. The 
plaintiffs respectively hold some of the bonds secured by said mortgage, and 
in the aggregate they are the owners of 25 of them. The trustées re- 
fuse to exécute the trust. Upon thèse allégations complainants pray for a 
decree for the foreclosure of the mortgage and sale of the mortgaged prem- 
iaes. The bill further allèges as follows: In 1874 the firm of Connor & Son 
were the owners of $86,000 of the gas company's stock, and by virtue of such 
ownership had control of its affairs. They sold said stock to Metcalf, Hill, 
Morrison, Morton, and the Pinneys, (who will hereafter be referred to as Met- 
calf and associâtes,) for $43,000, but "in carrying out said agreement the said 
co-respondents required of the said Connor & Son todeduct from the said sum 
of $43,000 the entire indebtedness of the said Hydraulic Gas-light & Coke Com- 
pany, ineluding the above-descrlbed bonds, and that the said Connor & Son, 
in order to dispose of their said stock, they being at that time financially em- 
barrassed, and being pressed by their creditors, consented to such appropria- 
tion of the purchase money of and for the said stock then owned by them, 
and tliat in truth and in fact the above-named co-respondents only paid to the 
said Connor & Son for $28,000 worth of stock in said company, whieh they 
then recelved, and hâve ever since held the différence between the total in- 
debtedness of said company, (or what the same could \>e discounted for,) and 
the said sum of $43,000, Ihe agreed price thereof ; that the balance of said 
agreed price remained in the hands of the above-named co-respondents as a 
trust fund, from which to discharge said indebtedness of said company, and 
especially the above-mentioned indebtedness of your orators, and, so far !is 
the above-mentioned bonds are concerned, the same still reuiains in their 
hands." 

The prayer is that the alleged trust fund be brought into court and 
be distributed among the bondholders, and that the usual decree of 
foreclosure and sale be entered, and for any deficiency remaining 
after the sale of the mortgaged premisesand the application of the pro- 
ceeds thereof to the mortgage debt, judgment be rendered against said 
confederates. There is a demurrer filed on behalf of Metcalf and as- 
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sociales, and also a separate demurrer by Nelson Pinney, one of the 
said associâtes, which, taken together, raise the foilowing questions : 

First, whether tlie allégations o£ the bill, taken as true, show that the com- 
plainants are entitled to the relief prayed as agaïnst Metcalf and associâtes; 
seœnd, whether the court is deprived oî its jurisdiction by reason of thefact 
that Sweet, one of the complainants, is a citizen of Nebraslia; third, whether 
the bill is multifarious ; fourth, whether the suit is barred by the statute of 
limitations of Nebraska. 

S. H. Calhoun, for complainants. 

J. M. Woolworth and C. W. Seymour, for respondents. 

McCraky, C. J. 1. The allégations of the bill, taken as true, show 
that complainants are entitled to decree of foreclosure as prayed. 

2. If the bill fairly construed charges that respondents Metcalf 
and associâtes, who purchased the stock of the gascompany, hâve in 
their hands a fund set apart by agreement as a trust fund, to be paid 
to complainants on account of the sum due on their bonds and mort- 
gage, then a court of equity has jurisdiction to compel said Metcalf 
and associâtes to make such payment to the extent of the fund so in 
their hands. If, however, the allégation is that the said Metcalf and 
associâtes agreed with Gonnor & Son to pay the sum due on the 
bonds of complainants as a part of the purchase price of said stock, 
then the bill is demurrable, upon the ground that there is no privity 
of contract between Metcalf and associâtes, on the one side, and tha 
complainants on the other. Nat, Bank v. Grand Lodge, 9.8 U, S. 
123. 

The allégations ofthe bill ère not as clear and distinct as they 
should be; and it is, therefore, not surprising that counsel should 
diSer as to whether the création of a trust fund for complainants' 
benefit, or the assumption of a debt, is alleged. If the complainants 
intend to rely upon the claim stated in their brief , that Metcalf and 
associâtes received from Gonnor & Son, a sum certain to be held in 
trust for the use of complainants, they should so allège with distinct- 
ness and certainty. It is not suflSoient to allège this as a conclusion 
arising from the fact that said Metcalf and associâtes retained from 
the price of the stock a sum sufi&cient to discharge the debts of the 
gas Company, including the bonds now in suit. 

The conclusion would resuit from this, not that Metcalf and asso- 
ciâtes became trustées, but that they became liable to answer to Gon- 
nor & Son in damages, upon their failure to pay the bonds and dis- 
charge the mortga^e. As the bill stands, it does not sufficiently 
charge that Metcalf and associâtes held in their hands a fund that 
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i8, in equity, the property of complainants. They stand, under the 
allégations of the bill, in a contraot relation to Gonnor & Son, and 
not in the relation of trustées for complainants. It is not alleged 
that any particular sum of money was placed as a trast fund in their 
hands, to be paid by them to complainants or to the bondholders. 
The allégation, in substance, is that they owed Connor & Son |43,000 
for stock purchased, and that they did not pay the whole debt, but 
paid that sum, less the sum retained to meet the debts of the gas 
Company, including the debts now held by complainants. This is 
the fact alleged. The conclusion derived by the pleader from this 
fact is that the balance of the said agreed price remained in the 
hands of Metcalf and associâtes a trust fund, from whioh to discharge 
the said indebtedness of the gas company. I understand this alléga- 
tion to mean that the portion of the purcbase price of the stock not 
paid over, and which was retained by Metcalf to meet the debts of 
the gas company, became, as a matter of lato, a trust fund in their 
hands, for which complainants are entitled to proceed against them. 
It bas never, so far as I know, been held, and I think it cannot be 
maintained upon sound principles, that where the vendee of property 
assumes the payment of indebtedness due from the vendor to a 
stranger, and deducts the amount thereof from the purcbase price, 
he thereby becomes a trustée for such stranger for the amouni of 
suoh indebtedness. To make bim a trustée there must be a deposit 
witb him of a sum of money to be held by him for the creditor, or 
an express agreement on bis part to assume the dnties and the re- 
sponsibilities of a trustée. There is no resulting trust in such a case 
as this. 

3. The plea of the statute of limitations mnst be overruled. The 
bonds Bued on were not due nntil 1882, and the fact that the failure 
to pay the coupons within six months from maturity gave the bond- 
holder the option to sue for both principal and interest, did not of 
itself cause the bonds to mature at the date of such default, or at the 
expiration of said six months, so as to cause the statute of limitations 
to begin to run. 

4. The fact that one of the complainants is a citizen of Nebraska 
does not présent a question of jurisdiction which would go to the 
whole case, and which èan be raised upon a demurrer to the whole 
bill. If, upon further argument and considération at the final trial, 
the court shall be of the opinion that complainant Sweet cannot re- 
cover because of bis citizenship, the bill as to him may be dismissed 
without préjudice. 
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5. The view above expressed with regard to bo much of the bill as 
seeks relief agaiust respondents Metcalf and associâtes, renders it uu- 
necessary to consider the question whether the bill is multifarious. 

The demurrer of Metcalf and associâtes, in so far as it raises the 
question that there is no privity of contract betwieen the complain- 
ants and the said Metcalf and associâtes, is sustaiued. lu other re- 
spects the demurrer is overruled. 



United States v. Nbaib. 

{Circuit Court, E. D. Virginia. January Tenn, 1883.) 

L Perjubt— Who mat Admikisteb OAth. 

A notary public of the city of Alexandria is authorized to administer tho 
oath required by law to be taken by a director of the firat national bant of that 
city as to his ownership of the capital stock of such bank. 

2. BAME — ACT, WHBN COMPLBTB. 

When the oath is taken and subscribed by tfae«ccu8ed it is complète, so far 
as the accused can maKe it, and if the notary, m certifying the fact of the oath 
having been taken, erroneoualy used the term " county " inatead of " city," and 
used the seal of said bank instead of his own officiai seal, such error did not 
afiEect the oath taken. 

3. Same— Bank Dirbotok— Oath to Ownebship op Stock. 

If accused took an oath in which he stated.that he was bona ftde owner in 
his own right of the number of shares of stock then standing in his name on 
the books of the bflnk, and that the said shares were not hypothecated or in 
any way pledged as security for any loan or debt ; and if he took it -willfully, 
and not believing that he was stating the truth, — it is perjury, if in point of fact 
he was not the owner of said stock, or had pledged the same for a loan or 
debt. 

4. Pledge— Bt Powbk of Attobnbt. 

An irrévocable power of attorney glven by the accused, wherein he consti- 
tuted and appointed a third party his attorney for the purposes therein set 
forth, being a gênerai power covering any indebtedness of accused to said third 
party, is a pledge of the shares of stock owned by accused mentioned therein, 
as long as there was any debt due by the accused to such third party. 

The indictment was under the perjury act (section 5392 of the Ee- 
vised Statutes) of the United States. It charged the accused with 
having willfuUy and oontrary to what he believed to be true sworn 
falsely, in having, in taking the oath as a director of a national bank 
of the United States, stated and said that he was the owner in his 
own right of the number of shares of the capital stock of the First 
National Bank of Âlexandria standing in his name on its books, and 
that he had not hypothecated or pledged them for any loan or debt ; 
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whereas he had pledged them for à valid and subsisting debt. It 
chargea that the said oath waa taken before K. Kemper, a notary 
public of the city of Alexandria, who was duly authorized by law to 
administer the said oath. 

The indictment recited that the oath was taken in pursuance of 
the requirements of section 6147 of the United States Eevised Stat- 
utes, relating to the national banks, and that the oath was then 
certified by the said K. Kemper under his hand and officiai seal as 
notary, and then and there transmitted by him to the comptroller of 
the currency at Washington City, where the same remains filed and 
preserved. 

During the progress of the évidence, and after the notary, who 
was a witness on the stand, had proved by his commission and qual- 
ification that he was a notary public of the city of Alexandria, the 
district attorney offered to put before the jury a paper from the of- 
fice of the comptroller of the currency, of which the following is an 
exact copy. Nearly ail of the paper was in printed form. 

OmOB OF COMPTROLLEB OF THE CUBEENOT. (Form No, 3.) 
OATH OF DIKEOTOES. 

State of Virginia, County of Alexandria, ss: We, the undersîgned directors 
of the First National Bank of Alexandria, of the state of Virginia, do each of 
us solemnly swear that we are citizens of the United States, and résidents of 
the state of Virginia, and that we will severally, so far as the duty devolves 
on us, diligently and honestly administer the affairs of said bank ; and that 
we will not knowingly violate, or willingly permit to be violated, any of the 
provisions of the Eevised Statutes of the United States under which this bank 
has been organized; and that eaeh of us is the bona fide owner, in his own 
right, of the nuraber of shares of stock subscribed by him, or standing in his 
name on the books of the said bank, and required by said Eevised Statutes ; 
and that the same is not hypothecated or in any way pledged as security for 
any loan or debt. Wm. Jas. Boothb, 

S. Febgitson Bench, 
S. C. jS'eale, 
Jos. Bbodebs, 
E. S. Leadbeateb. 
Subscribed and sworn to this eleventh day of January, 1882, before the un- 
dersigned, a notary public of said county. 

( Seal of First National Bank of Alexandria, Va. } K. Kempee. 
} Organized December 17, 1864. Ç Notary Public. 

Every director, wheti electeii, mu8t at once take the above oath, and transmit the same immediatelf 
to the comptroller of the correnoy. iSee paragraph 29, National Bank Act, 
[Ed. 10-13, '81-4000.] 

He offered to prove this paper by K. Kemper, the notary, who was 
a witness on the stand. 
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The défense moved to exclude this paper as not such a certificats 
as was described in the indictment; objecting — First, that a notary 
public commissioned by a state was not compétent to administer an 
oath required to be taken by the laws of the United States ; second, 
that K. Kemper, the notary on the stand, was a notary for the city 
of Alesandria and not for the county of Alexandria, as described in 
the paper now produced; and, third, that this paper, which should be 
verified by the seal of the notary administering the oath, was' not so 
verified, but bore, instead, the seal of the bank of which the affiant 
qualified as a director. 

After protracted argument, the court ruled as foUows. 

John S. Wiee, for the United States. 

W. W. Crump, W. H. Payne, R. A. Payne, S. Catlett Gibson, and 
R. G. Brent, for the accused. 

Hughes, D. J. The law of the United States defining perjury, 
(section 5392, Eev. St.) provides, in substance, that if any one, 
in taking an oath before a tribunal or officer compétent to ad- 
minister it, in a material matter, willfully states or subscribes what is 
false, believing it to be contrary to the truth, he shall be guilty of per- 
jury, etc. 

As to the first objection to this paper, denying the power of a notary 
public, commissioned by a state, to administer an oath required by a 
law of the United States, this is settled by the act of August 15, 1876, 
which expressly authorizes a notary public to administer any such 
oath as might then hâve been administered by a commissioner of a 
circuit court of the United States ; not only such oaths as are to be 
"used in the courts of the United States," but "acknowledgments 
and affidavits" also. 

This aet enlarges section 1778 of the Eevised Statutes, which had 
previously given commissioners of the circuit courts gênerai power 
to administer oaths in ail cases in which justices of the peace and 
notariés might before then hâve administered them. 

The second and third objections to the paper offered by the prose- 
cution rest upon the ground that the paper varies from the certificate 
referred to in the indictment, and which is alleged tbere to bave been 
the instrument by which the notary certified to the comptroUer of the 
currency the fact that the director's oath had been taken by the ac- 
cused as required by law. 

It must be observed that the act defining perjury provides that it 
may be committed by willfully stating what is false and what the affi- 
v.l4:,no.l3— 49 
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ant does not believe to be true, or by willfuUy subscriUng the same. If 
this indictment had looked to the latter alternative and charged 
throughout that the accused suhscribed what was false, believing it to 
be false, the objection of variance between the paper now offered in 
évidence, containing in that case the corpus delicti, and the paper 
described in the indictment, could be urged with some force. But 
the : indictment nowhere charges that the accused suhscrihed a falso 
oath, It was drawn by a skillfnl and experienced pleader, now the 
président of the suprême court of appeals of Virginia. Its charge 
throughout is that the accused, in taking the oath required of hini 
as a direetor by section 6147 of the Eevised Statutes, relating to na- 
tional banking associations, said aûd stated that he owned the sharet» 
, of stock standing in bis name on the books of the bank, and had not 
hypothecated or pledged them, and that he in fact had pledged them 
absolutely. 

Now I hâve no doubt that this paper may go to the jury from the 
hands of the notary who took the affidavit of the accused, corrected, 
as to the errors appearing upon its face, by the testimony of the no- 
tary, examined under oath before them, — to show what oath was taken 
by the accused: the date on which it was taken; the exact ténor of 
it; that it was taken in thecity of Alexandria; and what the accused 
stated in making the oath,^the witness, K. Kemper, having already 
shown that he was a notary public for the city of Alexandria, duly 
commiesioned and qualified under the laws of Virginia. 

The prosecution is proving its case as charged in the indictment. 
That instrument makes no charge as to subscribing falsely, but 
confines itself to the charge of stating falsely. What it allèges as to 
the certificate having been transmitted to the oomptroller of the cur- 
renoy is matter of récital and surplusage. It is compétent to prove 
the charge that the accused had stated falsely by testimony, either 
oral or written. The notary, who remembers the occasion and cir- 
cumstances of administering the oath, may certainly refer to this 
paper as a mémorandum for refreshing his memory as to the date 
and ténor of the oath; and, moreover, if he explains to the jury that 
the word county was erroneously used in making out the certificate 
instead of city, and that the seal of the bank was inadvertently em- 
ployed instead of his own officiai seal, the paper thus corrected may 
go to the jury as part of the évidence adduoed to show that the ac- 
cused in fact took the oath charged, where he took it, whèn he took 
it, and the précise ténor of the oath taken. 
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When the évidence was concluded, counsel on either side prayed 
respectively for instructions to the jury. The court substituted for 
both the foUowing, drawn by the judge himself : 

1 . The court instructs the jury that K. Kemper, as a notary public for 
the city of Alexandria, was authorized by law to administer the oath 
required by law to the accused, as a director in the First National 
Bank of Alexandria, on the eleventh day of January, 1882. 

2. It instructs the jury that if such an oath as is required by'law 
■was administered by the said K. Kemper, as such notary public, to 
the accused, and was taken and subscribed by the accused, then the 
oath was complète when so taken, so far as the accused could make 
it 80 ; and if the said K. Kemper, the said notary, in certifying the 
fact of the oath having been taken to the coinptroUer of the currency, 
erroneously used the term "county" instead of "city," and used the 
seal of the said bank instead of his own officiai seal, such errors only 
affected the certificate of the notary, and did not affect the oath taken 
by the accused. 

3. The court instructs the jury that if the accused, on the said 
eleventh of January, 1882, as a director of the said bank, before the 
said K. Kemper, as notary public for the city of Alexandria, took an 
oath, in which he stated that he was the honafide owner in his own 
right of the number of shares of stock then standing in his name on 
the books of the said bank, and that the said shares were not hypoth- 
ecated or in any way pledged as security for any loan or debt ; and 
if the accused, intaking such oath, did so willfuUy, not believing that 
he was stating the truth, — then he committed perjury, if, in point of 
fact, he was not the owner of the said shares of stock, or had hy- 
pothecated or pledged them as security for a subsisting loan or debt. 

4. The court instructs the jury that the irre^rt^cable power of at- 
torney, dated March 13, 1880, which was given in évidence, pur port- 
iug to be signed by the accused, whereby he constituted and ap- 
pointed William Graydon his attorney for the purposes therein set 
forth, was a gênerai power covering any indebÉedness of the accused to 
said Graydon, and bound the 60 shares of the stock of the First 
National Bank of Alexandria, belonging to the accused, mentioned 
therein, if there was any debt due by the accused to the said Graydon 
on the eleventh of January, 1882. 

See U. S. v. BartQw, 10 Fed. Bep. 873; JI. S. v. Baer, 6 Fed. Eep. 42; 
U. 8. v. Ambrose, 2 Fed. Rep. 556. 
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MosES & Clemens V. E. W. L. Easin & Co. 

(Circuit Court, D. Maryland. January 9, 1683.) 
Breach op Contract to Deuvbb Goods for which Promfsbort Notes had 

BEEÎf GiVEN BY VbNDEE AND INDOBSBD AwAY BT VeNDOR— DiSHONOR OF 

Notes after Suit Bbought bt Vendée— Mbabube of Damages. 

The défendants contraoted to deliver goods to the plaintiff, and received the 
plaintiff^' notes for the purohase money, payable about one year after date. 
Before delivery of the goods the défendants failed in business, and plain- 
tiffs were unable to get the goods. The défendants had mejantime indorsed 
the notes and had them discounted. The vendees entered suit to recover the 
full value of the goods as of the date of the demand and refusai to deliver. 
After the suit was entered, but before the trial, the notes matured, and the 
plaintiffs did not pay theni. Hdd, that notwithstanding the défendants had 
passed the notes away, as they were still liablë on them as indorsera, the plain- 
tifEs, not having paid the notes, could not recover the full value of the goods, 
but only the différence betv*'een the market value at the time of the breach of 
the contract and the priée contraoted for ; and that, no such différence having 
been proved, the plaintiffs were entitled to only nominal damages. 

At Lawi 

0. Horwitz and Brown d Brune, for plaîntiff. 

T. M. Lanahan and /, N. Steele, for défendants. 

MoKBis, D. J. Action for damages for breach of contract to de- 
liver goods sold. By contract in writing, dated July 30, 1881, be- 
tween the défendants, E. W. L. Easin & Co., of Baltimore, manu- 
facturers of fertilizers, and the plaintiffs, Moaes &Clemena, of Eich- 
mond, dealers in fertilizers, the défendants sold to the plaintiffs 
2,000 tons of aoid phosphate, at $20 per ton, to be delivered free to the 
usual place of shipping, on cars or boats, at Wilmington, North Caro- 
lina. Port Eoyal, Sojjth Carolina, and Savannah, Georgia, in not less 
than car-load lots. With regard to delivery and payment the contract 
was as follows : 

" The delivery to be se made at any time that may be convenient to us [Rasin 
& Co.,] within, say eight months from this date, by issuiiig to you [Mosea 
& Clemens] an order for the said amouut, on any stock of said guano which 
we may hâve at said ports, or such other ports as may be agreed upon, so that 
after you reçoive such order you may order the same forwarded to you at such 
times as may suit your convenience; and at the same time that we may issue 
toyou an order as above named, you are to settl" Cor said guano by issuingto 
us, or to such person as we may designate, your notes for same, to your order, 
indorsed by you in blank, made payable at the First National Bank of Bich- 
mond, Virginia, and to mature in equal parts on November 1, November 15, 
and December 1, 1882. In May, 1882, or sooner, if possible, you must deliver 
to us, or to our order, notes of the planters, or other purchasers, to whom you 
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hâve sold saîd guano, for the gross amount of ail saks you may hâve macle of 
said guano, to be held as collatéral security for the payaient of your notes herein 
mentioned; and ail of said guano, also ail proceeds thereof, you must at ail 
times hold in trust for the payment of your notes herein named, and ail of 
proceeds of said guano, and also of the collaterals herein referred to, mast ba 
first applied to the payment of your notes herein nained as fast as such pro- 
ceeds are collected, whether your notes herein naraed are then due or yet to 
become due. ïhe collatéral will "be returned for collection. * * • If , fof 
convenience of discounting, we should request your notes, issned to mature at 
shorter times than above stated, you must so issue them; we to renew them 
from time to time until the final dates of maturity are reached, say ârst of Ko- 
vember, flfteenth of November, and first of December, 1882." 

Under this contract the défendants sent to the plaintiffs on Octo- 
ber 17, 1881, an order on défendants' agent at Atlanta, Ga., for 500 
tons of acid phosphate ; and for the $10,000 purchase money for the 
said 500 tons the plaintiffs executed and delivered to défendants their 
three promissory notes, ail dated October 1, 1881, each for the sum 
of $3,333.33, maturing November 1, November 15, and December 1, 
1882. Thèse notes were made by plaintiffs to their own order, and 
were indorsed by thernselves. About December 23, 1881, the de- 
fendants failed in business, and demand being made by plaintiffs for 
delivery of the 500 tons of phosphate, the order for it was dishonored 
and they were unable to get it. Thereupon they instituted this suit 
to recover damages for the non-delivery of said phosphate, and they 
claim the full value of the goods at the date of the refusai to deliver. 
By agreement of the parties the issues of fact are to be determined 
by the court without a jury, ail errors in pleading are waived, and 
either party is permitted to give in évidence any matter which could 
be offered if specially pleaded. 

The facts are in great part admitted. It is conceded that the order 
given by défendants to plaintiffs for the 500 tons of phosphate was not 
équivalent toa delivery, and that there was a breach of the contract to 
deliver. It is admitted that after the bringing of this suit, but before 
the actual trial, the three promissory notes given by plaintiffs had been 
passed off by défendants, and that plaintiffs, under advice of counsel, 
hâve not paid them. 

With regard to the indorsement of the notes by the défendants, the 
only évidence offered was the testimony of one of the défendants that 
he did indorse each of them with the firm name when he had them 
discounted, and the production of notices of protest. This évidence 
was received subjeot to exception, and is objected to by the plaintiffs 
as inadmissible without the production of the notes. As proof of the 
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written indorsement the évidence may be inadmissible, but I think 
the burden of proving that the notes were not indorsed rests upon 
the plaintiffs. The déclaration allèges that the défendants received 
the notes, and, as matter of pleading, it is to be presumed that they 
remained in their hands until the contrary appears. They were 
only conditional payment, unless made absolute by some act of the de- 
fendants. The plea avers them to be overdue and unpaid. If the 
plaintiffs' case requires them to show that the notes were passed 
away by the défendants in such manner as to make them, notwith- 
standing their dishonor, absolute payment, it devolves upon the plain- 
tiffs to aver those facts in their pleadings and prove them at the 
trial. If there had been in this 'case no agreement waiving formai 
pleading, I think, under the ruling in Price v. Price, 16 Mees. & W. 
240, which bas been followed in subséquent cases, the plea would be 
held good, and the plaintiffs' replication would be required to state 
the facts necessary to avoid it, and they would at the trial be required 
to prove them. 

Assuming, then, what is undoubtedly the fact, that the notes were in- 
dorsed by the défendants when they procured them to be discounted, 
the contention of the défendants is that, by reason of the notes hav- 
ing been dishonored, they bave acquired a right to retain possession 
of the goods although they hâve indorsed the notes away, and that, 
while they remain dishonored, the plaintiffs cannot recover the full 
value of the goods, but only the différence between the contract and 
the market priée, if any différence is proved. 

The plaintiffs, in support of their claim to recover the full value of 
the goods as of the time of demand and breach of the contract, in- 
voke the rule by which, so long as the notes given by a vendee of 
goods are running or are outstanding in the hands of another party, 
80 that they cannot be surrendered at the trial, the vendor cannot 
recover in an action for the price of the goods; and counsel argue 
that if the fact that the notes are Outstanding will prevent the vendor 
from recovering from the vendee, he cannot in a like case defeat 
an action brought against him by the vendee for non-delivery of the 
goods. This, it seems to me, by no means necessarily follows. The 
plaintiff must always sustain every issue necessary to his recovery. 
It is conceded that plaintiffs hâve ûot paid for the goods. The tak- 
ing of the notes was only conditional payment, and there can be no 
question that if they had remained in the hands of the défendants 
until they had matured and were dishonored, and the goods had alao 
remained in their possession, they would bave a right to retain the 
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goods until the payment of the price. BenJ. Sales, § 767; 1 Ghit. 
Cont. 696; Miles v. Gorton, 2 Cromp. & M. 611; Dixon v. Yates, 5 
Barn. & Adol. 313. 

The case would be différent, of course, if the notes had been passed 
off by the vendor in such manuer as that there could be no recourse 
to him for their payment. In that case, under ail the décisions, he 
would hâve made what was conditional payment into absolute pay- 
ment, and would be no f urther interested in the notes, and his lien 
and right of withholding delivery of the goods would be gone. 

Does, then, the fact that the notes did not mature until after the 
bringing of this suit alter the plaintiffa' rights ? The défendant, by 
proper plea puis darrein continuance, has pleaded the non-payment, 
and as the plaintiffs were the makers of the notes, and their dishonor 
is the plaintiffs' act, it would seem that if the non-payment would be 
good matter of défense at any time it should be allowed under a 
proper plea, though occurring after the bringing of the suit. The 
plaintiff urges that, as he had a perfect right of action when the suit 
was instituted, the fact that there has been delay in trying the cause 
should not resuit in defeating his right of action. It does not. The 
plea does not go to the right of action ; its only efifect is to limit the 
extent of the recoyery. The plaintiff must at least recover nominal 
damages. The measure of damages for not delivering goods under 
such contract is the différence between the contract and the market 
price, (or nominal damages, if no différence is proved,) unless the 
price of the goods has been paid, when the measure of damages is 
the entire market price. 

The principal and most serions question is whether the défendants, 
having discounted the notes and received the proceeds, even though 
they did indorse the notes and are liable on them as indorsers, can 
exercise the vendor's right of withholding the goods for non-payment 
of the price. No case in which the précise question has arisen just 
as it has in the présent case has been cited, but several cases hâve 
been quoted by défendants' counsel in which the action was instituted 
after the dishonor of the notes, and cases arising under the. right of 
stoppage in transitu upon insolvency of the buyer, where it was held 
that the fact that the notes given for the price of the goods were out- 
standing, not in the hands of the vendor, did not make the payment 
absolute, and did not preclude the vendor from reducing the damages, 
in an action against him for non-delivery, by showing that the notes 
for the price had not been paid. 
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Thus, in Miles v. Gorton, 2 Cromp. & M. 504, a portion of tlie goods 
8old had not been delivered, and a bill of exchange for the priée of 
the wùole parcel of goods had been drawn by the vendors, accepteJ 
by the vendee, and negotiated by the vendor. Bayley, B., said : 

«' When the bill of exchange ia dishonored there is no longer payment or any- 
thing which can be considered as équivalent to payment, and it seems to rae 
that the assignée of the bankrupt cannot, after what has taken place, insibt 
on delivery without actual payment. It is said the bill is still outstanding 
That is true; and it may, perhaps, operate to prevent the seller fromliaving: 
a complète right to the goods, so as to be able to give a valid title by resellina; 
them to a third party; but the only question in the présent case is wbetuer 
he had not a right to hold them until the price is paid." 

In the same case, Vaughan, B., said : 

" The moment the bill was dishonored the parties Vere remitted to tlxùi- 
original situation, and the goods in question never having been out of the pos- 
session or control of the original vendor, he was entitled to his right of lioii 
for Ihe price." 

In Valpy v. Oakley, 16 Adol. k B. 941, the assignées în bankruptcy 
of Oakley sued Valpy for non-delivery of pig-iron under a contract, 
and claimed as damages the full value of the undelivered iron. There 
had been two bills of exchange drawn on the bankrupts, and accepted 
by them, one of which the vendor indorsed away, and the indorsee 
had proved it against the bankrapt's estate. The other was held by 
the vendor, who aiso proved it, but after the commencement of the 
action he withdrew it and had the proof expunged. 

It was argued by the assignée in bankruptcy, who stood în the place 
of the vendee, thattoresist theclaim of the vendee the défendants should 
be able to place him in preoisely the same situation heoccupied when the 
contract was made, which could not be done, as one of the bills had 
been discounted, and was outstanding. In giving judgment for only 
nominal damages, Lord Campbell, C. J., said : 

" At the time of the bankruptcy the bills given for the iron were outstand- 
ing. While current they were payment; when dishonored they were waste 
paper. It is as if no bill had been given. It is allowed that if the contract 
had been to pay by bills, and the vendees had given no bills, they could not 
hâve recovered the full value of the iron not delivered, but only the différence 
between the market price at the time of thebreach of the contract to deliver 
and tlie price contracted for. It would be as if the payment had been to be 
made in ready money, and no money had been paid. The parties are hère in 
the same situation as if no bills had been given. * * * The case rests 
upon the principle of stoppage in transitu; a right which may be exercised 
^yhere bills hâve been given for the goods and are dishonored." 
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Griffiths'v. Perry, 1 El. & El. 680, was an action by an assignée 
of the vendee of the goods for the full value, upon failure to deliver. 
A bill of exchange for the whole had been accepted, and the vendor 
had it discounted. The vendee was entitled to immédiate delivery 
of ail the goods, but could get only part of tbem. Ceompton, J., 
said: 

"A vendor's lien on spécifie goods sold, is gone when a bill is given for the 
priée, butj revives if that bill is disbonored before he bas parted witb posses- 
sion of the goods ; or, rather, he then ac^uires not a lien, strictly speaking, but 
a right of withholding delivery analogous to the right of an unpaid vendor to 
stop in transitu. * * * Hère the dishonor of the bill and the insolvency 
of the plaintia did not happen until after there had been a breach o£ the con- 
tract by the défendant, and therefore not until after the plaintifl had acquired 
a cause of action. Valpy v. Oahley is décisive to show that though matters 
occurring ex post facto cannot do away with a vested cause of action, they 
may be taken into considération as reducing the damages recoverable." 

See, also, Benj. Sales, § 825, sec. 235; 1 Smith, Lead. Cas. 
1212; Newkall v. Varges, 13 Me. 93; White v. Welsh, 2 Wright, 396; 
Arnold v. Delano, 4 Cush. 53 ; Smith, Marc. Law, 661. 

In the présent case the application of the principles establisbed by 
the cases above cited may resuit in hardships to thèse plaintiffs who 
are not shown to be insolvent, and who, doubtless, in giving notes hav- 
ing over a year to run, relied upon the proceeds of the goods to meet 
them. But the case is one between parties who hâve both made de- 
fault in their obligations, and any rule which deals with their recip- 
rocal rights must of necessity be somewhat arbitrary. Prom the 
cases cited, and others which could be adduced, it is clear that the 
right of a vendor in possession to retain for the unpaid priée is an 
equity which is highly favored. It is said that such a vendor has more 
than a mère lien on the goods; that he has a spécial property analo- 
gous to that of a pawnee. 

The hardship on the plaintiff is not, perhaps, so great as might at 
first appear. The défendants are insolvent, and their estate is in the 
hands of an assignée. The holder of the notes has a right to prove. 
them against that trust estate because of the defendant's indorse- 
ment. But the plaintiffs, if they had judgment for the full value of 
the goods, should not be allowed to prove it and receive a dividend, 
for then the trust estate would be paying two dividends in respect of 
the same debt. Oriental Bank v. European Bank, L. E. 7 Ch. App. 
102. 

By maintaining the rule requiring the plaintiffs to pay their notes 
before they are allowed to recover the full value of thé goods for 
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which they were given, it seems to me the interests of commerce, con- 
fidence in commercial paper, and prévention of multiplicity of suits 
will be best subserved. 

The plaintiffs, then, being only entitled to recover the différence be- 
tween the market value of the goods at the time of the breach and 
the contract price, it remains to consider the évidence on this point. 
The contract waa made thirtieth of July, 1881, and the breach occurred 
December 23, 1881. One of the plaintiffs testified that as the season 
advanced there was a rise in price of two dollars to three dollars per 
ton, and that he thiuka in December he would hâve had to pay three 
dollars advance for the same goods. One of the défendants testified 
that there was no material change in price between June and De- 
cember, and that after December the goods could hâve been bought 
at less than the contract price. The only disinterested witness is a 
manufacturer of fertilizers in Baltimore city, who testifles that al- 
though there was an advance in September and October, that the 
price weakened in November and December, and may bave dropped 
again in Baltimore to the old price, tbough he thinks in the south 
the rise may hâve continued until January; but that after January 
there was a fall in price, as there was a décline in the price of the 
crude materials. He remarks upon some différences of price between 
fresh and damp fertilizer, and that which is old and dry ; but that 
différence does not seem to be material in this case, as under the 
contract the fertilizer was deliverable in the cotton states, where this 
différence is not important. On a review of the whole testimony 
on. this question of the market price, I do not find that it has so 
satisfied me of any advance in price that I could feel safe in finding 
it to be a fact. 

Verdict for nominal damages, each party to pay their own costs. 

8ee Lawmiuio v. MorrLsania, 12 Fbd. Bbp. 850. 



WlLKtNSOir V. THiDE». 

(Ciretiit Court, 8. D. New York. January 1, 1883.» 

Attobnkt and UiiIent — Substiuttion op Attobnkts. 

It Is the right of every client to change his attomey at hisTolition bjsnbsU- 
tuting a new attomey of record. The right muât be exercised, however, by 
application to the courts, which will hold the client to fair dealing with its 
offlcers, and may, in its discrétion, require the client to discharge theattorney'a 
daim for services in the suit as a condition of substitution. 
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2. Bamb— Contingent Fkbs. 

A soliciter cannot require payment in advance,of tlie substitution of anothcr 
as a condition précèdent, when by agreement lie was to receive nothing unleas 
the suit resulted favorably, and before there has been any recovery. 

S. SaME — COSTB AND DlBBUKBEMBNTS. 

But where a solicitor had agreed •with his client to conduct a suit for a con- 
tingent f ee, and the client reserved the right to employ another attorney at any 
time in his stead, and the flrst solicitor had advanced certain funds and dis- 
bursements in the conduct of the suit, it was heCd that thèse disbursements 
should be paid bacli to the solicitor before a substitution; and that the order of 
substitution should contain a condition to protect the solicitor as for a lien for 
his serrices in the erent of ultimate recovery by the client in the suit. 

Barlow d Olney, for motion. 

Roger M. Sherman, against. 

Wallaoe, C. J. The motion for the substitution of a solicitor in 
the place of the présent solicitor of the complainant does not touch 
the question of the ïight of the présent solicitor to retain suoh papers 
as may he in his hands nntil the payment of his lien by the complain- 
ant. The complainant simply attempts to exercise his right of chang- 
ing his solicitor at his volition by substituting a new solicitor of 
record. His motion is resisted by the solicitor upon the ground, that 
he cannot be discharged from the further conduct of the suit until he 
is paid such sum by way of compensation as is due by reason of the 
agreement of retainer and the value of his professional services. 

Disregarding the preliminary negotiations between the complainant 
and the solicitor, the agreement ■which embodies the final understand- 
ing of the parties is to be found in a letter from the complainant to 
the solicitor, of March 8, 1881, a reply tbereto by the solicitor, of 
the date of March 14, 1881, and a subséquent letter of the date of 
June 8, 1881, written by the solicitor to the complainant, recognizing 
and assenting to the proposition contained in complainant's letter of 
March 8th. The agreement thus suggested acd assented to, was that 
the solicitor should undertake the pùit without other compensation 
than a fee contingent upon a successf ul result, and distinctly and ex- 
plicitly reserved to the complainant the liberty to substitute another 
solicitor, or to associate other counsel with the solicitor, as fuUy as 
though the soliciter were employed under an ordinary retainer. 

The motion therefore présents the single and simple question, 
whether a solicitor can require payment in advance of the substitu- 
tion of another, as a condition précèdent, when he is to receive 
nothing uniess the suit results favorably, and before there has been 
any recovery, and when he is to bave no spécial lien by reason of the 
particular agreement. The stàtement of the question seema to be 
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the only answer required. The gênerai rigbt of the client to change 
his attorney at his élection is universally recognized by the authori- 
ties. This right is indispensable, in view of the délicate and confi- 
dential relations which exist between attorney and client, and the 
péril to the client's interests engendered by friction or distrust. The 
right must be exercised, however, by application to the court, in order 
to préserve regularity in the conduct of suits, and to prevent the con- 
fusion which might ensue if a party were at liberty to change his at- 
torney without the knowledge of the court. Mumford v. Murray, 1 
Hopk. Ch. 426. 

When its intervention is asked for the substitution of an attorney, 
the court will hold the client to fair dealing, and will refuse its as- 
sistance to any attempt to take an unfair advantage of one of its of- 
ficers. In this behalf courts hâve frequently and usually required 
the client to discharge the attorney's claim for services in the suit as 
a condition of substitution. But this is merely the exercise of a rea- 
sonable discrétion, not the application of an inflexible rule. As is 
said in Sloo v. Law, 4 Blatchf, 269, "the consent is sometimes given 
upoii terms, and sometimes without terms; sometimes upon condi- 
tion that the fées of the first solicitor be paid, and sometimes with- 
out such condition." 

The just discrétion which should control this application will be 
exercised by permitting a substitution upon the terms agreed to in 
advance by the solicitor and client, thus enforcing the conditions made 
by themselves. Ordinarilj', when there is an agreement that the at- 
torney shall get his fées out of the f und in suit, there is an implied 
condition that he is to be continued in charge until an available fund 
is realized. Hallings v. Booth, 2 Fost, & F. 220, But hère the agree- 
inent was that the client might substitute a new attorney at will. 
Whether the attorney will ever be entitled to any fee cannot now be 
known, because his compensation dépends upon the resuit of the suit, 
if nothing should be realized he will not be entitled to any fee. If 
there is a fund realized he will be entitled to that measure of com- 
pensation for what he bas already done, which is to be found in the 
value of his services, and the peculiar circumstances that properly 
tend to increase the ordinary scale of charges for professional serv- 
ices. , ■ . 

By, the Code of Civil Procédure of this state the attorney has a 
lien for his compensation upon the cause of action which attaches to 
any décision or judgment in his client's favor. Section 66. Whether 
this statute has any application hère, it is not necessary to décide. 
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If thîs were an action at law, it might well be contended that ander 
section 914, Rev. St., conforming the practice in the fédéral and state 
courts, the same lien should attach in an action in ibis court; or it 
may be that it is to be deemed a statute of gênerai scôpe, not confined 
to procédure in the courts of the state, •which, as the law of the state 
where the contract was to be performed, is the law which contrôla the 
obligations of the parties to the agreement. However this may be, 
in view of some of the exceptional features of the case, it is équi- 
table that provision in the nature of such a lien should be secured 
to the soliciter hère, bo that he will be fully protected, not only if a 
decree is obtained, but also if any settlement is made betweeu the 
parties, 

The complainant is a non-resident. If there is a recovery in the 
suit, it will be attributed largely, if not mainly, to the services al- 
ready rendered by the solicitor. It appears, also, that certain funds 
hâve been advanced by the solicitor, or by clients of his not parties 
to the record, but interested in the litigation, for the disbursements of 
the action, outside of the agreement between the solicitor and com- 
plainant. Thèse should be reimbursed the solicitor now. 

An order may be entered for the change of solicitors upon payment 
of thô disbursements already made or incurred by the solicitor in the 
suit, which will be ascertained by a référence to a master, if not agreed 
upon. The order will also contain a condition to protect the solic- 
itor as for a lien upon the cause of action to the extent of the 
compensation which he may ultimately be entitled ta; to be ascer- 
tained by référence to a master, or by action at the élection of the so- 
licitor, if not agreed upon. 



Substitution of Attorneys. 

BiGHT OF Substitution. The relation between a client and hIs attorney 
may be terminated by the client at any time. It is at once obvions that un- 
less en tire harmony prevail between the client and his attorneys litigition càn- 
not be successfuUy conducted. Complète control over the employment of 
the attorney is possessed by the client, whose will or even caprice has been 
said to be "absolute," so far as a continuance of his relations with bis attor- 
ney are concerned. Hazlett v. GUI, 19 Abb. Pr. 353 ; Tmst v. Repoor, 15 How. 
Pr. 570; Wolfv. TrouMlman, 5 Eobt. (N. Y.) 611; In're Pascfta/, 10 Wall. 483; 
Ogdm V. DefBlin, 45 N. Y. Super. Ct. 631 -, Hùnt's Bstate, 1 Tucker, (N. Y. Surr.) 
55. The client may substitute a new attorney at will, even where before suit 
he executed a power irrévocable in terms, and coupled with an interest, on the 
faith of which his attorney in fact has employed counsel and madelarjgfead- 



782 FEDEBAL KEPOBTBB. 

vanees. But ail of the disbursements incurred by the attorney in , fact ancl 
the attorneys of record must first be repaid, and the latter will hâve a lien to 
the amount of any contingent fées and costs that were agreed upon. Caner 
V, U. a. 7 et. Cl. bW;PUasants v. Kortreuhts, 5 Heisk. (ïenn.) 694. 

Neglect of duty in failing to bring an action, or to prépare for the trial of one 
àlready pending, of course warrants a substitution, and where the attorney dis- 
charged was employed under a spécial contract, he cannot recover upon a 
quantum meruit for what services he actually perforraed ; but he can recover 
money for abstracts and taxes paid on behalf of the client. Walsh v. Shum- 
way, 65 111. 472. And if the attorney brings suit against his client, this is- 
good reason for a substitution. Arringlon v. Sneed, 18 Tex. 135. 

Courts are strict about allowing the substitution of attorneys where the ap- 
plication is made by an attorney. It must be clearly shown that it is the client's 
wish to change. Thus it has been decided, upon an application to change the 
attorney, where the client is unacquainted with the English language, and 
very illiterate and ignorant in other respects, that the affldavits must clearly 
prove that the purpose and object of the motion are known and sanetioned by 
the client. Dames v. Lowndes, 3 C. B. 808. 

Consent of Coubt. While it is generally true that a client may change- 
his attorney at will, he must make the substitution in a proper mode. Firat, 
he must obtain the consent of the court to the substitution. " This restric- 
tion is necessary to préserve regularity in the conduct of suits, and to prevent 
the confusion and abuses which might ensue if a party were at liberty to- 
change his solicitor without any control of the court. Without this restriction 
a solicitor might be deprived of his lien for costs, the proceedings might be- 
delayed or entangled by repeated changes of solicitors , and the court could 
never know when a cause is legitiraately before it by the true i-epresentatives 
of the parties." Per Chancellor Sanfokd, Hopk. Ch. 369. To the same 
effectsee J&rome v. Boeram, 1 "Wend. 293 ; Wolf v. Trocheltnan, 5 Kobt. (N. Y.} 
611 ; Gfinders v. Moore, 1 Barn. & C. 654 ; Robinson v. McClèllan, 1 How. Pr, 89; 
Hoffman v. Van Nostrand, 14 Abb. 336; Stevenson v. Stevenson, 3 Edw. Ch. 
340; May v. Pike, 4 Mees. & W. 197; Stewartw. Common Pleas, 10 Wend. 
597; Eex v. Middlesex, 2 Dowl. Pr. 147; McPherson v. Rohinson, 1 Doug. 
217; Perry v. Fislier, 6 East, 549; Margeremy. Mcllwalne, 2N. R. 509; Sloo- 
V. LajD, 4 Blatchf. 268 ; Board v. Broadhead, 44 How. Pr. 426. 

It has been decided that where an attorney has acted and been tteated as 
such, another attorney cannot proceed with the fiction with an order of sub- 
stitution, even though the former attorney's name was nob upon the record. 
May r. Pike, 4 Mees. & W. 197. See, also, Stewart y. Common Pleas, 10 Wend. 
597. So, also, it has been decided that a plea made by an attorney who entera- 
a cause, without an order of substitution having been made, will be set aside. 
Perry v. Fîsher, 6 East, 549; Ginders v. Moore, 1 Barn. & C. 654; Margerem 
V. Mcllwaine, 2 N. RI 509. But it a new attorney, substituted without an- 
order of court, is treated as an attorney in the cause by the opposite party,. 
the latter cannot object afterwards that no order of substitution was made. 
FarUy v. Hehbes, 3 Dowl. Pr. 538; FuUon v. Brown, 10 La., Ann. 530. 
Generally, if the party desiring to change his attorney does so without obtain- 
ing the consent of the court and an order of substitution, the opposite party 
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may still treat tlie flrst attoruey as the acting attorney. Powell v. Richard- 
sMTi, 1 W. Bl. 8 ; MoPherson v. RoUnson, 1 Doug. 217 ; Qrant v. White, 6 Cal. 
55. And if its consent to a substitution has net beeu obtained, the court will 
disregard the acts of the second attorney. Jérôme v. Boeram, 1 Weud. 293. 

ïhe consent of the court to the substitution should be entered of record, 
and notice thereof given to the attorney of record, who may be compelled by 
the court to sign a written consent to the substitution. Trmt v. Repoor, 15 
How. Pr. 570; Rohinson v. MoClellan, 1 How. Pr. 89. ' 

Teems of Consent — Attornbt's Lien and Payment for Fées. Tlie 
matter of consent is largely governed by the discrétion of the court, which 
may or may not impose conditions. Consent will be given only upon terms 
that are just. A court will protect its otBcers ; and it may require payment 
of fées earned before allowing the substitution sought. Wolf v. l'roohelman, 5 
Eobert. 611 ; Bolton v. Tate, 1 Swanst. 84; Hoffman v. Van Nostrand, 14 Abb. 
Pr. 336, which décides that this rule applies even to a nominal party who un- 
deftakes to substitute a iiew attorney. 

Whether payment of fées is reqnired as a condition précèdent to substitu- 
tion, the attomey's lien for fées earned is not destroyed or afifected by the 
change of attorneys. Newton v. Harland, 4 Scott, N. R. 769 ; Merriwether v. 
Mellish, 13 Ves. 161; Twort v. Bayrell, 13 Ves. 295; Hazlett v. &ill, 19 Abb.., 
Pr. 353. Thus, where a board of supervise rs by their vote discharged a flrm 
of attorneys, it was decided that they must pay the flrm's. reasonable claims^ 
which should be ascertained by a référence; and, further, it was held that the 
attorneys were not bound to consent to a substitution, or to deliver the papers 
upon which they had a lien, until their fées were ascertained and paid. Board 
V. Broadhead, 44 How. Pr. 411. And the f act that the attorney removed has 
other sufflcient security for his costs is no reason for departing from the rule 
requiring costs to be paid before substitution. Witt v. Ames, 11 W. Eep. 751. 
Further, the bringing of an attachment by the attorney against the client to 
compel him to pay fées is no grouud for ordering the solicitor to be removed 
from the cause without payment of fées. Sloo v. Law, 4 Blatchf, 268. 

Payment of fées upon substitution cannot, however, be compelled by pro- 
ceedings against the client for contempt. Gardner v. Tyler, 5 Abb. Pr. (N. S.) 
33; S. C. 36 How. Pr. 63; Harley v. Collett, 7 Dowl. Pr. 599. If there is an 
order for ehanging upon payment of the flrst attorney's bill, upon taxation and 
delivery up of papers the first attorney is entitled to the possession and çpn- 
trol of the order to enable him to enforce the payment of his bill. Alger y, 
Hefford, 1 Taunt. 38; Newton v. Harland, 4 Scott, (N. S.) 769. lu Stevenson 
V. Stevenson, 3 Edw. Ch. 359, it is decided that a court will not make the pay- 
ment of solicitors' costs a condition of the substitution, but will lôaye him to 
his remedy at law against the client, and préserve to him any lien he may 
hâve on papers or a fund in court. In another case it is held that if the 
party desires papers in the possessibn of the attorney removed, they must first 
diseharge his lien for fées, and that if the attorney does not insist. upon this 
the order for substitution must pi-ovide that the taxable costs in the action, 
if coUected on the termination of the action, be paid to tire flrst attorney, 
to whom, it was said, they equitably belouged. Prentiss y, Livinyalon, 60 
Ilow. Pr. 380. 
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The law appears to be that the attorney removed has a right to be paid the 
fées he has earned, and may recover them by suit against the client who has 
discharged him. The relation of attorney and client being one of employer 
and employé, the discharged attorney may recover from his employer, the 
client, whatever damages he may hâve suffered from the client's wrongful 
breach of the contract of hiring. Prentiss v. Livingston, 60 How. Pr. 380. 
The attorney may also compel payment by refusing to surrender papers in the 
cause, upon which he^has a lien, until his fées are paid. According to several 
English décisions cited supra, the court will also place the order of substitu- 
tion in control of the removed attorney, who may prevent its enforeement 
until be is paid his costs. It appears that to obtain possession of papers in 
the possession of a former attorney an independent proceeding is necessary. 
Egan v. Rooney, 38 How. Pr. 121. 

Aftee Judgment. Generally an attorney's authority ends with the ren- 
dition of a judgment or decree, and an order of substitution is not then neces- 
sary to enable a new attorney to proceed in the cause. Egan v. Rooney, 38 
How. Pr. 121. Thus no order of court is necessary to enable a new attorney 
to sue out exécution, {Tipping v. Johnson, 2 Bosw. & P. 357 ; Thorp v. Fowler, 
5 Cow. 446;) to move for a new trial, {l)oe v. Bransom, 6 Dowl. Pr. 490;) to 
enter satisfaction of judgment, (Marr v. Smith, é Barn. & Aid. 466 ;) to bring 
an appeal or writ of error, {Batohelor v. Ellis, 7 Term E. 337 ; Hussey v. Welby, 
Sayers, 218; Bendernagle v. Cocks, 19Wend. 207; Gonnigal v. Smith, 7 Johns. 
106; Cooks v. Brewer, 11 Mees. & W. 51 ; Burgess v. Abhott, 6 Hill, 135 ; Dearborn 
V. Dearborn, 15 Mass. 316.) So, on issuing an attachment for contempt of 
court in not performing an award, a différent attorney from him who was at- 
torney on record in the original suit may be appointed by the party without a 
substitution entered of record, or ordered of court, (State v. Ghilick, 17 N. J. 
Law, 435,) and a judgment créditer may employ a new attorney to enforce 
his judgment without any formai substitution, on notice thereof, [Knox v. 
Randall, 24 Minn. 479.) 

Notice. Notice to the opposite party must-be given of the substitution. 
If not given, the attorney of record, or, if there be none, the party personally, 
may be treated as représentative of the cause, and notice of motions, etc., 
served upon them by the opposite party. Ryland v. Noakes, 1 Taunt. 342 ; 
Clément v. Crossman, 8 Johns. 287; Hardenbergh v, Thompson, 1 Johns. 61; 
Hoffman v. Rowley, 13 Abb. Pr. 399; Robinson v. MoClellan, 1 How. Pr. 89; 
Dorlon v. Lewis, 7 How. Pr. 132 ; Given v, Briggs, 3 Gaines, 150 ; Hildreth v. 
Harvey, 3 Johns. Cas. 300. But the order of substitution need not be served ; 
notice is enough. Bogardus v. Richtmeyer, 3 Abb. Pr. 179. As to notice, 
see, &\m,MePhersonY. Robinson, 1 Doug. 217; Wynne x.Wynne,2 Scott, N, B. 
615 ; Rex v. Middlesex, 2 Dowl. Pr. 147 ; Darnell v. Harrison, 1 Harr. & J. 187 ; 
Lacejoy v. Dymond, 4 Taunt. 669. 

Compensation. Several cases décide points relative to the compensation 
of attorneys in case of substitution. The employment of an attorney is en- 
tirely a matter of contract, which, if not expressly made between the client 
and his attorney, will be implied by law. If implied, the attorney is entitled 
to a reasonable compensation, which he may secure in an action folr a quantum 
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mei-uit. Where a spécial contract as to compensation is made, of course it 
governs the recovery. In case of the wrongful breaeh of the contract of em- 
ployment by either party, the other may recover his damages therefor. 

Where a law flrm is engaged and paid for their eervices in advance, upon 
the death of one of the iîrm, the other, who subsequently alone conducts the 
suit to its termination, cannot recover extra compensation for his services 
since the death of his partner. Dowd v. Trout, 57 Miss. 204. 

If an attorney, employed to défend a suit, is after some progress compelled 
by an élection to the bench to retire from its charge, and engages the services 
of a substitute, who performs the duty, an action is mahitainable by the first 
attorney to recover payment for the whole services rendered by botb himself 
and liis successor. Fenno v. English, 22 Ark. 171; Alîoorn v. Butler, 9 Tex. 
56. If the client is dissatisfled with the substitution, it i9 his duty to tender 
compensation for the services rendered, and to rescind the contract of eraploy- 
ment. Fenno y. English, supra. If he does not do so, but, with notice of 
the substitution, accepts the services of the new attorney, the client cannot, 
when sued for fées, object to the substitution. Alleorn y. Butler, 9 Tex. 56; 
Smith V. Lipscomb, 13 ïex. 632. 

If the attorney retained forms a partnership subsequently to ]jis being em- 
ployed, the new partner is not a party to the contract of employment, nor can 
he be made one exeept by consent of the client. ïhe new partner is not the 
attorney of the client; and consequently the attorney flrst employed may sue 
alone to recover for his services.- Davis v. Peck, 54 Barb. 426. 

Of courae, if the attorney abandons the cause before its termination he is 
thereby deprived of any claim for his fées under a spécial contract of employ- 
ment, and loses whatever lien he may hâve under it, upon the proceeds of the 
suit. But it seems that he may recover wliat his services are reasonably 
worth upon a quantum meruit count. Morgan v. Edwards, 38 111. 65. In 
one case an attorney was employed to défend a party on a criminal charge, 
upon a fee to be paid after liis services were rendered, and upon tendering 
such services was told by his client tiiat he would no longer need him, as 
other counsel had been employed ; whereupon the attorney informed the client 
that he was ready to comply with his contract and would make Mm do so; 
but he volunteered his services and assisted in the prosecution of the case. 
It was decided that, although the attorney might hâve recovered his fee by a 
continuai tender and readiness to perform his part of the contract until the 
case was ended, yet his volunteering on the other side, and actually assisting 
in the prosecution, was an abandonment of the contract which forfeited his 
right of recovery. Cantrell y, Chism, 5 Sneed, 116. 

An interesting casé is Meyers y. Crockett, 14 Tex. 257, wherein an attorney 
was employed for a stipulated fee to prosecute a suit to final judgment, and 
was dismissed by the client without any fault on his part. It was decided 
that he was entitled to recover for the services already rendered, and the court 
questioned whether he was not entitled to recover the whole fee stipulated to 
be paid. " There would seem to be much reason," said the court, " in liolding 
that he [the attorney] was entitled to recover the full amount of the fèe con- 
tracted to be paid for the services contemplated by the contract. The case 
v,14,no.l3— 50 
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diffërs fi-om the eomraon cases of the contracts of biiilclers, overseers, etc., in 
which it has been held iii the later décisions that a leadiness to perforni or a 
tender of performance is net in ail respects équivalent to performance; that, 
tiiough it is so for the purpose of sustaining an action, it is not so for the pur- 
pose of ascertainiiig the measure of damages. ïhe relation of attorney and 
client is a peculiar and confidential relation. It is incompatible with that re- 
lation for the attorney to accept the employment or the confidence of both 
parties. And after aceepting an employment and enjoying the confidence of 
one of them, though afterwards discharged by his client without cause, the 
attorney cannot in gênerai, with propriety, accept an employment by the op- 
posite party in the same case. This considération would seem to afford a 
good reaaon why such contracts should be excepted from the rule to which 
we hâve adverted, and the attorney be entitled to recover the fuU amount of 
the fee for which he contracted with his client, who had wrongfully prevented 
him from performing his contract." 

Attorney's E.mployment of Substitutes. As a gênerai rule, the em- 
ployment of an attorney to prosecute or défend a suit does not confer upon 
him authority to employ a substitute to act in his place. The relation is one 
of Personal trust and confidence, and the attorney cannot delegate his duties 
without the consent of his client. Hitchcock v. MoGehee, 7 Porter, (Ala.) 556 ; 
Tn re Bleakley, 5 Paige, 311 ; Johnson v. Cunningharn, 1 Ala. 249. He can- 
not employ assistant counsel and bind his client to pay him. Paddock v. 
Uolhy, 18 Vt.48.5; Gillespie's Case, 3 Yerger, (Tenn.) 325; and-see Douglas v. 
State, 6 Yerger, (ïenn.) 525; RatcUffy. Baird, 14 Tex. 43 ; Cook v. Ritter, 4 E. 
D.. Smith, 253. But an attorney may employ a substitute or assistant with 
the cousent of his client, or his subséquent ratification. Johnson v. Cun- 
nifligham, 1 Ala. 249; King v. Pope, 28 Ala. 601; Smith v. Lipscomb, 13 
Tex. 532. And if an attorney has power to compromise, his substitute, duly 
appointed, possesses the same power. Perles v. Aycenina, 3 Watts & S. (Pa.) 
64. . . 

In Briggs v. Georgia, 10 Vt. 68, it is decided that an attorney employed to 
raaiiage a suit may, in the absence of his employer, engage assistant coun- 
sel, and such counsel may charge his fées to the attorney or his client. It is 
otherwise, however, if the client or his authorized agent is présent at the trial. 
And the attorney who employs a substitute or assistant will himself be liable 
for the fee.sof such substitute or assistant. Scott v. Huxie, 13 Vt. 50. So, if 
an attorney receives a demand for collection and turns it over to another at- 
torney, who collects but fails to pay it over, the first attoi ney is liable. Pol- 
lard V. Rowland, 2 Blackf, (Ind.) 22. If the second attorney, having colleeted 
the demand, refuses to pay it over except upon an order from the flrst attor- 
ney, the presumption is that he is the agent of the flrst attorney, who cannot 
be held liable for the money colleeted until after a demand and refusai. Cum- 
mins V. MuLain, 2 Ark. 402. And where an attorney received a note for collec- 
tion, which he sent to another attorney, who colleeted but failedto pay over the 
amount, it has been decided that the flrst attorney has no right of action in 
his own name against the second attorney, unless he can show sorae spécial 
proporty or lien in or upon the amount as a claim for commissions, or an in- 
dorsement of the note in blank for collection. Herron v. Ballitt, 3 Sneed, 
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(Tenn.) 497. Bat where one attorney gave a note to another to collect withoufc 
instructions as to its ownership, and the money colleeted was remitted to the 
payée of the note, whose name was indorsed on the note, it was held that this 
remittance, the payée not being the owner, did iiot discharge the collecting at- 
torney from liability to his immédiate principal ; and that the action o£ the 
latter for the money would nbt be defeated by proof that he was himself the 
agent of the indorsee, unless the indorsee had asserted his right to the money 
as against his client. Lewis v. Peck, 10 Ala. 142. 

Chicago. Adklbjsiit Ha milton. 



In re Schwaez, Bankrupt. 
{District Court, S. D. New Torlc. June 6, 1882. 

1. iKJtTNCTroii— Violation of Obder Statins Suitb. 

Where a bankrupt obtained an injunction order from this court staying ail 
suits and procecdings against him on tlie part of certain creditors, their agents 
and attorneys, to collect certain specified debts, and thereupon a suit by one of 
the creditors was discontinued, and af terwards a new suit was brought through 
the saine attorneys in the state court for the recovery of the same debt, with 
allégations of fraud, Itdd, that the last-named suit was a violation of the injunc- 
tion order. 

2. Samb — Vaoating Ohdbr op Abbkbt. 

This court bas no authority to vacate an order of arrest for fraud granted by 
the state court, though it may restrain the proceedings thereon. 

3. CoNTBMPT— Insufficibnt Pboof of Bebvicb — Waiveb. 

On motion to punigh the attorney for contempt, the proof of service of the 
injunction was held too loose and gênerai ; and a référence was ordered to take 
further proof in respect to the service of the injunction orden Held, also, that 
the contempt, if proved, was not waived by the bankrupt's noticing the cause 
for trial in the state court. 

In Bankruptcy. 

A. Blumenstielfior ih&moïion. 

D. T. Porter, opposed. 

Brown, d. J. I am not referred to any authority for this court's 
vacatîng an order for the arrest of the bankrupt granted by the supe- 
rior court, although it might hâve enjoined the parties from proceed- 
ing under the order. The motion to vacate the order of arrest must, 
therefore, be denied, The implied injunction or réstraint upon suits 
against the bankrupt by force of the opération of the bankrupt law 
itself (section 5106, etc.) does not furnish any foundation for pro- 
ceedings for contempt in this court, because the United States courts 
cannot punish for contempt except for disobedience of eome express 
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order or command of the court itself. Eev. St. § 725 j In re Cary, 
10 Fed. Rep. 625. 

The only question remaining is whether the injunction ortler of 
December 13, 1875, after due service, has been violated. The décis- 
ion in the Case of Schwarz, 15 N. B. E. 330, is an express adjudica- 
tion of the circuit court that the suit of Ewart & Son could not be 
prosecuted during the pendency of the bankruptoy proceedings until 
the détermination of the court on the question of the bankrupt's dis- 
charge, notwithstanding the fact that the debtor would not be dis- 
charged by reason of fraud. In that case the prosecuting créditer 
had not proved his claim. The case is still stronger where, as in this 
case, the créditer has proved his claim in bankruptcy; since, by sec- 
tion 5105, it is declared that he shall not "be allowed to maintain 
any suit at law or in equity therefor against the bankrupt, but shall 
be deemed to bave waived ail right of action against him." 

I do not think the injunction order of December 13, 1875, can be 
held, upon its fair construction and meaning, to be limited to the 
prosecution of suit already commenced, The language of the first 
part of the order is "that ail suits and proceedings on the part of 
William Ewart & Son, C. A. Auffnordt & Co., H. B. Claflin & Co., or 
either of them, their agents and attorneys, against the said bankrupt, 
to coUect the debt set forth, be and the same are hereby stayed to 
await the détermination of the court in bankruptcy on the question 
of the discharge herein." 

To discontinue a pending suit under such an order, and then imme- 
diately commence a new one for the recovery of the same essentiai 
claim, VFould be an évasion of the meaning and plain intent of the 
injunction order. To hold a party for oontempt, the terms of the 
injunction alleged to be violated should, doubtless, be reasonably 
plain and free from ambiguity. Although, in a certain technical 
sensé, the term "stay" may be said to apply to proceedings already 
coùimenced, yet its gênerai meaning is "to forbear to act;" "to stop," 
(Webst, Dict. ;) and by this meaning of the word "stay," in the phrase 
above quoted from the injunction order, the intent is plainly ex- 
pressed to stop ail proceedings to coUect the debts referred to. To 
stop proceedings necessarily means to stop, not past proceedings alone, 
but future ones also, and applies equally to proceedings pending and 
to proceedings de novo. 

The Buit then pending for debt on contract was discontinued ; 
the one recently commenced is really for the same debt, although 
accompanied by allégations of fraud, which, under the Code, must 
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be proved to entitle tlie plaintiff to recover. Code, § 549, subd. 4. It 
is therefore within the injunction, and the plaintifE's agent and at- 
torney are guilty of contempt in disobeying this order by commencing 
the récent suit without leave of this court, if the injunction order 
was duly served on them or came to their notice. 

The proof of service of the order, however, is too. gênerai and loose 
to warrant the court in imposing a fine; a référence will, therefore, 
be ordered to take proof as to the service of the original injonction 
order. The proceedings in the superior court on the part of the de- 
fendant, in answering and in noticing the cause for trial, do not purge 
the plaintifs agents and attorneys of their contempt in disobeying 
the order, whatever may be their effect otherwise; nor does the ex- 
trardinary delay of the bankrupt in proceeding for his discharge. 
The remedy of the créditer has long been open to vacate the atay, 
Until regularly discharged, pr modified, it must be respected 



Whitb and others v. Lbb, 
( Cireuit Court, D. Massachusetts. January 20, 1882.) 

1. Patents for Inventions — Patentable Différences. 

In a patent for an improvement on shoe-tips, the fact that one takes twice 
as muoh sole leather as the other is not of itself a patentable difEerence. 

2. Samb— Licensb Fées — Suit for Royalties. 

In a suit by a patentée against a licensee for licen'se fées, for the use of a 
patented improvement, something corresponding to an éviction of tlie licensee 
must be pteaded and proved if he would défend against an action for royalties. 
S. Samb— Impiiovements in Shoe-Tips— Vamps Distinguishable. 

Wheie plaintiffs' claim must be construed as a "shortened vamp," — that,isa 
vamp which ends eubstantially where the box-toe begins, as the means of unit- 
ing the box toe and tip to the upper, and defendant's vamp is carried for the 
full length over tlie toe and lasted with the sole, it cannot be considered tiie 
use of pJaintiiï's ahortonod vamps. 

James E. Maynadier, for complainants. 

George L. Roherts, for défendant. 

LowELL, C. J. The plaintiffs entered into a written contract with 
the défendant, by which they gave him a license to use the improve- 
ments contained in two certain patents belonging to them, of which 
Hugh White, one of the plaintiffs, was the inventor. Both patents 
were for improvements in shoe-tips; both bave been reissued, and 
are in the record. This bill is brought in respect to one of them. 
No. 190,655, issued May 8, 1877, and reissued January 7, 1879, as 
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No. 8,536. The case, whioli bas been before the court on mattera of 
pleading, (3 Fed. Ebp. 222; 4 Fed. Eep. 916,) now cornes up for 
final disposition. The contract provided, among other things, that 
the défendant should pay 10 cents for each pair of shoes which he 
should make containing the improvements, or either of them, or any 
material part thereof , but he might buy of the plaintififs certain 
Btamps for one cent each, and one stamp affixed to each pairof shoes 
should be a performance of this condition. 

One of the defendant's agreements was: "He will not in any 
way contest the validity of said patents, or either of them, or any re- 
issue or renewal thereof, nor the suffioiency of the spécifications, or 
the validity of the licensor's title, nor the fact of bis infringement in 
the manufacture and sale of said shoes." One of the mutual stipu- 
lations was : "In case of the reissue of said patent, the grant herein 
shall be good under said reissue, and the foregoing stipulations and 
agreements, on the part of the respective parties, shall be binding 
upon them in the same manner and to the same extent as thougb 
fluoh reissue had never been obtained." 

I intimated on a former occasion that the stipulation not to con- 
test the fact of infringement was insensible and répugnant, inasmuch 
as the agreement is only to pay for such shoes as embody the inven- 
tion, or some material part thereof, and both counsel agrée that the 
question of infringement, or what would be infringement in a patent 
case, is open. 

The défendant has introduced évidence tending to prove that the 
reissue is void for several reasons, and that the original patent, No. 
190,655, was void for want of novelty; and there certainly is a very 
striking Hkeness between the shoe-tip claimed in this second patent 
and' one which was desoribed and drawn, but not claimed, in the 
first, No. 159,991. The patentée himself, (page 183,) though he 
says there is a vast différence between them, can point ont none, ex- 
cept that "one takes twice as muoh sole leather as the other," whieb 
is not, of itself, a patentable différence. 

The question has been argued whether the défendant can resist an 
action for lioense fées, under a contract, by proving that the patent 
is void. In his very thorough brief the défendant cites ail the im- 
portant cases; and they in a cursory examination seem to présent a. 
différence of opinion, which on a more oaref ul study will be found to- 
disappear. Many of the décisions treat a licensor as a landlord, and 
a licensee as his tenant, who cannot dispute the title so long as he 
has the oocupancy of the premises. Many of the cases, such as^ 
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Bowman v. Taylor, 2 Adol. & E. 278; Smith v. Scott, 6 C. B. (N. S.) 
771; Wilder v. Adams, 2 Wood. & M. 329, are actions at law, and 
turn upon the effect of a récital ov covenant in a sealed instrument. 
The agreement in this case is not under seal, and this is not an action 
at law. 

Other cases state the gênerai doctrine in a somewhat absolute and 
gênerai way, hardly admitting exceptions. See Crossley v. Dixon, 10 
H. L. Cas. 293; Clark Y.Adie, 2 App. Cas. 423. On the other haod, 
there are cases in the United States which seem to hold that the in- 
validity of the patent may always be proved, such as Harlow v. Put- 
nam, 124 Mass. 553. But thèse were cases on either sida which 
required no nice distinctions. The law is, I think, that a plea or answer 
that the patent is void, is not, of itself, a sufficient defecse, but that 
évidence of what may be called an éviction is such défense. The 
difficulty is to ascertain what amounts to an éviction in a patent case. 
It is easily discovered whether a tenant of a certain parcel of land 
has or has not been evicted; but, if a patent is void, still the licensee 
may hâve had ail the benefit of a valid patent, because bis exclusive 
title may never hâve been disputed. In Lawes v. Purser, 6 El. & Bl. 
930, 932, the counsel for the plaintiff admitted that if every one had 
publicly used the patented invention, that might be équivalent to.an 
éviction; but contended that a simple plea that the patent was void 
might mean merely that the pleader, when hebegan to draw bis plea, 
had discovered a teohnicai flaw which no one else had thought of; 
and the judgment pursued this exact line of reasoning. In a case in 
Massachusetts, the défendants, who were licensees, and had used the 
patent to keep off compétition, were said by Thomas, J., to bavé had 
ail the benefit of a valid patent. Bartlett v. Holhrook, 1 Gray, 114. 
In New York, in a case which was twice brought before the court of 
appeals, it was held — l^rst, that mère invalidity of the patent was not 
a défense; and, second, tliat a repeal of the patent was a défense. 
Marston v. Swett, 66 N. Y. 206; S. C. 82 N. Y. 526. Thèse cases 
point to the true distinction, however difficult its application may 
sometimes be, that something corresponding to éviction must be 
proved if a lieensee would défend against an action for royalties. 

In the présent case I do not see any évidence that the défendant, 
if be practices the invention, has been "evicted," either by compé- 
tition or otherwise, in such a way as to afford a défense, in face of 
bis express stipulation not to set up the invalidity of the patent, sup- 
posing that to be équivalent to the estoppel wbich the law implies, 
which is the most favorable view for the défendant. 
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I do not find, however, that he has practiced the invention. Tlie 
only claim in controversy is the first of the reissue: "A boot or shoe 
provided with an outside box-toe and tip in one pièce, inade from 
soie leather, separate from the sole, and united to upper and sole, 
substantially as described." 

The description in the spécification, the state of the art, and the 
history of the grant of the patent, make it necessary to construe this 
claim as including a "shortened vamp" — that is, a vamp which ends 
substantially where the box-toe begins — as the means of uniting the 
box-toe and tip to the upper. This is the combination which was 
described and patented at first, and it is what the first claim must 
now mean or it is void. I do not consider the defendant's vamp a 
shortened vamp in this sensé; it is carried for the fall length over 
the toe and lasted with the sole ; stock is saved by rounding off the 
the corners, but not in the direction of the length of the vamp; and 
the plaintiffs' very narrow claim will not admit of callina this vamp 
an équivalent for tbeir shortened vamp. 

Bill dismissed, with costs. 



The William Law. 
{District Court, D. Delaware. 1882 

1. PrliOTAaE— RBGtTLATIOKS— AUTHOBITr OF Statb op Delawab^ 

The act of 1789 had the efEect to confer on the state of Delaware authority 
over the subject of pilotaije on the navigable waters withiti her limits, and 
■while she could not pass any law excluding the duly-qualified pilots of adjoin- 
ing States on the same waters, she could impose such régulations as she deemed 
conducive to the public welfare upon pilots licensed under her laws. 

2. Samb — Offbb op Sbevicbs — Halp Pilotage. 

The breakwater in Delaware bay constitutes, within the act of cougiess 
and the usages of navigation, a " port," in the proper and maritime sensé of tlie 
term, and the oft'er of a Delaware pilot to take a vessel from sea into the break- 
water is the exercise of a legitimate authority on his part, aud the refusai of 
the vessel to accept his services entitled the pilot to half pilotage according to 
the state law. 

3. Bamk — Rbcovert — Rembdy in Rem. 

Where the state law, in a distinct and separate clause, gives the alternative 
of proceeding to recover pilotage by a libel in admiralty in any United States 
district court, and where, hy rule 14 of the gênerai rules in admiralty adopted by 
the suprême court of the United States prior to the passage of such state law, 
it is clearly indicated that the libelant in a suit for pilotage may elect to proceed 
in rem, or in personam, the remcdy in rem is proper in suits brouglit uuder the 
state statute. 
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In Admiïalty. Libel for half pilotage. 

George Oray and E. G. Bradford, Jr., forlibelant. 

J. Morton Henry and H. G, Ward, for respondent. 

Bradford, D. J. This is a claim for half pilotage under tbe act 
of the gênerai assembly for the state of Delaware, for refusing to take 
the libelant, a duly-lieensed firat-class pilot, who ofEered his services 
to pilot the said vessel from a point to the north-east of Cape Hen- 
lopen iight-house to the Delaware breakwater, to which place she 
was bound for orders. 

The facts of this case are admitted as set forth in the libel. 

The act above referred to, bearing upon this case, is in the follow- 
ing words : 

" Sec. 18. The fées for pilotage are hereby established as foUows: * * * 
For every vessel drawing over 12 feet, and not more than 15 feet, $4.16 per 
foot. * * * Every ship or vessel bound to the breakwater for orders 
shall pay pilotage fee as follows: A sum equal to half pilotage to the port of 
Philadelphia. * * *" 

Section 5 provides that — 

" Every ship or vessel propelled by steam or sails, arrivîng from or bound 
to any foreign port or place, exeept such as are solely coal-laden, passing in 
or ont pf the Delaware bay by way of Cape Henlopen, shall be obliged to re- 
ceive a pilot; that every such ship or vessel bound for the Delaware break- 
water for orders, and not proceeding f urther up the Delaware bay, shall be 
obliged to receive a pilot, provided she is spoken, or a pilot ofEers his services, 
outside of the Cape Henlopen light-house, bearing south-west; and if themas- 
ter of any of the said sliips or vessels, after she is spoken or a pilot offered, 
shall refuse or neglect to take a pilot, the master, owner, or consignée of such 
vessel shall forfeit and pay to any such pilot suing for the same a sum equal 
to the pilotage of such ship or vessel, to be recovered by suit in our state 
courts or before a justice of the peace, or such pilot may pursue his remedy 
therefor by a libel in admiralty in any United States district court, as such 
pilot may see fit and proper to do." 

The gênerai facts as admitted are — 

(1) TJiat the libelant, Chanibers, was a duIy-Iicensed first-class pilot under 
the laws of Delaware at the time, on June 26, 1881. 

(2) That on the last-named day the British ship William Law, being then 
bound from Antwerp, Belgium, to the Delaware breakwater for orders, not in 
ballast nor solely coal-laden, appeared otï Cape Henlopen light-house, and bear- 
ing E. K. E. from the same, and being outside of said light-house between six 
and seven miles, bearing S. W. from the said vessel. 

(3) The libelant offered his services to the master of said ship to conduct 
her to the Delaware breakwater, but the latter then and there refused to take 
the libelant as a pilot to conduct said ship to the breakwater aforesaid. 
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although said ship then hacl no pilot on board of her, and the libelant was tîie 
first to offer himseJf as pilot. 

(4) Iinmediately after said refusai the vessel proceeded without any pilot 
to the Delaware breakwater, and there awaited for andreeeived orders bofore 
proceeding up the Delaware bay. 

(5) Said ship drew 13 feet of water. 

(6) The course vvhich the ship must hâve taken to get to the breakwater 
from the place where she was spoken by the libelant was evclusively within 
the jurisdiction of the stale of Delaware. 

We will first consider the powers of the state of Delaware to pass 
pilotage laws. 

As- far back as 1789 an act of congress containing the followinp, 
provisions was passed : 

" Until further provision is made by congress, ail pilots in the bays, inlets, 
rivers, harbors, and ports of the United States shall continue to be regulate»' 
in conformity with the existing laws of the states respectively wherein sucli 
pilots may be, or with such laws as the states mav resnectivelv enact for tht- 
purpose." Section 4235, Eev. St. 

The applicability of this act to the state of Delaware bas been long 
since reoognized by a décision of the United States suprême court ir 
Cooley V. Board of Port Wardens, 12 How- 299; also in the case ol 
Sieam-ship Co. v. Joliffe, 2 Wall. 450; in the former of which cases 
the court says the régulation of the whole matter is left to the respect- 
ive states, in the absence of any congressional action or limitation. 
This matter has been elaborately discussed by the learned judge of 
the United States district court for the eastern district of Pennsyl- 
vania, in The Clymene, 12 Fed, Eep. 346, in which he says: 

" The first of thèse statutes (act of 1789) conferred upon the state of Dela- 
ware (if she had it not before) authority over the subject of pilotage ou the 
navigable waters within her limits ; such at least, was its effeot." 

In thèse views this court fully concurs. It will thus appear that 
under the provisions of the act of congress above quoted, Delaware 
had full authority to regulate pilotage services within her navigable 
waters ; and while she could not pass any law exoluding the duly- 
qualified pilots of adjoining states on the same waters, she could im- 
pose such régulations as she deemed conducive to the public welfare 
upon the pilots licensed under her own laws. 

Assuming the facts to be as stated in the libel and answer, as to 
the location of the vessel and her relative position to the breakwater, 
I hâve no hésitation in deciding that the breakwater constituted, 
within the meaning of the act of congress and the usages of naviga- 
tion, a "port," in the proper and mar.èime sensé of the term. More- 
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over, tbat it was just as neeessary forthe safety of vessels and the due 

1 .servation of commerce, that there should be as proper a provision 
i.ir their safe convoy and arrivai at that place as at any other port 
on the seaboard, It follows, therefore, that the offer of the Delaware 
pilot to take the said vessel into the breakwater was an exercise of 
legitimate authority on his part, and that the refusai of the vessel 
to take the pilot was in violation of the law, for whioh the pilot had 
his remedy. 

It has been decided that an offer to pilot a vessel, with a présent 
capacity to perform the duty, which is refused by the vessel, is équiv- 
alent in point of law to the actual performance of the service, and 
entitles the pilot to the same compensation as if he had actually per- 
formed it. Ex parte McNeil, 13 Wall. 236; Steam-ship Go. v. Joliffe, 

2 Wall. 450; Cooley v. Board ofWardens, 12 How. 299; The Califor- 
nia, 1 Sawy. 463. Any àttempt by législation of the state of Dela- 
ware to exclude a first-class pilot, licensed under the laws of Pennsyl- 
vania or New Jersey, is without doubt inoperative and void. This 
view has been expressed by Judge Butler in a récent décision before 
referred to, in The Clymene* Nor do we understand that any sueh 
right is claimed in the présent instance. It will also be observed, as 
before said, that in the course of this vessel from the place where she 
was spoken by the libelant to the breakwater, she passed over no 
other territory than that within the jurisdiction of the state of Dela- 
ware. 

We think enough has been said to show that the service performed 
by the libelant entitles him, under the laws of the state of Delaware, 
to his claim for half pilotage. 

The respondents urge, that admitting the right of the state of Del- 
aware to regulate the conduct of pilots licensed under her own laws, 
they bave no right to compel vessels passing up the bay and bound 
to the port of Philadelphie to accept any other pilot than those 
they see ût to elect, and that such an act would be an unwarranted 
interférence with the free exercise of commercial rights of adjacent 
states. Under the state of facts as disclosed by the pleadings we do 
not think it requisite to décide this question, for, in point of fact, 
this vessel was bound to the breakwater for orders, to which place 
she proeeeded and anchored, so that the whole scope of action of the 
libelant was confined to the Delaware waters, within the exclusive 
Jurisdiction of the state. In this view of the case it is évident that 

*See 12 FED. Eep. 346. 
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the question of compulsory pilotage upon vessels bound to tlie port of 
Philadelphia does not arise. 

Admitting the libelant's right to recover half pilotage by virtue of 
the laws of Delaware, whose validity is affirmed by the act of con- 
gress, the next question is, has he pursued the proper remedy ? 

It is coutended that the only prooeeding authorized by the statute 
in question is an action in personam against the master, owner, or 
consignée, and not in rem against the vessel. 

It is contended that while the Delaware statute gives a right of re- 
covery, it nowhere gives in express terms the right to proceed in rem, 
and by reason of this omission the libelant is barred from this rem- 
edy. The distinction between the right which is created by the stat- 
ute, and the remedy to enforce that right by a proceeding in rem, is 
insisted upon. The words of the statute creating the right and point- 
ing eut the remedy are as follows : 

"Sec. 5. And be it further enacted that eveiy ship or vesseî propelled by 
steam or sails arriving from or bound to any foreign port or place, except 
such as are solely coal-laden, passing in or outof the Delaware bay by way of 
Cape Henlopen, shall be obliged to receive a pilot ; that every such ship or 
vessel iDound to the Delaware break water for orders, and not proceeding fur- 
ther up the Delaware bay, shall be obliged to receive a pilot, provided slie is 
spoken, or a pilot offers his service outside of the Cape Henlopen light-house 
bearing soutli-west ; and if the master of any of the said ships or vessels, af ter 
she is spoken or a pilot offered, shall refuse or neglect to take a pilot, the 
master, owner, or consignée of such vessel shall forfeit and pay, to any such 
pilot suing for the same, a sum equal to the pilotage of such ship or vessel, to 
be recovered by a suit in our state courts or before a justice of the peace, or 
such pilot may pursue his remedy therefor by a libel in admiralty in any 
United States district court, as such pilot may see fit and proper to do." 

The suprême court of the United States has already decided, in the 
case In re Walter & Hagar, that the service performed was a pilot- 
age service, and as such was within the admiralty jurisdiction of tliis 
court; and while it expressed no opinion as to the remedy which was 
to be pursued, it left that matter open to be determined by the au- 
thorities and practice in courts of admiralty. The fourteenth gên- 
erai rule in admiralty established by the suprême court indicatea 
clearly that the libelant in suits for pilotage may elect to proceed in 
rem, or in personam. We think it may be as fairly inferred from an 
examination of the Delaware statute that the remedy by an action in 
rem was contemplated by them as a proper one, for in addition to 
giving the personal remedy against the master, owner, or consignée, 
cognizable by state courts, in a distinct and separate clause, it givea 
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tlie alternative of proceeding to récover the pilotage by a tibel in ad- 
miralty in any United States district court. We can see no valid 
reason, after this power to proceed by a libel in admiralty is fully 
given, -why this jurisdiction should be abridged of one of its most 
efficacious remédies. As bas been said, there is nothing to indicate 
that such was the intention of the législature. The rule of the suprême 
court referred to was promulgated in pursuance of the act of the 
twenty-third of August, 1842, c. 188, and the Delaware statute giv- 
ing admiralty jurisdiction was passed during the last session of the 
législature, on April 6, 1881, and it is fair to suppose that it was meant 
to be in harmony with the rule of the suprême court referred to. 

As a resuit of the whole matter, we conclude that the libelant is 
entitled under the laws of Delaware to receive the sum of money due 
him for half pilotage, and that he bas seleoted a suitable and légal 
remedy by proceeding in rem in the district court of thé United 
States in admiralty, and sball order a decree to be entered accord- 
ingly. 

See The Lord Clive, 10 Fed. Rep. 135; S. C. 12 FEt>. Rep. 81; The Qlara- 
mara, 10 Fed. Kep. 678; The Whiatler, 13 Eed. Rep. 296. 



The Blenheim. 

The San Cablos. 

^District Court, D. Massachusetts. Decemlier 14, 1882.) 

Collision— Speed dp Steamer— F ault. 

A steam-vessel but little under control of her helm, owing to the retarding 
influence of the mud, in which her bottom is dragging, when approaching a 
sail-vessel in the night-time, in a narrow channel, nearly end on, with a com- 
bined speed of at least nine knots, is bound to slacken her speed. 

In Admiralty. 

A. A. Strout, for the San Carlos. 

Frank Goodwin, for the Blenheim. 

Nelson, D. J. Thèse are cross-libels for damage by a collision 
between the British steamer Blenheim and the American brigantine 
San Carlos, which occurred between 7 and 8 o'clock p. m. of the 
twenty-ninth of October, 1878, off the mouth of the Demerara river, 
British Guiana. At the entrance of the river on the easterly side is 
a light-house, and about 12 miles distant from the light-house, and 
bearing N. N. E. J E. from it, a light-ship is anchored. The course 
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between the light-house and the light-ship marks the line of the clian- 
nel for sea-going vessels across the bar, whch extends out some miles 
into the océan from the mouth of the river, and the place of the col- 
lision was about midway of this channel. The wind was E. by N., 
blowing a fresh breeze and baffling a point oi two; the night was 
dark, the weather fine and clear, and the water smooth. The chan- 
nel where the collision occurred was about half a mile in width. The 
San Carlos, of the burden of 413 tons, and drawing 16 feet and 2 
inches, and loaded with 580 tons of coal, was proceeding on a voyage 
from Glasgow to Georgetown, on the Demerara river. The Blenheim, 
a large sea-going steamer, drawing 17 feet and 2 inches, had just 
left the port of Georgetown and was bound for England. Both ves- 
sels had their régulation lights set and burning. In the collision the 
stem of the Blenheim struck the San Carlos on the starboard side at 
the fore-rigging, cutting her down to the water's edge and causing 
her to sink immediately. As the San Carlos lay on the bottom after 
sinking, her bow was pointed about S. E. She was afterwards blown 
up to clear the channel from the obstruction of the wreck. The in- 
jury to the steamer was slight, and mostly on the port side of the 
stem. The dépositions of the pilots who were on board of the two 
vessels hâve not been taken in the case. 

The évidence on the part of the San Carlos cornes from the dépo- 
sitions of ail the officers and men who were on board at the time of 
the collision. From thèse it appears that the San Carlos arrived at 
the light-ship at 5 in the afternoon, and took a pilot and proceeded 
on her voyage towards the mouth of the river; that her course after 
leaving the light-ship wa? S. W. by S. |- S., the wind blowing on the 
port quarter; that about 7 o'clock the lookout saw a little on the star- 
board bow the light of the steamer coming out of the river and re- 
ported the same to the pilot, who thereupon caused the San Carlos to 
luff a half a point, and she afterwards continued on that course, S. 
S. W. ; that in about 20 minutes after the steamer was first discov- 
ered, being still on the starboard bow of the San Carlos, the steamer 
suddenly ported her helm and run directly across the track of the San 
Carlos, which was proceeding under full sail; that when the collision 
had become imminent, by order of the pilot the fore-yards were hauled 
back and the peak of the mainsail dropped for the purpose of deaden- 
ing her way, but that no change of helm or of course was made up to 
the time of the collision. 

The évidence for the Blenheim is contained in the dépositions of 
her master, her first and second officers, and her engineer. The case 
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made for the Blenheim, upon thé dépositions of her master and her 
first and second officers, isthat sheleft the wharf at Georgetown at 6 
p. M. A short time after passing the light-house, the course of the 
steamer being between N. N. E. J E. and N. E. by N., the two lights 
of the San Carlos were observed about two miles off, a little on the 
port bow, and the pilot then gave the ofder to put the helm to port. 
When within about a half a mile of the San Carlos, seeing that the 
steamer moved sluggishly under the port helm, owingtoher dragging 
in the mud on the bar, and still seeing the two lights of the San Car- 
los on the port bow, the pilot ordered the helm' to be put hard a-por<t; 
that immediately afterwards the San Carlos was observed shntting in 
her red light, and the pilot called out, " Hard' a-port— is the helm 
hard a-port?" and gave the order, "FuU speed astern;" that thè 
San Carlos still came on, showing only her green light, and it could 
then be seen that the San Carlos had lufïed and hauled her foreyârds 
aback, and immediately after this the vessels came together. 

Upon examining carefully the dépositions in the case I see no rea- 
Bon to doubt the substantial âccuracy of the case made by the Saù 
Carlos. The examination of her officers and men was full and com- 
plète ; nothing appears in their dépositions to throw discrédit on their 
story, or to show any fault on their part. They ail agrée that no 
change of course was made préviens to the collision, and that the 
hauling in of the port braces was after the collision had become ap- 
parently inévitable, and that the object of the maneuver was only to 
lessen the headway. On the other hand, several facts appear in tbe 
dépositions of the officers of the Blenheim which indicate an absence 
of that degree of care which they were bound to exercise. The chief 
officer, who was on the lookout, swears that he saw the lights of the 
San Carlos when two miles distant, but did not report to the pilot 
until the red light was shut in and the vessels were not more than 
half a mile apart. His excuse is that he heard the first order of the 
pilot to port the helm, and supposed the pilot saw the lights as soon 
as he did. The master, who was on the upper bridge with the pilot, 
says that both he and the pilot saw the lights when two miles away, 
and that the first order to port was given in conséquence of their 
seeing them. But it is left to conjecture, upon the évidence, whether 
the pilot continued to observe the lights until the report of the look- 
out. For ail that appears, he was depending upon the lookout to 
keep them in sight and report to him. Such a failure of duty on the 
part of the lookout being shown, the steamer is bound to proveclearly 
that this neglect could not hâve contributed to cause the disaster. 
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Again, it appears that owing to the retarding influence of the mud, 
the combined effeet of the ârst order to port and the second order to 
hard a-port was only to alter the course of the steamer about three 
points. A steam-vessel so little under the control of her helm as 
thia one was, approaohing a sailing vessel in the night-time, in a 
narrow channel, nearly end on, with a combined speed of at least 
nine knots, was bound to slacken her speed. The Blenheim con- 
tinued at full speed until almost the moment of collision, and the first 
order to the engineer was "full speed astern." So slight was the 
change of course of the steamer that both lights of the brigantine 
continued in sight from the time they were first sighted until the 
vessels were within a half a mile of each other. Such conduct seems 
to me, under the circumstances, to hâve been gross négligence. 

It is insisted on the part of the Blenheim that she struck the barken- 
tine at right angles with the latter's hull, and that this proves a 
change of course by the barkentine. If the fact were proved, I think 
the conclusion would follow, since the two vessels were sailing on 
very nearly opposite courses in the line of the channel, and the 
change of the steamer under the opération of her port helm was only 
three points, if the blow was a square one, the sailing vessel must 
hâve changed her course from two to three points. But I do not 
think the fact is proved, The position of the San Carlos, as she lay 
on the bottom, six points off her sailing course, is f uUy aocounted for 
as the effeet of the steamer's blow at her fore-rigging, and the in- 
juries on the port side of the steamer's stem oannot overcome the 
testimony of the officers and crew of the San Oarlos that the blow 
drove her acrosa the channel. I am of the opinion that the pré- 
pondérance of the évidence proves that the San Carlos kept her 
course, and that the disaster was caused by the fault of the Blenheim 
in running across her bows. 

Both the libel and the answer of the owners of the Blenheim eon- 
tain averments as to the laws of British Gruiana in relation to com- 
pulsory pilotage. No proofs were offered to sustain them, and they 
were not relied on at the hearing. In the case against the owners 
of the San Carlos the libel is to be dismissed with costs ; in the case 
against the Blenheim there is to be an interlocutory deoree for the 
libelants. Ordered accordingly. 
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Ganfielb V. Minnbâpolis Aobioultxtbal & Meohanioal ASBOOUTIOa 

aud others.* 

(.Circuit Court, D. Minnesota. January 20, 1883.) 

1. OoKPOKATioN— Stock — Fledged as CoiiLatbbal — Saik of. 

When stock is pledged as collatéral security by deliveiy of the certiflcates 'wlth 
blank transfer on the back, gigned by the owner, and the principal indebted- 
nesa is past due, the pledgee can sell the stock as the readiest mode of collée- 
uon, giving the pledgeor and his successor in interest reaaunable notice to le- 
deem, and of the time and place of sale. 

X Samb — Absclutb OwNBBeHip— How ACQimiBD. 

The pledgee, a bank, improperly purchased the pledge through an agent 
EM, that nothing passed by such form of eale, and the bank still holds the 
pledge by its original title as collatéral security, and only a bona fde purchaser 
from the bank could subsequently acquire absolute ownership of the stock. 

8. Saub— Recoybbt of Land Refbesentbd bt thb Stock. 

When the pledge is stock of an association, having no other corporate prop- 
erty than real estate, hétd, that the complainant, who had succeeded to ail the 
rights of the original pledgeor, could recover the land by a suit in equity, on re- 
imbursing the grantees, who obtained their title with notice of his rights and 
equîties, the amount they are actually out of pocket. 

4. Same— AccouNTiNO OF Rentb, Profits, and Incomb. 

To arrive at such sum an account must be had of rents, profits, and income 
received by such grantees while in possession of the real estate. 

In Equity. 

The complainant, a citizen of Vermont, m 1877 brought this 
suit in equity against the défendants, citizens of Minnesota, aud in 
November, 1880, an amended and supplemental bill was filed, pray- 
ing the court to confirm the- title in him to certain shares of stock of 
the défendant association, and also the title to ail the land which 
the stock represented, except âve acres, and issue was joined. 

The facts found are thèse : 

In June, 1871, the défendant, the Minneapolis Agricultural & Mechanical 
Association, was organized under the laws of the state of Minnesota as a 
body corporate, and its chief business was the holding of fairs and other 
public exhibitions. The capital stock was $40,000, divided into 800 shares, of 
$50 each, and the corporation subsequently acquired the title to 70 acres of 
land situated in the county of Hennepin, in this district, described as follows, 
to-wit, the N. W. J of the N. E. 4 of section 36, in township 29, of range 24, 
and the W. | of the N. E. J of the same section. 

Previous to August, 1873, flve acres of this tract had been transferred to 
the Minneapolis Harvester Works, for which no claim is asserted. Tlie as- 
sociation held no corporate propertj other tbaa the real estate above men- 

•SeeTSup. Ot. Bep. 887. 

v.l4,no.l4 — 51 
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tioned, and prior to April, 1873, "William S. King had becorae the ovvner of 
the 800 sliares representing the entire capital stock. 

On Novembër 5, 1872, King purcliased 200 shares of this stock from George 
A. Brackett, and gave his notes in thé sutii of $14,000, due oneyear from date, 
for tlie purchase money, and Brackett retained tlie stock in pledge for pay- 
ment. On Novembei- 12 of the same year King also purchased Ironi il. J. 
Mendenhall 100 shares of the stock for $6,250, giving his notes for the pur- 
chase money, and this stock was lield in pledge for their payment. In Septem- 
ber, 1873, Brackett borrowed, on bis note, $10,000 from the State ÎTational 
Bank of Mînneapolis, and turned over «s collatéral security the King notes for 
$14,000, and repledged the stock accompanying them, and abont this time the 
bank also took from Mendenhall the King notes for $6,250, and the 100 shares 
of stock pledged therewith. The pledge of the stock, in ail instances, was 
ihadé by a delivery of the sàme with blânk transfer indorsed on the certificates, 
signed by the party to whom they vfere issùed. King's title to the 800 shares 
of stock was obtained b;^ such delivery to hiih, and no transfer was inade 
npon the bocks of the corporation. 

On July 19, 1873, King pledged the remaining 500 shares to E. J. Baldwin, 
at that time cashier of the Said Staté National Bank, to secure him person- 
aljy for the return of $10,000 gas stockthèn loaned by him to King, and King 
also authorized Baldwin to hpld thèse, shares as furtlier security for his notes 
to Mendenhall and Brackett, then Ijeld by the bank. The transfer of this 
stock was also made by delivery of the certificates as above mentioned. 
, On August 14, 1873, the complainant in good faith, without notice of the 
stock being pledged, purchased of King the real estate above described, being 
ail the corporate property of the association, and the following agreement in 
writing was executed: 

" I will seli to Thomas Canfield the property known as the fair grounds, in 
Minneapolis, (exceptiug flve acres subscribed to the stock of the Minneapolis 
Harvester Company) for the sura of $65,000. I will receive in payment there- 
f or $65,000 of the 7.30 gold bonds of the Northern Pacific Railroad Company, at 
the rate of 90 cents on the dollar, and thé balance in the notes of hand of the 
said Canfield, payable in equal installments one, two, and three years from 
date, with interest at the rate of 10 per cent, per annum. In case the said 
Canfield shall, at the end of one year from date, prefer to hâve said notes 
surrendered, and in lieu thereof allow me one-half the profits from the sale 
of said property, after paying back to said Canfield the sum of $59,500, to- 
gether with interest upon the same at 10 per cent, per annum, and ail taxes 
and expenses incurred in improving and managing the property, then I am 
to surrender said notes, without interest. This proposition is based upon 
the supposition that there are 70 acres in said tract before deducting the flve 
acres before mentioned. In case there is not so much the considération to be 
in proportion. I am to procure abstract of title and perfect the same, and 
exécute a warranty deed at as early a day as possible. Ail buildings and 
other materials to go with the land except the building sold to the harvester 
Company. 

"August 14, 1873. W. S. King. 

" I aecept the above proposition and will pay as provided in the foregoing 
agreement when the proper deed is delivered. 
''Aïigust 14, 1873. Thomas II. Canfield." 
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King, without informing thé'complainant that this stoek was pledgeo'i ver- 
bally agreed to transfer the stock to complainant and procure a deed to hîm 
from the association. In order to carry out hls agreement, King procured a 
deed to be executed by the several directors, in form, one ot bargain and sale, 
purporting to be a conveyance of the real estate by the association to the com- 
plainant. This deed is signed ils folio ws: 

'• ÏHE MiNNEAPOLis Agbioultukal & Meohanioal ASSOCIATION. [Seal.] 

"By " [Dlrector'a signatures.] 

Among those signing as directors are the défendants Dorilua Morrison and 
George A, Brackett. 

The sale of the property was not authorized at any meeting of the board of 
directors, nor was the deed directed to be executed, or the eorporate seal au- 
thorized to be attached thereto, at any meeting of said board ; and this convey- 
ance was declared void and of no effect as against the bank by the suprême 
court of the state of Minnesota in a suit between it and complainant. 

On September 12, 1873, at the city of New York, King delivered to Canfleld 
this deed.together with a warranty deed of the same property executed by him- 
self, and an abstract of title, but did not transfer any of the said 800 shares 
of stock. At the same time complainant delivered to King $65,000 in North- 
ern Pacific bonds, and further complied on his part with the terms of the 
agreement. Thèse deeds were duly recorded Oetober 4, 1873. 

On July 16, 1877, no part of the King notes to Brackett and Mendenhall 
had been paid except two years' interest on the Mendenhall notes and on 
Brackett's note, which was then past due — $7,000. 

The gas stock had then been returned, and the bank held ail the 800 shares 
of stock pledged for the payment of the King notes and the balance due upon 
Brackett's note. The bank's claim belng $13,000, it proceeded to sell the 800 
shares pledged, and gave publie notice of the time and place of sale, and also 
served personal notice on King and the complainant. After several adjourn- 
ments, the entire 800 shares were ofïered by the auctioneer and struck ofE and 
sold to one James M. Knight, on his bid of $13,000, which was made and the 
amount of the bid paid as folio ws: The State National Bank was in process 
of liquidation, and the King and Brackett notes, among others, had been 
placed in the control of Baldwin, who had retired as cashier, but was still a 
stockholder and had the charge of the sale of the pledged stock. Baldwin, 
]ust before the sale, infonned Harrison, the président of the bank, that it was 
necessary to hâve some one bid to the amount of the bank's claim, $13,000, 
and gave hira a mémorandum of the computation. Harrison immediately re- 
quested his son-in-law, Knight, to attend the sale and bid that amount. 
Knight had no mouey, and so informed Harrison, but the latter told him that 
he could give his check on the State National Bank for the amount, and when 
Knight said " The bank will not take the check," he replied, " Perhaps it will 
if I indorse it." Knight paid no money at the time, and the check never was 
returned to him, nor did the stock pass from the control of Baldwin. 

It is not clear that Harrison's check was charged up against him, althc;igh 
he was the largest stockholder and had some $80,000 on deposit; but the 
amount of the check was subsequently paid as hereafter stated. Shortly 
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afterwards, Morrison gave his notes to Knîght for the aggregate amount of 
$12,430.42, and nine-tenths of the 800 shares of stock were, by a written 
agreement, transferred to him. Baldwin drafted the agreeraent and had 
charge of the shares of stock at that time, and arranged the manuer in wfiich 
Knight's one-tenth interest should be noted on the stock, signiag Knigïit's 
name (per Baldwin) upon one of the certifleates, by whieh his interest therein 
could be ascertained. The Morrison notes were given Baldwin, who took 
them in part payment of Knight's check, leaving a balance still due. 

After this transaction a meeting of stockholders of the association was held 
and new directors were elected who resolved to sell and to deed the corporate 
property to Morrison and Knight, and on February 23, 1878, the association 
made, executed, and delivered a deed of an undivided nine-tenths of said lands 
to Morrison, and one-tenth of the same to Knight. Morrison knew, wheii the 
agreement of sale for the stock was eutered into, ail about the transaction be- 
tween King and complainant, and had executed, as director, a conveyance 
purporting to be a deed of the corporation to perfect the title. He also agreed 
to pay the expenses incurred by the bank and Baldwin in a litigation between 
them and the complainant about the stock and the land, which were not a lien 
on the stock, and for the payment of which Knight was not liable. The Mor- 
rison notes were held by the bank, and not paid except as stated hereaf ter. 

A fair was held on thèse grounds in 1878, which proved a flnancial failure, 
and, on an appeal to the citizens of Minneapolis, $30,000 was raised to pay up 
the deflciency and relie ve the real estate from Morrison's claim. Out of this 
fund the Morrison notes were paid, partly in cash and partly in individual 
notes, among which was Morrison's for $3,000, the amount of his subscription. 

It was the understanding between the citizens who subscribed and Morrison 
that his interest in the land was only an incumbrance upon nine-tenths thereof, 
and he conveyed such interest to Sidle and Langdou, October 22, 1878, who 
declared a trust to most of the subscribers to the fund. Sidle and Langdon 
knew of the complainant's equity and the pending litigation, and that Morri- 
son's interest was regarded by him as an incumbrance only. King, the orig- 
inal pledgeor of the stock, had possession of the real estate for the purpose of 
holding fairs and exhibitions for the years 1877, 1878, 1879, and 1880. 

E. G. Palmer and Chas. E. Flandrau, for plaititifE. 

Wilson é Lawrence and Morrison é Van Norman, for défendants. 

Nelson, D. J. Upon the facts, as I understand them, the question 
presented is not difficult of solution, although the transactions are 
somewhat complicated. The State National Bank, on July 16, 1877, 
held as collatéral security for the payment of King's notes the 800 
shares of stock which represented the entire corporate property of the 
Minneapolis Agricultural & Mechanical Association, comprising 70 
acres of land, and had a right to sell the pledged stock, ail the notes 
being past due and unpaid. It proceeded to give reasonable and 
proper public notice of the time and place of sale, and specially noti- 
fied the pledgeor and the complainant, who had succeeded to ail his 
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interest therein. At the sale the stock was struck off to Knight, the 
son-in-law of the président of the bank, who had been requested to 
bid the amount of the bank's lien — $13,000. It is very clear this bid 
was for the beneflt of the bank, and was so regarded by the président 
and its agent, Baldwin. The conduct of Baldwin in subseç[uent trans- 
fers of the stock after the sale can be accoanted for in no other satis- 
factory manner. He drew the agreemeut of sale to Morrison of nine- 
tenths of the stock, providing for the payment of the expenses of 
certain litigation inourred by the bank and himself , for which Knight 
was not liable, and by memoranda upon one of the certificates desig- 
nated the number of shares therein reserved under the sale to Morri- 
son, signing thereto Knight's name, which indicates that he had not 
parted with the control of the stock. 

There is no clear and certain testimouy that Knight ever had any- 
thing to do with the pledged stock or the corporate property, except 
in connection with Baldwin, who represented the bank. Knight tes- 
tifies that "Harrison or Baldwin delivered the stock to him at his 
store about the time he purchased." Harrison says: "I don't know 
to whom the stock was delivered after it was bid off. Baldwin at- 
tended to thèse matters as agent of the bank." "He (Knight) never 
paid any money to me on account of that bid. I don't know what 
he did outside of that." Baldwin says: "I had nothing to do with 
the receiving or application of the proceeds of the sale. * * » j 
made the sale and turned the matter over to the proper ofScer of the 
bank." On his subséquent examination it is assumed that he had 
previously testified that he delivered the stock, and he then states 
thî^t Knight had the stock for a long time. It is clear, however, that 
it never passed entirely from Baldwin's control, even if it was in 
Knight's possession. Knight paid no money at the timeof the sale, 
but gave his check on the bank where he had no deposit, at the re- 
quest of Harrison, who indorsed it, and this check was accepted by 
the parties in interest. It is uncontroverted that neither Baldwin, 
Knight, nor Harrison knew what became of this check. Dean, who 
was the cashier at the time of the sale, is of the impression that the 
check was entered upon the books as proceeds of the sale, but it is 
évident, from an examination of his whole testimony, that he knows 
nothing certain about it. The conclusion is irrésistible that the bank 
was the purchaser, and it is elementary law that nothing passed by 
such form of sale and it still held the stock under its original title as 
collatéral security. After the sale Brackett's note was returned to 
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him, together with King's notes for $14,000, which had been pledged 
for its payment ; but this oannot change the situation. The com- 
plainant's right to redeem from the bank or set aside the sale after 
Buch form of foreclosure ia not doubtful. Has anything subsequently 
transpired which will prevent him from asserting his équitable right 
to the corporate property ? 

2. Dorilus Morrison, who was one of the original directors of the 
association, purchased, as he sayp nine-tenths of the stock from 
Knight. He had previously as such director executed a deed to the 
complainant, purporting to convey on behalf of the association the 
corporate property. He knew ail about King's sale to complainant, 
and executed this deed at his instance, in order, if possible, to per- 
fect the title. When the agreement for sale between him and Knight 
was signed, Baldwin, the agent of the bank, was présent, drew up the 
bill of sale, and managed the transfer and delivery of nine-tenths of 
the stock, in which Morrison agreed to pay the liability of the bank 
incurred in litigation about the stock, which was neither a lien nor a 
condition of sale imposed by Knight. His conduct subsequently in 
connection with the stock and the corporate property clearly shows 
that he never regarded his interest any more than a lien for the pro- 
tection of advances made by him. In faet, he paid no money to 
Knight, but when the agreement was executed gave his notes for $12,- 
430.42, which Knight turned over to Baldwin, and thèse notes were 
subsequently paid out of a fund subscribed by certain citizens of 
Minneapolis. He was a purchaser with notice, and his right to hold 
the stock as against the complainant is no better than Knight's or the 
bank's. The conveyance by the association to Knight and himself of 
the entire corporate property did not change his relation to the com- 
plainant. It virtually dissolved the corporation, but the grantees ac- 
quired no right thereto superior to that they before possessed. 

3. The trustées, Sidle and Langdon, are not honafide purchasers for 
value. They knew ail about the property — its complications, and the 
previous and pending litigation. Their désire was to make up the defi- 
ciency resulting from the fairof 1878, which was a failure finaneially, 
and at ail the conférences between citizens who afterwards subscribed 
tothe fund of |30,000 to pay off debts, it was understood that Mor- 
rison, who was présent and participated in thèse meetings, only de- 
sired that his notes, then outstanding, should be provided for, and 
that he would deed the property for about $14,000, which was the 
amount then due thereon. In fact, the représentation of King to 
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Sidle and others of the deficiencies due embraced this item of $14,- 
000, and the déclaration of trust by Sidle and Langdon spealjs of in- 
cumbrances, which, in my opinion, refers to the Morrison interest. 

4. While Sidle and Langdon took the title to the land with notice 
of the complainant's equity, ând could not by a déclaration of trust 
affect it, yet the complainant in my opinion is liable to them for the 
money actually paid Morrison for his interest, which was $8,646.55, 
and they must account to him for any income, profits or advantages 
derived from the use of the property. 

My conclusion is that complainant is entitled to a decree in his 
favor requiring James M. Knight, upon the paymeut to him of the 
sum of $569.58, to exécute to the complainant a conveyance of one- 
tenth of the said real estate, and Jacob K. Sidle and Eobert B. Lang- 
don to account for the rents, profits, and income of said real estate 
while in their possession, and to pay over to complainant the excess, 
if any there be of the same over and above said sum of $8,646.55, 
and to convey nine-tenths of said real estate to complainant. But 
in case said sum of $8,646.55 shall exceed such rents, profits, and 
income, then to exécute such conveyance upon the payment of the 
balance to them by complainant. And that upon the failure of the 
said Knight to exécute such conveyance within 10 days after the pay- 
ment or tender to him by complainant of said $569.58, that such de- 
cree stand as a conveyance. And upon the failure of said Sidle and 
Langdon to make such accounting within 10 days after the service of 
notice on them to appear before the master for such purpose, or to 
exécute said deed within 10 days thereafter, or after the payment or 
tender to them of the excess of said sum of $8,646.55, over said 
rents, profits, and income, in case there is an excess, that such decree 
stand as a conveyance from them. 

The case will be referred to H. E. Mann, as master, to take the 
accounting provided for, Let a decree be entered accordingly. 



Feret V. BtJENELL and others. 
{Circuit Court, D. Kansas. January 8, 1883.) 

1. MoBTGAGE— Priohitt ovek Uneecorded Beed. 

A recorded mortgage of the widow's interest in real estate of -which the hns- 
band died seizcd, takes precedence of a prior unrecorded deed made by the 
husband and wife in his life-time, and of wliich the mortgagee had no notice. 
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2. Estâtes of Deceased — Widow's Portion of Real, Estate 

One-half in value of said real estate, secured to the widow by the statutes ot 
Kansas, is équivalent to an undivided one-half before partition made. 

3. 8AMB — AUTHORITY OF WlDOW TO MoRTGAGB. 

The widow may mortgage or convey her interest in said real estate, as an 
undivided one-half, before it is set apart to her by the probate court. 

Rossington, Johnson é Smith, for complainant. 

Leland J. Webb, for défendant Ingham. 

FosTBR, D. J. The question involved in this case, which cornes up 
on the complainant's demurrer to défendant Ingham's cross-bill, is one 
of superior title to a part of the land included in complainant's mort- 
gage. In July, A. D. 1877, Henry E. Dunham and Fidella Dunham, 
his wife, (now Fidella Burnell, one of the défendants in this cause,) 
conveyed to Thomas J. Ingham the W. ^ of the N. W. ^, and lot one 
in section 17, township 9 S., of range 4 E., in Clay county, by deed 
of gênerai warranty. This deed was not recorded until December 
31, 1878. In the mean time Henry Dunham died in September, 
1877, leaving his widow Fidella, and two minor children, surviving. 
In February, 1878, and before the widow's interest in the estate had 
been set apart, she executed the mortgage in suit herein, and, among 
other real estate, included in said mortgage an undivided half inter- 
est in the real estate before sold to Ingham, which mortgage was 
filed for record April 6, 1878, being long before the Ingham deed was 
filed for record, and of the existence of which deed the mortgagee 
had no notice. The question is as to priority or better title to the 
wife's interest in the land in controversy. The statute of Kansas 
(chapter 33, § 8) provides as follows : 

" One-half in value of ail the real estate in which the husband, at any time 
during the marriage, had a légal or équitable interest, which has not been sold 
OU exécution or other judicial sale, and not necessary for the payment of debts, 
and of which the wife has made no conveyance, shall, under the direction of 
the probate court, be set apart by the executor as her property in lee-simple, 
upon the deaLh of the husband, if she survives hira." 

The recording act (chapter 22, § 21) reads as follows : 

" îso such instrument in writing shall be valid except between the parties 

thereto, and such as hâve actual notice thereof, until the same shall be depos- 

ited with the register of deeds for record." 

This section is more comprehensive and sweeping than the record- 
ing act of 1862. That provided that the instrument should not be of 
any validity against subséquent purchasers for a valuable considération 
without notice, etc. The présent statute makes the deposit of the 
instrument with the register of deeds essential to its validity as 
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agaînst parties not having actual notice of its existence. To ail 
parties not having such notice, it is invalid and of no efifect. There 
seems to be no way of escaping the conclusion that, so far as this 
mortgagee is eoncemed, and as to any rights he may hâve acquired 
under the mortgage, the conveyance to Ingham, of which he had no 
notice, oannot intervene. As to him it had no validity. It is urged 
by counsel for Ingham that, under the statute of deseents and distri- 
bution before cited, there was nothing to descend or to set apart to 
the widow in this land, as she had conveyed ail her interest away 
before herhusband's death. As a matter of fact, that is true; so it 
would hâve been equally true that Dunham and wife, after the deed 
to Ingham, had no interest in the land to convey, and yet if they had 
afterwards made a conveyance of the land to a bona fide purchaser 
having no notice of the Ingham deed, the trknsfer would hâve held 
good. The law conelusively présumes title in such cases to be in tfae 
grantor, where the rights of innocent parties are concerned. 

There hâve been several adjudicated cases as to the relative rights 
of an innocent purchaser of real estate from an heir or devisee, and 
one holding an unrecorded deed made by the ancestor in his life- 
time ; and it bas been decided in Kentucky and Connecticut (4 Mon. 
120; 6 B. Mou. 631; 24 Conn. 211) that the unrecorded deed of the 
ancestor took precedence of a recorded deed from the heir or devisee 
of the grantor. They put it upon the ground that the statute only 
makes void unrecorded conveyanees as to subséquent purchasers from 
the same grantor, and not from his heirs or devisees. That reason 
would lose much of its force in this case, for this mortgagee holds 
whatever right he bas under one of the grantors in the Ingham deed, 
and not from an heir or devisee; and, besides, the Kansas recording 
act does not make the instrument invalid alone as to subséquent pur- 
chasers, but to ail parties not having actual notice. The cases re- 
ferred to, however, are overborne by the weight of authority and sound 
reason. In Kennedy v. Northrup, 15 111. 155, this question is fully 
discussed by Judge Caton, delivering the opinion of the court, and 
citing McCullock v. Endaly, 3 Yerger, 346, and Powers v. McFarren, 
2 Serg. & E. 44. In the Illinois case the court say : "In case of his 
[the ancestor's] death, the heir becomes the apparent owner of the 
légal title, and it is equally important and equally just that the pub- 
lic may be allowed to deal mth him as -with the original grantor if 
living." The rule established in the Illinois case bas been followed 
in Missouri. Youngblood v. Vastine, 46 Mo. 241. If this is true of 
an heir or devisee who is in no manner a grantor in the unrecorded 
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deed, and whose signature is not required to divest tlie grantor's titîe, 
a fortiori it mast be true of the wife, who must hâve joined in the 
deed to convey a perfeet title, and, who eould not be deprived of her 
interest in the land without her consent, except when sold on judicial 
sale. The statute of Kaneas, on the death of the husband, vests the 
title of one-half in value of ail the real estate of -whieh he was seized 
at his death in the wife, subjeet, however, to debts existing against 
the estate. This is a provision for the wife in lieu of dower, and it 
becomes a vested right on the death of the husband. 

The statute says one-half in value shall be set apart. What is the 
widow's interest before it is set apart? I should say it is an undi- 
vided one-half. The words "in value" are used in the statute to néga- 
tive the idea that it might be one-half in area that is to be set oflf to 
the widow. From ail that appeared on the record, at the time this 
mortgage was made, Mrs. Dunham was the owner in fee of the undi- 
vided half of this real estate, suhjeot to the payment of any debts of 
the husband not liquidated by the personal estate, and which inter- 
est remained to be set apart to her under the direction of the probate 
court. On this apparent state of facts the mortgagee had the right 
to act; and I know of no reason why the widow may not convey ail 
her title and interest in the land without wailing until it is divided 
or set apart to her. 

The demurrer to cross-bill must be sustained. 



United States v. Sturgis and another. 

{District Court, S. V. Nem York. January 27, 1883.) 

Lien of JaDOMENT— Suspension of Lien— State Practicb— Modification. 

Under sections 914, 915, and 916 of the Kevised Statutes, in common-law ac- 
tions the district court has power to suspend the lion of ajudgment uponlands 
of the judgment debtor duritig appeal or -writ of error, and to cause the docket 
of the judgment to be so marlted, in accordance with the provisions of the atate 
practioe. The lien of a iudgment upon lands of a judgment debtor, dcpend- 
ing upon the state statutes and practice as adopted under the United States 
, la ws, may be modifiod or suspended in accordance with the state practice, in the 
discrétion of the court. 

E. B. mil, Asst. Dist. Atty,, for the tJnited States. 
Thos. Harland, for défendants. 

Brown, T>. J. a judgment having been recovered in the above 
action in favor of the plaintiff, and a writ of error having been 
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taken therefrom to the circuit court, and due security given for the 
payment of the judgment, if affirmed, application is now made for an 
order of this court suspending the lien of the judgment of this court 
upon the lands of the judgment debtors during the pendency of the 
appeal, and that the docket be so marked, in accordance -with the 
provisions of section 1256 of the New York Code of Procédure. The 
attorneys on both sides and the sureties hâve consented, in writing, 
to the entry of such an order ; but if the court bas no power to make 
such an order, it should not be signed, even upon consent; for, if 
void, it might greatly injure third persons who might rely upon and 
be misled by it. 

In the case of Meyers v. Tyson, 13 Blatchf. 242, it Was held that 
the court had no power to make such an order. But that was the 
case of a decree in equity, and not of a judgment in a common-law 
action. 

Frop the opinion in the case of Masingill v. Downs, 7 How. 760, 
and the review of the authorities therein, it seems that the lien of 
the judgment upon the lands of the judgment debtor, in the absence 
of any express statute of the United States creating such a lien, is 
sustained as a necessary incident of the right to issue exécution and 
sell lands thereunder, in accordance with the laws and the practice 
of the several states, and the various statutes of the United States 
adopting those laws, and the process and modes of proceedings in 
the several states. 

In Wayman v. Southard, 10 Wheat. 32, MABSHAiiL, G. J., says that 
the phrase "forma and modes of proceedings" in the act of 1792, the 
same phrase which is used in section 914 of the Eevised Statutes, is 
designedly used in distinction from the words "writs, exécutions, and 
other process;" and that it "embraces the whole progress of the suit, 
and every transaction in it, from its commencement to its termina- 
tion, which bas already been shown not to take place till the judg- 
ment shall be satisfied." Bee, also, Beers v. Haughton, 9 Pet. 359, 
and Ex parte Boyd, 105 U. S. 647. 

When, therefore, by sections 914, 915, and 916 of the Revised 
Statutes, it is provided that the practice, pleadings, "the forma and 
modes of proceedings" in common-law actions, the remédies by at- 
tachment or other process as well as "the remédies by exécution or 
otherwise, upon judgments in common-law actions, shall be the same 
as are now provided in like causes by the laws of the siiate in which 
the court is held, or by such laws hereinafter enacted which may be 
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adopted by gênerai ruie of the circuit and district courts," it seems 
to me that the modification or the suspension of a judgment lien 
during appeal must be held to be embraced within the scope of 
thèse gênerai provisions, not only as a "mode of proceeding" in tbo 
suit, but as one of the means of making the judgment eiïectual — that 
is, as a part of the remedy thereon — by "exécution or otherwise," and 
therefore subject to the discretionary power of the judges of the dis- 
trict and circuit courts in common-law actions to grant an order 
suspending the lien during appeal, in accordance with the state 
practice. If the lien had any other foundation than the laws and 
practice of the states themselves, it might be différent; but as that 
is its foundation, it must be subject to such changes, modifications, 
and discretionary powers as are from time to time made or conferred 
by the laws and practice of the several states, when thèse are adopted 
by rule under sections 914 and 916. 

In December, 1881, this court and the circuit court, by gênerai 
rules, adopted ail the provisions of the state practice and of the Code 
of Procédure in existence on that date, so far as the same might be 
applicable in common-law actions to remédies or judgments, and 
they thereupon became the law of this court. 19 Blatchf. 573; Beers 
V. Haughton, 9 Pet, 360; Bank of U. S. v. Hcdsted, 10 Wheat. 51, 61. 

The présent application is in pursuance of section 1256 of the New 
York Code as then existing. The relief provided by this section is of 
great practical benefit, Without it, judgments during appeal, though 
fuUy secured, are liable to become oppressive embarrassments in 
transactions in real estate. The remedy bas been carefully matured 
in the state practice, so as to guard against abuses, by the expérience 
of many years, and by législative amendments. The order seems to 
me to be within the power of this court to grant, under the statutes 
and rules above referred to; and, being consented to, it should, there- 
fore, be granted. 



CliAEK V. BlAIB. 
{Circuit Court, D. Nébraska. January, 1883.) 
Equitt Pbactick— Modifting Interlooutory Decbeb beforb Final De- 

CRBE. 

It is compétent for the court, at any time before the final decree has been 
, signed, to reconsider, modify, or set aside any of the interlocutory rulings or 
orderg made in the course of the proeeedings. 
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2. FoHMER Suit as a Bak. 

The judgment in a former suit based upon the same facta, or between the 
same parties or their privies, but to enforce a différent demand and obtain 
anotlier form of relief, is conclusive only as to what was in fact litigated and 
decided in such suit. 

3. Bame— Evidence as to Point Dbtehmined. 

Where the record is gilent, évidence is admissible to show what was actually 
litigated and determined in the former suit, and in the absence of such évi- 
dence the former adjudication is conclusive only as to questions which were 
necessarily tried and determined therein. 

4. Same — Diffehent Froofs. 

If différent proofs be required to sustain the two actions, a judgment in one 
of them is no bar to the other. 

5. Evidbnce-^Tax Rbceipts. 

Where the burden is upon a party to show payment of taxes, for which lands 
were legally liable, tax receipts alone are not sufflcient. 

In Equity. On exceptions to master's report. 

This is a bill in equity brought to set asidé and cancel certain tax 
deeds executed by the county of Cuming, through its treasurer, to the 
respondent. At the hearing upon the final proofs the court held 
that the tax sale and deed complained of were void, and that the 
plaintiff was entitled to the relief sought, but not until he should pay 
or tender to respondent such légal taxes as the latter bas paid upon 
the land in controversy. The case was accordingly referred to thé 
master to ascertain and report the amount of the légal taxes so paid 
by the respondent. It was insisted on the former hearing tba* a 
deeree of the district court of the state of Nebraska, in the case of 
the Nebraska Land à Imp. Go. \. John J. Blair and John Kloke, County 
Treasurer, which deeree was pleaded in bar and offered in évidence, 
was, in law and in equity, an adjudication of the issues between the 
parties in the présent suit. This défense was overruled at the former 
hearing, and has been renewed and elaborately teargued. Besidés 
this défense, certain questions arising upon the report of the master; 
and fully stated in the opinion, are now to be considered. 

E. Estabrook, ÎOT oora-pl&inaint. 

J. C. Crawford and J. M. Woodworth, for respondent. ^ 

McCbaey, C. j. Although the défense of the former adjudication 
was raised, considered, and passed upon at the hearing ûpori the 
proofs, yet the same question may be again considered upon excep- 
tions to the master's report. It is compétent for th© court, at any 
time before the final deeree has been signed, to reconsider and modify 
or set aside any of the interlocutory rulings or orders made in the 
course of the proceeding. The final hearing in such a case as this is 
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when exceptions to the master's report are eonsidered and passed 
upon, and if the court is then of opinion that in any of its préviens 
orders it bas committed errors, the same may be corrected. Fourni- 
qtiet V. Perkitis, 16 How. 82. 

I hâve aceordingly reconsidered, in the light of the thorough reargu- 
ment of counsel, the question whether the former decree relied upon 
by respondent is a bar to the présent suit. 

Although the parties are not identical, I assume that in légal con- 
templation the parties to the présent suit are bound by the former ■ 
adjudication to the same extent as if they had ail been parties to that 
proceeding. The former suit, however, was brought to obtain a dif- 
férent remedy and secure a différent relief from that which is sought 
in the présent case, although the relief sought in the two cases was 
predicated upon the same facts. The former suit was brought before 
the tax deed was executed, and for the purpose of enjoining its exé- 
cution, while the présent suit is instituted after the exécution of the 
tax deed, for the purpose of having the same set aside as fraudulent 
and void. For the purposes of this question, we may say that the 
présent is a suit based upon thé same facts, or between the same par- 
ties or their pri vies, but to enforce a différent demand and obtain 
another form of relief. It is, therefore, not a case in which the par- 
ties are eonclusively bound by ail that ïçight hâve been litigated in 
the former suit". They are eonclusively bound only by what was in 
fact litigated and decided. Cromwell v. County of Sac, 94 U. S. 351. 

The record of the former suit shows that the bill was dismissed. 
It shows nothing more, but the court will undoubtedly présume that 
it was dismissed, because the court held upon some ground that the 
complainant had failed to make out a case for relief. In such a case 
it is no dpubt compétent to prove, by évidence aliunde the record, what 
questions -ypere in fact contested and decided, if under the pleadings 
numerous questions might hâve been litigated, and the case might 
hâve turned upon any one of several questions. We are, however, 
in the présent case left to the considération of the pleadings and de- 
cree of dismissal alone. From thèse we are asked by the respondent 
to assume: that the state court decided the taxes in question to be 
légal, notwithstanding the matters alleged iijthe bill, and that the 
sale for said taxes was valid, so that the purchaser would acquire a 
good titl«,, Âll this we must assume in order to hold that the former 
adjudication is a bar to relief hère. We should be very reluotant to 
assume this, sinee to do so would be to déclare that the state court 
in the former suit held that a tax sale mây be valid, notwithstanding 
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the grave irregularities, not to sày frauds, alleged in the bill aa<J 
shown by the proofs in this case. As we hâve said, where the record is 
silent, evideaee is admissible to showwhat was actually litigated and 
determined in the former suit. In the absence of such évidence we ; 
can consider the former adjudication as conclusive upon the parties 
in the présent suit only as to questions which are common to both 
suits, and which were necessarily tried and determined in the former. 
Such is the doctrine laid down by the suprême court of the United 
States in the case of Packet Co. v. Sickles, 5 Wall. 580, where Mr. 
Justice Nelson, speaking for the majority of the court, said : 

"But even where it appears from the intrinsie évidence that the matter 
was properly within the issue controverted in the former suit, if it be not 
shownthat the verdict and judgment necessarily involved its considération 
anddetermination, it willnotbeconcluded." ^ 

Upon looking at the reeord of the former suit, we discover that the 
défendants therein alleged in their answer as follows : 

*'Anà this défendant says that by reasini of the premises, and because the 
said pétition of the plaintiiï shows neither the payinent of said several sums 
of money and interest, nor contains any off er to pay the same, or any sum of 
money whatever, in rédemption of the said lands from the said tax sale, or in 
discharge of the lien aforesaid of this . défendant thereon, that the same is . 
whoUy insufflcient to sustain the claim for relief therein prayed for by the 
plaintifl, or to sustain this suit or action against this défendant, or any suit 
whatever. And this défendant, liaving now ansWered the said pétition as 
fuUy as he is advised that it is material that the same should be answered, 
asks to be dismissed hence, with his costs." 

This paragraph of the defendant's answer in that case, taken in 
question with other allégations showing that défendant had paid cer- 
tain légal taxes upon the lands in controversy, constituted, under the 
décisions of the suprême court of Nebraska, a complète défense. Hal- 
lenheck v. Hahn, 2 Neb. 426, 427; Railroad Co. v. York Co. 1 Neb. 
495; Wood v. Hclmer, 10 Neb. 75 ; Soutkard v. Dorrmgton, Id, 122; 
Hunt V. Easterday, Id. 166; Boeck v. Merriam, Id. 201. / 

Some of thèse cases also hold that equity will not interfère by an 
injunction to restrain the exécution of a tax deed which,, if exeouted, . 
would be void, on the ground. that the remedy at law in such a case is 
adéquate. It is apparent therefore, that the district court qf Nebrasbarj 
may hâve dismissed the bill in the former suit upon either of thèse 
grounds, without considering at ail the question of the validity of the 
tax sale, then and now in controversy. And it is also apparent that 
iï\ was not at ail neeessary for that court topass upon the question of 
the validity of said sale. Under such circumstances we will présume 
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that it did not do so. We must hold that the former adjudication îs 
no bar to this action for another reason. The law is well settled that 
if différent proofs be required to sustain the two actions, a judj^ment 
in one of them is no bar to the other. 

"If the évidence in a second suit between the same parties is suf- 
ficient to entitle plaintiff to recover, his right cannot be defeated by 
showing any judgment against him in any action where the évidence 
in the présent suit eould not, if oiïered, hâve altered the resuit." Freem. 
Judgm. § 259. That the évidence in this case is sufficient to entitle 
complainant to relief bas already been decided, That it would not 
hâve avaDed the complainant in the former action is clear from what 
bas already been said. The suit was to enjoin the exécution of a tax 
deed, and the court was bound by the décisions of the suprême court 
of Nebraska, according to which the bill was fatally defective in not 
alleging an offer to pay légal taxes, and in showing a case where there 
was a complète and adéquate remedy at law. The proof now relied 
upon would hâve been properly excluded in the former case, or, if ad- 
mitted, would bave availed the complainant nothing, because, in that 
case, there was no offer to pay or refund légal taxes. There is such 
an offer in the présent bill, which makes the proof hère both admissi- 
ble and efiBcacious. It résulta from thèse views that the plea of for- 
mer adjudication must be overruled. It remains only to consider the 
exceptions to the master's report, filed by the plaintiff's counsel. It 
appears that the only évidence presented to the master to establish the 
fact that respondent had paid légal taxes, were certain tax receipts. 
It is objected that thèse do not show that the taxes were légal, and it 
is insisted that their legality must be established by other and better 
évidence, showing a substantiel compliance with the law. The burden 
is upon respondent, in order to establish his lien, to show that he bas 
paid taxes for which the land in question was liable, and which the 
complainant would hâve been obliged to pay if respondent had not 
paid them. 

It is therefore ordered that the case be referred to Webster, as master, 
to take further proof ànd report, on or before the first day of next term, 
what, if any, légal taxes against the land in controversy hâve been 
paid by respondents. 
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United Stateb v. Mabtin. 
'D'iifrict Court, D. Oregon. February 3, 1883.) 

1. Indian Countbt— Umatilia AgenIit. 

Bince the repeal of section 1 of the Indiaa intercourse act of 1834 (4 St. 129) 
by section 5596 of the Eevised Statutes, the only Indian country in tho United 
States, within the purview of that phrase, as used in chapter 4, title 2S, of the 
Kevised Statutes, ia the tracts of Country set apart by the authority of the 
United States for the exchisive use and occupancy of particular Indian tribes, 
and knowu as Indian réservations ; and the Umatilla réservation in Oregon is 
such Indian country. 

2. Chimbs Committed bt ob againbt an Indian. 

In the exercise of its constitutional power to regulate intercourse with the In- 
dian tribes, congress may deflne and punish crimes committed by white men 
upon the person or property of an Indian, and mce versa, within as welliis with- 
out the limits of a state. 

3. MURDBK ON THE UmaTILLA RbsBBVATION. 

Congress having provided for the punishment of murder committed in tlie 
Indian country, (sections 2145, 5339, Rev. St.,) the United States cirouit court 
for the district of Oregon has jurisdiction of the crime of murder committed 
on the Umatilla réservation by an Indian upon a white man ; and tlierefore it 
is a violation of section 5398 of the Revised Statutes for any one to resist or 
obstruât the exécution of an order made by a circuit court commissioner, en- 
gagea in the examination of an Indian chargcd before him with the commission 
of murder, under such circumstances. 

Information for Obstructing the Service of Process. 

James F. Watson, for the United States. 

H. Y. Thompson, for défendant. 

Deady, D. J. On January 9, 1883, an information was filed in 
this court by the district attomey, charging the défendant with a vi- 
olation of section 5398 of the Eevised Statutes, which enacts : 

" Every person who knowingly and willfully obstructs, resists, or opiioses 
any offlcer of the United States in serving or attempting to serve or exécute 
any mesne process or warrant, or any rule or order of any court of the United 
States, or any other légal or judicial writ or process, or assaults, beats, or 
wounds any offlcer or other person duly authorized, in serving or executing 
any writ, raie, order, process, or warrant, shall be imprisoned not more than 
12 months, and fined not more than $300." 

The information contains two counts. 

The first one allèges that on December 18, 1882, in this district, 
two Indians, namely, Peteus and Capsawalla, being then and there 
under the charge of an Indian agent, were duly arrested by the mar- 
shal of this district upon a warrant duly issued by a commissioner of 
the circuit court for this district, upon a charge of murder committed 
v.l4,no.l4— 53 



818 FBDBEAL BEPOETEIÎ. 

by said Indians, in killing one Mulhenen, a wHte man, upon 

the Umatilla Indian réservation in this district, and were by the ordei 
of said commissioner duly committed to the jail of Umatilla county, 
for examination before him on said charge, the défendant beingtheii 
and there the keeper of said jail; and that afterwards, on December 
19th, said commissioner duly made and delivered to the deputy of said 
marshal an order commanding him to bring said Indians before him 
for examination upon the charge aforesaid, who then and there at- 
tempted to exécute the same, but was prevented from so doing by 
the défendant, who knowingly and willf ully rëfused to deliver said In- 
dians to said deputy, and by force and violence prevented the latter 
from executiug said order. 

The second count allèges that the défendant obstructed an ofiScer 
in the exécution of process in the case of two other Indians, namely, 
Ah Hoot and Weet Snoot, charged before said commissioner on De- 
cember 7, 1882, with the killing of said Mulhenen on said rés- 
ervation, on which day they were duly committed by the order of 
said «ommissioner to the custody of P. McDowell, the keeper of the 
town jail at Pendleton, in said county, for examination on said 
charge; and that on December ISth the défendant took said Indians 
from the custody of said jailer of Pendleton, they being then and 
there in the custody of the latter under the order of the said commis- 
sioner. 

Upon the filing of the informatioit a warrant issued, upon which 
the défendant was arrested and held to bail in thesumof $1,000. 

The défendant demurs to the information, and for cause allèges 
substantially that "the courts of the United States do not hâve juris- 
diction to try the Indians named in the information for the crime 
with which they are charged," and therefore the order or process 
which the officer was attempting to exécute was void and not within 
the purview of the statute. 

The question made by this aemurrer was considered and decided 
by this court in U. S..\. Bridleman, 1 Sawy. 243, [S. C. 7 Fed. Eep. 
894] — an information charging a white man with stealing from an 
Indian on this same réservation. 

In that case it was held that this court has jurisdiction of a crime 
committed on the Umatilla réservation by a white man upon the per- 
son or property of, an Indian, and vire versa, provided the crime is 
defined by a law of the United States directly applicable to the Indian 
country, or madesoby sections 2145, 2146, of the Revised; Statutes, 
which enact : 
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" Section 2145. Except as to crimes, the punishment of wliieh is expressly 
provided in this title, [28,] the gênerai laws o£ the United States asto the pun- 
ishment of crimes committed in any place within the sole and exclusive juris- 
diction of the United States, except the District o£ Columbia, shall extend to 
the Indian couutry. 

" Section 2146. ïlie preceding section shall not be construed to extend to 
crimes committed by on e Indian against the person or property of another 
Indian, nor to any Indian committing any ofEense in the Indian country, 
who bas been punished by the local law of the tribe, or to any case where, 
by treaty stipulations, the exclusive jurisdiction over sueh offenses is or may 
be secured to the Indian tribes respect! vely," 

The punishment of the crime of murder, committed in a place 
within the sole and exclusive jurisdiction of the United States, is 
provided for in section 5339 of the Eevised Statutes, which enacts : 

" Every person wlio commits murder within any fort, arsenal, dock-yard, 
magîizine, or in any other place or district of country under the exclusive 
jurisdiction of the United States, * * * shall suffer death." 

This section is made applicable to the Indian country by section 
2145 of the Eevised Statutes, supra; and if the Umatilla réservation 
is "Indian country," within the purview of the statute, the United 
States circuit court for this district bas jurisdiction to try thèse 
Indians upon this charge of murder. 

That the réservation is Indian country was held in U. 8. v. Bridle- 
man, supra. In that case the ôrigin of this réservation, and the power 
of congrees to regulate intercourse with the Indian tribes, was stated 
as foUows : 

"On June 9, 1855, a treaty was made with the Walla Walla, Cayuse, Uma- 
tilla, and other tribes and bands of Indians in Oregon and Washington terri- 
tory, by which the réservation in question was set apart for the exclusive use 
of the Indians, in considération of their ceding their right to a large extent of 
country. The treaty (12 St. 945) provides thàt the réservation ' shall be set 
apart as a résidence for said Indians, which tract, for the purposes contem- 
plated, shall be held and regarded as an Indian réservation ; * * * ail of 
which tract shall be set apart, and, so far as necessary, surveyed and marked 
out for their exclusive use; nor shall any white person be permitted to réside 
upon the same without permission of the agent and superintendent.' 

"On Pebruary 14, 1859, (U St. 383,) the state of Oregon, with exterior 
boundaries, inclading the Umatilla réservation, was • received into the Union 
on an equal footing with the other states in ail respects whatever,' without 
any proviso or provision concerning the Indians or Indian réservations 
therein. 

" On March 8, 1859, the treaty was ratifled by the 8enate,and on April llth 
it was proclainied by the président. 

"The power to regulate commerce with the Indian tribes (U. S. Const. art. 
l,§ 8) includes not only trafic in commodities, but intercourse with such 
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tribes — the personal conduct of the white and other races to and with sucli 
tribes, and the numbers thereof, and vice versa. Gibbons v. Ogden, 9 Wheat. 
189; U. 8. V. Holliday, 3 Wall. 416. 

" If the power to regulate the intercourse between the Indian and the white 
)nan inchides the power to punish the latter for giving the former a drink of 
spirituous liquor within the limits of a state, as it undoubtedly does, [U. S. v. 
Holliday, supra,) then it must folio w that the power to regulate sueh inter- 
course extends to and includes the power to punish any other act of a white 
man having or taking effect upon the person or property of an Indian within 
such limits, and vice versa, even to the taking of life. 

" It is admitted that the power of congress to provide for the punishment 
of an act as a crime is limited to the siibjects and places peculiar to the na- 
tional government. Its power to do so arises from the locality of the act in 
question, when it is committed in a place within the exclusive jurisdiction of 
the United States, as its territories, forts, arsenals, etc. ; and from the subject, 
when the punishment is imposed as a means of carrying into exécution or 
enforcing any of the powers expressly granted to congress by the constitu- 
tion ; as the power to levy and coUect taxes, to borrow money, to regulate 
commerce, etc. 

" Tbis intercourse is a subject of fédéral jurisdiction, the same as the n.at- 
uralization of aliéna, the subject of bankruptcies, or the establishment of post- 
offices, and therefore congress may pass laws regulating or even forbidding it, 
and providing for the punishment of acts or conduct growing out of it or con- 
nected therewith, resulting in injury either to the Indian or the other party, 
or calculated to interrupt or destroy its peaceful or bénéficiai character. 

"Upon the national government isdevolved the power and duty to super- 
vise and control the intercourse between the Indians and its citizens, so that, 
as far as possible, each mayibe protected from wrong and injury by the other; 
and in the exercise of this power, and the performance of this duty, it is not 
limited or restrained by the fact that the Indians are within the limits of a 
state. The Indians were hère before the state was, and the state was formed 
and admitted into the Union subject to their right to remain hère, and the 
power of congress over the intercourse between them and the people of the 
state until they were removed or become a part of the latter through the 
agency or with the consent of the United States." 

By this treaty, which was ratified after the admission of the state 
into the Union, and took effect by relation from the date of its sign- 
ing, {U._S. V. îieynes, 9 How. 143; Davis v. The Police Court, Id. 285; 
Haver v. Yaker, 9 Wall. 34,) this Umatilla réservation was set apart 
for the "exclusive use" of the Indians named, and no white person 
was allowed "to réside upon the same" witbout the permission of the 
Unitedr States. And this treaty, like every other made by the au- 
thority'of the United States, is the suprême law of the land. U. S. 
Const. art. 6, sub. 2; Worcester v. Georgia, 6 Pet. 515. 

In U. S. V. 43 Gallons of Whisky, 93 U. S. 188, Mr. Justice Davis, 
speaking for the suprême court, says: The power to regulate com- 
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merce with the Indian tribes is "as broad and free from restrictions 
as that to regulate commerce with foreign nations;" that "it is not 
confined to any locality," but "its existence necessarily implied tiie 
right to exercise it, wbenever there'was a subject to act upon, although 
within the limits of a state." Thus a treaty with a foreign nation 
may provide that the subjects of such nation may take real property 
situated in the United States by devise or descent, and although this 
may eontravene the law of the state where the property is situated, 
such law must yield to the treaty, which the constitution makes su- 
preme^ Id. 197. 

It may be conceded that the admission of Oregon into the Union 
upon an equality with the other states, without any spécial réserva- 
tion of jurisdiction over the place then known and occupied as the 
Umatilla Indian réservation, extended the jurisdiction of the state 
thereover as to ail subjects constitutionally within its power of légis- 
lation — such as a crime eommitted thereon by one white man upon 
another, and it may be by one Indian upon another. But the sub- 
ject of the intercourse between the Indians and other people in Ore- 
gon still remained a matter within the jurisdiction of the United 
States, just as much as when the country was a territory. 

In the case of the U. S. v. Leathers, 6 Sawy. 17, and the U. S. v. 
Sturgeon, Id. 29, it was held in the district court of Nevada that an 
Indian réservation established in Nevada on March 3, 1874, — after 
the admission of the state into the Union, — by a mère executive order, 
for "the use" of certain Indians, and afterwards incidentally recog- 
nized as such by congress, was "Indian country" within the meaning 
of sections 2133, 2139, and 2148 of the Eevised Statutes, providing 
for the punishment of persons wbo réside or trade in the Indian 
country without license, or retum thither after being removed there- 
from, or introduee spirituous liquors into such country or dispose of 
the same to an Indian therein. On error from the circuit to tte 
district court both thèse cases weré affirmed by Judge Sawyee. 

In this case, the government of the United States, in the exercise 
of its constitutional power to regulate trade and intercourse with the 
Walla Walla, Cayuse, Umatilla, and other tribes and bands of In- 
dians in Oregon and Washington territory, through the action of the 
proper ofScers established this réservation while yet the state wks a 
territory, and negotiated a treaty with thèse Indians, by the terms 
of which they were to réside thereon separate and apart from the 
whites, under the care and direction of the gênerai government, The 
state was admitted into the Union without any provision on the sub- 
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ject pro or con; but îmmediately thereafter the treaty was ratified by 
the Benate, and became the suprême law of the land. Nothing has 
sinee been done to modify it, or to limit its opération. The réserva- 
tion has been exclusively occupieà by the Indians, under the treaty, 
ever since they first went upon it, and congress has continually rec- 
ognized it by annual appropriations, in pursuance of the treaty stip- 
ulations, for its support and the maintenance of an agent for the In- 
dians thereon. The case is on ail fours with the Nevada cases, except 
that this réservation was established by treaty instead of an executive 
order, and that the crime alleged to hâve been committed by thèse 
Indians is murder. But the différence in the mode of establishing 
the two réservations is not material, and if it were, this réservation 
has more claim to be considered "Indian territory" on that ground 
than the Nevada one. And the punishment of murder committed in 
the Indian country by the killing of a white man by an Indian, and 
vice versa, is as plainly provided for in section 2145 of the Eevised 
Statutes as either of the crimes charged in U. S. v. Leathers and U. 
S. v. Sturgeon, supra. Indeed, the only point in the case that is at 
ail open to argument is the question whether the Umatilla réservation 
is Indian country or not. 

It is admitted that there is no express définition in the Eevised 
Statutes, as there ought tô be, of what constitutes Indian country. 
Section 1 of the intercourse act of June 30, 1834, (4 St. 729,) defin- 
ing the boundaries of the then Indian country, has been repealed by 
section 5596 of the Eevised Statutes. 

In the progress of législation for and the occupation of the country 
included therein, it had before that time become practically obsolète. 
And now, unless the tracts of country included in the réservations 
established by the gênerai government for the exclusive use and occu- 
pation of the several Indian tribes are "Indian country," there is 
none in the United States, and ail the provisions in the Eevised Stat- 
utes relating to it, and providing for the punishment of crimes com- 
mitted therein, are nugatory and without effect for a want of a subject 
to operate on. 

But 80 long as there is any reasonable ground to hold otherwise, this 
court cannot assume that congress -wasfatuous enough to enact chap- 
ter 4 of title 28 of the Eevised Statutes, conceming the "government 
of the Indian country," when there was no Indian country to govern. 

Ever since the phrase "the Indian country" found its way into the 
fédéral législation, it has been used to signify not only a place or 
tract of country actually occupied by Indians, but also a tract so occu- 
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pied by them, and set apart or designated as exclusively for their use, 
under and by the authority of the United States. 

In the progress of time what are known as "the Indian réserva- 
tions" hâve corne to be the only country so occupied by them^ and 
thèse now constitute the Indian country of the United States, and 
there is no other ; and they are sueh in both law and fact. In 43 
Gallons of Brandy, 11 Fed. Eep. 47, Mr. Justice McCrary held that 
section 1 of the intercourse act of 1834, supra, was repealed by sec- 
tion 5596 of the Eevised Statutes, and that in his judgment the phrase 
"Indian country," as used in the Eevised Statutes, novr only iholudes 
"that portion of the public domain which is set apart as a réservation, 
or as réservations, for the use and occupancy of the Indians, and not 
ihe whole vast extent of the national domain to which the Indian title 
bas not been extinguished," Upon a rehearing of this case (14 Fed. 
Eep. 539) the learned judge said: "An Indian réservation is a part 
■of the public domain set apart by proper authority for the use and 
occupation of a tribe of Indians. It may be set apart by an act of 
congress, by treaty, or by executive order." See, also, upon this point, 
U. S. V. Bridleman, U. S. v. Leathers, and V. S. v. Sturgeon, supra. 

Ail the authorities cited by counsel for défendant, namely, V. S.-v. 
Ward, 1 Woolw. 17; U. S. v. The Yellow Sun, 1 Dill. 271; and U. S. v. 
McBratney, 104 U. S. 621, except the latter, were cited and examined 
in U. S. V. Bridleman, supra, and shovpn not to be in conflict with 
this conclusion. 

In McBratney's Case, the défendant, a white man, was convicted, 
in the circuit court of the United States for the district of Colorado, 
of the murder of a white man upon the Ute Indian réservation, the 
same being within the state of Colorado. Upon a motion in arrest of 
judgment the opinions of the circuit justice and district judge were 
opposed upon the question of whether the circuit court had jurisdic- 
tion of the crime of murder committed under those circumstances ; 
and the same was certified to the suprême court, who answered it by 
Mr. Justice Gray in the négative. 

But that case does not touoh the question under considération 
hère. It is not claimed in this^ case that the United States has any 
other jurisdiction over this réservation than that which is incident to 
to its power to regulate the intercourse between the whites and In- 
dians thereon. Of course, this does not include the case of a crime 
committed there by one white man upon another, for that is a matter 
which does not concern or affect such intercourse; and therefore Mr, 
Justice Gray, in the conclusion of his opinion, is careful to say that 
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.the décision in that case does not affect any question 'as to tlip 
punishment of crimes committed by or against Indians. 

The case of the State v. Doxtater, 47 Wis. 278, [S. C. 2 N. W. 
Rep. 436,] was also eited by counsel for défendant. In that it was 
decided that the state had jurisdiction of the crime of adultery com- 
mitted on the Oneida réservation in Wisconsin by an Indian man 
with a white woman; but that does not touch the question of whether 
the United States has jurisdiction of the crime of murder committed 
on the Umatilla réservation by an Indian upon a white man. 

The demurrer is overruled, and the défendant is ordered to appear 
for arraignment. 

See Forty-Tfiree Cases of Brandy, 14 Fbd. Ebp. 539, and note, 540; Forty- 
Three Gallons of Brandy, 11 Fed. Kep. 47, and note, 61. 



United States v. Stores and another. 
(Circuit Court, 8. D. Morida. Novetnber Term, 1882.) 

1. Penalty— C0TTING Timber on Pdblio Lands— " Timbbr " Depined. 

The term " timber," as used in section 2461, Rev. St., does not apply alone to 
large trees fltied for house or sliip building, but includes trees of any size, pf a 
character or sort that may be used in any kind of manufacture or the construc- 
tion of any article. 

2. Samb— Pbosbcution fob — Use op Trkbs no Justification. 

Using trees for flre-wood or burning into charcoal la no justification of the 
cutting. 

3. Samb — ^Homestbad Entbt — No Epfect on Title. 

A homestead entry works no change in the title of lands which can prevent 
a prosecution under the said section. 

Indictment for Gutting Timber on Lands of the United States. 

G. Bowne Patterson, U. 8. Dist. Atty., for the United States. 

J. B. Broivne, tox défendants. 

Locke, D. J., (char g ing jury.) Thèse parties bave been indicted for 
cutting timber on lands of the United States, contrary to the act of 
March 2, 1831, re-enacted in section 2461, Eev. St.; and there ap- 
pear but two questions which require for you any instructions from 
the court, namely, the meaning of the term "timber" as used in the stat- 
ute ; and the character of the land upon which such cutting, if any, was 
done, in respect to its title or ownership. The term "timber," as used 
in. commerce, refers generally only to large sticks of wood, squaredor 
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capable of being squared for building houses or vessels; and certain 
trees only having been formerly used for such purposes, namely, the 
oak, the ash, and the elm, they alone were recognized as timber trees; 
but the numerous uses to which wood has corne to be applied, and the 
gênerai employaient of ail kinds of trees for some valuable purpose, 
has wrought a change in the gênerai acceptation of terme in connec- 
tion therewith, and we findthat Webster defines "timber" tobe "that 
sort of wood which is proper for buildings or fo«r tools, utensils, fur- 
niture, carriages, fences, ships, and the like." This would include ail 
sorts of wood from which any useful articles may be made, or which 
may be used to advantage in any class of manufacture or construc- 
tion. 

With so many peculiar significations, the intended meaningof the 
word usually dépends upon the connection in which it is used or the 
character of the party making use of it, — as, for instance, a ship-car- 
penter would understand something quite différent when he made use 
of it from what a cabinet-maker, a last-maker or a carriage-builder 
would, — and the question is,therefore,not what is the popularmeaning 
as understood by any one class, but its meaning as used in the stat- 
ute, and how the legislators hâve employed it; and this must be its 
most gênerai and least-restricted sensé, including in such significa- 
tion what each and ail classes would under such circumstances un- 
derstand "timber" to be. 

The language of the section under which this indictment was found 
mentions particularly live-oak and red-cedar trees, and then speaks 
of other timber, showing conclusively that it was not the intention of 
congress to confine the protection intended to any particular class or 
kind of trees, but to apply it in its most gênerai sensé. 

To ascertain the meaning and intent of législation no more direct 
or satisfactory way can be siiggested than by referring to the manner 
in which the same terms are used in other enactments. 

This word has been frequently used by congress on différent occa- 
sions and for différent purposes. Section 2317 of the Eevised Statutes, 
and the acts of 1874 and 1875, provide that persons planting and 
protecting timber on the public lands shall be entitled to patents 
therefor. Section 2464 provides for planting timber and keeping it 
in a growing condition. The same term is used also in sections 2465 
and 2466, and in each of thèse places in a manner that precludes 
absolutely the idea that the term "timber" was intended to be con- 
fined to such trees or wood of such sizes as must be especially adapted 
to house or ship building. The term is hère used for live, growing 
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tree8 of a useful class, and cannot posâibly be held to apply to those 
of a large size only. 

The object of this prohibitory législation is undoubtedly to pre- 
Tent stripping the public lands of their growth of forests regard- 
lessof the présent size and character of the individual trees, and the 
term used is intended to apply generally for that purpose; and if it 
is found that live trees of such a character or sort as might be of use 
or value in any kind of manufacture, or the construction of any use- 
ful articles, were eut, the charges in that respect, namely, the char- 
acter of the timber, bas been sufiSciently proven. It matters not to 
what purposes the timber may hâve been applied after being eut, if 
converted to the use of the party accused. Selling it for fire-wood 
or burning it into charcoal would be no défense or excuse for cutting 
and removing; nor can it be évidence of the worthlessness of the 
timber eut sufficient to justify it. It must be found that the lands 
upon which the timber, if any, was eut were lands of the United 
States, suffioiently described and identified to satisfy you upoù that 
point. It need not hâve been reserved or purchased for the sake of tim- 
ber. A homestead entry, although it, gives the party entering certain 
rights of occupation, does not so convey title or divest the United 
States of property in it as to change its character in this respect; 
and it is immaterial, therefore, whether the land had been entered 
for homestead by a third party or not. It is not claimed, nor does 
it appear, that the défendants herein had any interest, by homestead 
or otherwise. 

Jury found verdict of guilty. 

Vide U. S. V. Briggs, 9 How. 351 ; U. S. v. Redy, 5 McLean, 358; U. 8. v. 
Shuler, 6 McLean, 28; U.S. v. Cook, 19 Wall. 592; Forsythe v. U. S. 9 How. 
577; Paine v. Northern Pao. R. Co. 14 Fed. Eep. 407; The Timber Cases, 11 
FED. Rep. 81; U. 8. v. Smith, 11 Fed. Rep, 487; U. S. v. Mills, 9 Fed. Eep. 

684. 



BiBRBAOH V. GOODYEAB EuBBEB CoMPANT. 

(Circuit Court, E, D. Wiscomin. Oetober Term, 1882.) 

Nboligencb— Pbksonal Injuries— Collision on Highwat. 

Where teams hâve a right in the ordinary course of business to foHow each 
other, turn about, pass and repass, that degree of care and caution must be ex- 
ercised by parties using such highway, when in proximity to eacli other, to avoid 
doing each other injury, which would reasonably be expecied of an ordiuarily- 
prudent person in the surroundiiig circumstances. 
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2. SaME— COUTKIBDTORÏ NEGLIGENCE. 

Négligence is not to be imputed to a driver of a team from the mère fact of 
a col) ision ; it is a fact to be pro ved as any other fact in the case; and, even ■where 
défendant was guilty of négligence, yet if tiiere was a want of ordinary care on 
the part of the plaintiil, which as a proximate cause concurred with défend- 
ants négligence in causing the accident, plaintiS cannot recover in an action 
for damages for personal injuries caused by a collision betwcen vehicles on a 
highway. 

3. Same — Choice of Means to Avoid Collision. 

Where a person éxcrcising ordinary prudence and skill as driver of a 
vehicle up to the moment when danger of collision was imminent, and in the 
présence of such danger is compelled to choose what course of action he sbould 
take to avoid tlie danger, and did so in good faith, the mère fact that the re- 
Bult af terwards may show that his choice of a way to avoid the collision was 
not the best course, cannot be imputed to him as négligence. 

4. Same — Mbabube of Damages. 

In an action for damages for personal injuries caused by a collision on a 
highway, where négligence only is imputed to the defendant's driver, and it is 
not elaimed that the collision was caused byany intentional.malicious, orwill- 
ful act, exemplary damages cannot be allowed. The damages which plaintifE 
may recover are such as will compcnsate him for the loss and injury sustained. 

5. Same — Pkospective Damages. 

Where plaintifi is entitled to damages for injuries sustained from the collis- 
ion, he may recover prospective compensatory damages, or such as it is pro ved 
will directly resuit in the future from the injury complained of, in addition to 
past and présent damages. 

Tl. N. Austin and Geo. B. Goodwin, for plaintiff. 

E. P. Smith and Jas. G. Jenkins, for défendant. 

Dyer, D, J., {charging jury.) The plaintiff in this action claims 
that in July, 1880, while he was riding in a wagon which was being 
drawn by a horse driven by his servant on one of the streets of this 
city, an employé of the défendant so careiessly and negligently 
drove a horse which was drawing a wagon belonging to the défendant 
that the two vehicles came in collision ; that the plaintiff 's wagon was 
overtumed, and that he was thrown violently to the ground and seri- 
ously injured; and this action is brought to recover damages for the 
injuries elaimed to hâve been thus received. 

The undisputed testimony shows that the plaintiff, in company with 
his servant, lef t his place of business on Second street and drove to 
Grand avenue ; that they turned east on Grand avenue and proceeded 
on their way until they reached a point about midway in the block, 
and near the Plankinton House, where they attempted ,to turn 
about and return to the plaintiff's place of business. It appears 
that the defendant's horse and wagon were in their rear, and were also 
going east on the same street, and that as the plaintiff's horse and 
wagon were turning about, the collision occurred. Thèse are gênerai 
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facts not questioned, but concerning the précise positions of the two 
vehicles just before and at the time of the collision, and as to the 
manner in which the horses of the respective parties were driven 
and managed, and as to other circumstances bearing upon the occur- 
rence, there is conflict in the testimony. 

The graund upon which the contention of the plaintiff necessarily 
proceeds is that the collision was occasioned by the négligence of 
the defendant's driver. As he was the defendant's agent, of course 
any négligence on his part was the defendant's négligence. So, too, 
the plaintiff was chargeable with any négligence on the part of his 
driver in the management of his horse and vehicle. The collision oc- 
curred on a public thoroughfare, where teams hâve a right, in the 
course of business, to follow each other, turn about, pass andrepass. 
Upon both of the parties there was devolved the duty of exercising 
reasonable care to avoid doing each other injury. It was the duty 
of the defendant's servant to observe with ordinary care and diligence 
the movements of the vehicle in advance of him, as it was the duty 
of the plaintiff, in turning his horse and wagon about at that place, 
to observe with the same kind of care and watchfulness the présence 
and movements of any vehicle in proximity to his. Ordinary care 
and caution, as mentioned in thèse instructions, mean that degree of 
care and caution which would reasonably be expected of an ordina- 
rily prudent person in the circumstances surrounding the parties at 
the time of the alleged injury. 

It is claimed by the plaintiff that the defendant's servant was guilty 
of négligence, and that this was the cause of the collision and injury. 
The burden of proof, therefore, is upOn the plaintiff to prove the al- 
leged négligence. Négligence is not to be imputed to the defend- 
ant's driver from the mère fact of the collision. The négligence or 
waut of care must be proven, as any other fact in the case, and is 
not to be presumed. 

The first question, then, is, was there négligence on the part of the 
defendant's servant ? that is, was there, on his part, a want of such 
care and caution as an ordinarily prudent person would exercise in 
the circumstances which existed immediately preceding and at the 
time of the collision? And this question of alleged négligence or 
want of ordinary care must be determined by you in the light of the 
évidence. If you find that the collision was not occasioned by the 
fault or négligence of the defendant's driver, that, of course, will be 
the end of the case, for in that event the défendant will be entitled to 
your verdict. But if you find that the defendant's driver was negli- 
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gent, then you will hâve to go a step further, and inquire whether the 
plaintifif's driver was or was not guilty of négligence, wliich proxim- 
ately contribated to the accident ; that is, was there on his part a want 
of ordinary care, which thus contributed to the in jury. For, even 
though the défendant was guilty of négligence upon the occasion in 
question, yet if there was a want of ordinary care, however slight, on 
the part of the plaintifE which, as a proximate cause concurred with 
the defendant's négligence in causing the accident, the plaintiff can- 
not recover. And by proximate cause, or négligence which proxim- 
ately contributed to the accident, is meant négligence occurring at the 
time of the event — négligence having immédiate or présent relation 
to the accident. 

Now, gentlemeù, the facts of thîs case you must détermine upon 
the évidence. As I hâve indicated, the first question for your con- 
sidération is, was the défendant guilty of négligence which occasioned 
the allégea injury? 

It is claimed by the plaintiff that the defendant's. driver, before a 
collision was imminent, was inattentive to the movements of the 
vehicle in advance of him; that he drove on at the speed at which 
he had been going and made no effort to turn his horse to the right, 
or towards the curb, until a collision was unavoidable ; that there 
was ample space between the plaintiff's wagon and the right margin 
of the street to pass, and that no effort to pass was made, until it 
was too late to do so without bringing the two wagons in contact. 

On the part of the défendant it is insisted that the defendant's 
horse and wagon were proceeding at a moderato rate of speed, from 
10 to 15 feet behind the vehicle of the plaintiff; that the plaintiff 
gave no indications that he intended to turn about, until the speed 
of the plaintiff's horse was suddenly stopped and the effort to turn 
was made; that the defendant's driver at once reined his horse to 
the right so as to pass the plaintiff's wagon ; that the collision waa 
occasioned by the management and movements of the plaintiff's horse 
and wagon ; and that the defendant's driver exercised throughout the 
ordinary care which any reasonably prudent man would hâve exercised 
in such ciroumstances. 

It is especially insisted by the defendant's counsel that no négli- 
gence is imputable to the défendant on account of anything that 
occurred prier to the moment when the plaintiff's driver began to turn 
his horse and wagon about, and that when, in conséquence of that act, 
an emergency arose requiring instant action, the defendant's servant 
took such measures in the management of his horse, and to avoid tho 



830 fedbbaIj eepobteb. 

collision, as hîs best judgment prompted ; and if he then erred in judg- 
ment such errer is not to be imputed to him as négligence. Upon 
that point the court instructs you that if it be true that there was no 
want of ordinary care on the part of the defendant's driver in driving 
his horse and vehicle up to the moment when the danger of a collision 
•was imminent, and if, in the présence of such danger, the defendant's 
servant, exercising at the time ordinary prudence and skill, was com- 
pelled immediately to choose what course of action he would then 
take to avoid the danger, and did so in good faith, the mère fact that 
the resuit afterwards may hâve shown that his ehoice of a way of 
avoiding the collision was not the best, cannot properly be imputed 
to him as négligence. In other words, a mère error of judgment in 
such circumstances would not be négligence. I do not understand 
this to be disputed on the part of the plaintiflf, but it is claimed that 
the defendant's servant was guilty of négligence in driving his horse, 
before any emergency arose requiring instant exercise of* judgment 
and action, and that the emergency was brought about or created by 
such négligence, and hence that the défendant cannot be absolved 
from liability on the groand of error of judgment on the part of its 
driver. 

Of course, if there was want of ordinary care on the part of the 
defendaût's servant before the danger of a collision was imminent, 
and at a time when, by the exercise of such care, the collision could 
hâve been avoided, and the want of such care created or helped to 
create the emergency which afterwards arose, then the défendant 
could not be relieved of responsibility for its servant's original fault 
by the exercise of his best judgment in endeavoring to escape from 
the emergency after it was upon him. And you will notice that the 
proposition previously stated, that an error of judgment would not be 
imputable as négligence, is based on the assumption that, before 
danger was imminent, the defendant's servant was guilty of no nég- 
ligence. 

Now, tating up this question of the alleged négligence of the de- 
fendant's driver, you will consider it in the light of ail the facts elicited 
by the testimony. If the alleged négligence is not proved, then, as 
I hâve said, there can be no recovery. If, on the contrary, you find 
that the defendant's driver was négligent, you will then proceed to 
inquire whether there was any want of care on the part of the plain- 
tiff's driver which contributed proximately to the injury. 

Upon this branch of the case it is claimed by the défendant that 
ihe plaintiff's driver, without giving any previous warning, suddenly 
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stoppéd thè speed of his liorse and began to tum his vehicle about; 
that the plaintiff and his driver paid no attention to the horse and 
wagon behind him ; that their horse was so negligently controlled as 
to cause the wagon to back ; and it is claimed that if the wagon had 
not backed the defendant's horse and vehicle would hâve passed in 
■safety and the collision would hâve been averted. In thèse partîcu- 
lars, and perhaps in others, it is insisted that the plaintiff's driver 
was chargeable with carelessness, and that the collision was occasioned 
by his want of care. 

AU this is denied on the part of the plaintiff, who claims that his 
horse was prudently managed; that he attempted to turn about in a 
proper manner; that his wagon did not back, but that its movement 
was Bteadily forward until struck by the defendant's wagon ; and that 
the collision was caused, not by any contributory négligence of the 
plaintifi's driver, but by the alleged negleot of the defendant's driver 
tô turn to the right in time to pass in safety. 

Thèse are, in brief, the claims of the parties upon this question. 
The eircuinstances of the collision hâve been laid before you. The 
évidence bas been fully discussed, and it is left to you to détermine 
what are the facts touching this question of the alleged contributory 
négligence of the plaintiff in connection with the collision. 

If you find the plaintiff entitled to recover, you will then proceed to 
détermine the amount of his recovery, within such limitations as the 
court will now state to you. Thé case is oue in which the plaintiff 
can recover, if at ail, only such damages as are purely compensatory. 
It is not claimed that the collision was caused by any intentional 
or malicious or willful aet of the defendant's servant. Négligence 
only is imputed to him, and therefore exemplary damages — that is, 
damages by way of punishment — cannot be allowed. 

The damages which the plaintiff may recover, if entitled to recover 
at ail, are such as will compensate him for the loss and injury sus- 
tained. "The rule is that where one is injured by another under such 
circumstances that the injuring party isliable for damages, he should 
pay such an amount as will compensate for pain and suffering, ex- 
pense of physicians and medicines, loss of time and business, when 
engaged in business, also injury to him physically and mentally af- 
fecting his capacity to labor or to carry on his business; and, in con- 
sidering thèse, the jury hâve the right to include not only past losses, 
but to allow for continuirig losses, where the évidence satisfies them 
that the injuries will continue" or are permanent. 11 Fed. Eep. 568. 
In.other words, if the plaintiff is entitled to recover, and if he sus- 
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tained injuries, resultîng solely from the collision, whieh the évidence 
clearly satisfies you are permanent, then he may reeover prospective 
compensatory damages, that is, such damages as it is proved -will di- 
rectly resuit in the future from the injury complained of, in addition 
to past and présent damages. 

Upon the question of the extent and character of the injury alleged 
to hâve been sustained by the plaintiff in the wagon accident, much 
testimony has been given on both aides. It is in proof that in Jan- 
uary, 1876, he was accidently wounded by a pistol shot, and it is 
elaimed by the défendant that the injury the plaintiff then sustained 
is the real cause of the physicial weaknesses, suffering, and disabilities 
of whieh he now complains ; and that his past and présent condition 
is attributable to that injury and not to the wagon accident. On the 
other hand, it is insisted that the plaintiff whoUy recovered from the 
pistol-shot wound before the alleged wagon injury, and that the dis- 
abilities from whieh, it is elaimed, he has suffered since July, 1880, 
were caused by and are traceable to the fall from the wagon. In 
considering this question in connection with the subject of damages, 
if you find the plaintiff entitled to reeover, you will carefuUy weigh 
and consider ail the testimony bearing xipon it. If your conclusion 
sball be that the plaintiff should reeover, you will bear in mind that 
the extent of his recovery, in form of damages, should be limited 
strictly to compensation for injuries and losses oceasioned by the 
wagon accident alone. If any of the injuries detailed by the plaintiff 
existed at the date of and prior to the accident, he cannot in this 
action reeover for such prior injuries; but if those injuries and 
their effects are shown by the évidence to hâve been aggravated by 
his fall from the wagon, damages for the aggravation thereof may be 
allowed. Your good sensé must naturally lead you to the conclusion 
that the défendant cannot be called on to compensate the plaintiff for 
injuries and disabilities produeed by causes for whieh the défendant 
„s not responsible. It can only be made aceountable for such inju- 
wes, if any, as the évidence shows were caused by the alleged neg- 
1 gent acts of the défendant; whieh, of course, would include the 
aggravation of any former injuries. 

Counsel for the plaintiff hâve asked the court to give you certain 
instructions upon this question of damages, whieh are probably cov- 
ered by what the court has already said to you. But lest they are 
not, I will add that such compensatory damages, within the limits be- 
fore stated, as were the direct and proximate resuit of the alleged 
wagon injury, may be allowed, if the plaintiff is entitled to reeover. 
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And if you should find, as faets iti the case, tliat at the time of the 
wagou accident the plaintif had not f ully recovered from a previous 
injury, and that his complète recovery therefrora was retarded or 
prevented by his fall from the wagon, or that as the resuit of a pré- 
viens injury he had chromo or latent inflammation, which, in the 
course bf nature, would hâve developéd slowly, and that as the direct 
resuit of the wagon accident the disease was developéd soonèr andiii 
a more acute form than it would otherwise hâve done, such facts 
may be taken into considération by you as éléments of damage, if 
you find the plaintiff entitled to recover. 

So, gentlemen, if your conclusion shall be that the plaiûtifif is en- 
titled to a veïdicti you Will take up this question of damages, and, 
in the light of ail thé évidence, detërûiine what amouiit, within the 
rules and limitations I havô stated, the' plaintiff is fairly and reason- 
ably entitled to recover as compensation for any injuries ooeasionéd 
by the alleged négligence of the défendant at the tiûie of the occur- 
rence in question. • * • 

VeMict for plaintiff for $4,500. 



BtrcKLEY V. GouLD & Odbby Silvèr Mining Co. 
. 'Gircuit Court, D. Nevada. November 8, 1882.) 

1. Negtjgence of Fbllow-Sbktant. 

The employer is not liable to a servant for an injury resultîng from the nég- 
ligence of a fellôw-servant in thé' sàme' Une or depaïtmént of cmployment, 
provided the employer exercises dueçàre in the sélection of compétent servants. 

2. Who ake Fellow> Servants. ; 

The runner of a steam-engine çmployed in lowering men ano material, and 
hoisting rock in sinking a shaf t, is a fellow-servant in the same line or depart- 
ment of service, Within the rule, with the men in the shaft engaged in exca- 
vating the shaft and loading the rock to be hoisted. 

3. No Wabranty— Onlt Dde Cabe RBQtriBBD. 

The employer does not warrant the compétent^ of hi^ servants. He is only 
bound to exercise due care in the sélection at careful and compétent men for 
the service to be performed. 

4. Evidence ci" Incompetbnct. 

The mère fact thàt an accident occurred, though évidence of négligence on 
. that particular occasion, is not, by itself , sufflcient évidence to authorize a jury 
to find that the party so négligent is not a careful and compétent man for the 
service in which he was engaged. 
v.l4,no.l4— 63 
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5; Insthuctoon- to Jurt r^iî A:ç^:ç^ça qj"; Etideu cb. , 

Upon the close of praihtîfl's testimony, if the évidence is InsufBcîent to jus- 
tify a verdict for plàitititt, the court will' inâtruct the jury to flad for the de- 
':■ ïfendantv •■•;■':',.•,•■ 

-. •' ■!: :■■■ ■■'■, ■. .', .. ' ,î'-...: i ! .'U ;,:,■.',■'.,;'■ 
^ i-This case watS.ito^dbya jurjy. ;,-ft the close pf plaintifï's testimony 
th^ ,46feûdanit'B çQifijsel aslsedi tla^ |Court to instruct the jury to find a 
•?^dict fpr the 4çfeiid§at,, _on the]|[round that there was not sufficient 
tesfeofly to go to (the jury .or.tio justify a verdict in favor of the 

. plaiçitiff.: ,,, ,, , .'., ,., ;,,. .,,0 

W. E.F. Beat, for plaintiff. ï \ , , 

B, ÇiiI^^i^TOfln, and ikf, ^,7S*o«,e,.,fpr dçfep^^ 
,3awîeb,^C; J., (orally.).^ ,yfe ^eive earefuUy.cQnaidered the motion 
to ipstrvict tjje jury to fipda jffjrwt fpr déférant in this case. The 
main qaeatipn ij8 whet^g^i.t^e enginçerr-jicunner, as he is term§d, pf 
this,engi]pe--tis a,feUqw7Sçryan^,j5?}th.the plaintiff in this case within 
the mea,ijii^ig.of th^ rule, 3vhich ;§§perts? the princjple that the master 
is not liable for an injury resulting to ona. servai^ji from the négli- 
gence of a fellow-servant in the same Une pf employment. We,. are 
fuUy satisfied that he is a fellow-servant within the principle and 
meaning of the raie. We hâve no doubt on that point. We do 
noî think Hough v. Railwày Co. 100 U. S. 213, cited by the plaintiff, 
militâtes against that proposition. On the contrary, we think it is 
an authoi-ity directly ifl, -favor pf; 4ofendant in this cftse. The court 
in that case recognizes the rule; it does not question it; it only notices 
the distinction whiob' takes that case Put of the rule. Mr. Justice 
Haelan, in delivering the opinion, 'says that the English author- 
ities ,go much lurtherin.favoi; of the doctrine of the immunity of 
the master from the responsibilitj ifor injuries received by a ser- 
vant in conséquence of thé négligence of his fellow-servant in the 
same line of employment, than the American courts. But the dé- 
cision in Ho%fe V. Rmlwdy Co. ià put upon another ground, namely : 
that the act complained. of ip thaji case was the aet of the Com- 
pany itself. A corporation must always act through its agents. 
The rule is recognized that the oompany is bound to use ail reason- 
able care and diligence in furnishing suitàble and safe machineryfor 
its servants to workwith. In that case thére,was a violation of that 
raie. The défendant did not fumish a good and^ sufiOicient cow- 
catcher and steam-whistle. ■ The accident occurred in conséquence of 
the improper condition of thé locomotive engine. Theengine rah off 
the track by reason of a defective cow-catcher, r.îi'd the steam-whistle 
was blown or knocked off in conséquence of not being properly fast- 
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ened, and thé èâgineer "Wa's scaldèd" t'ô dëàtli by tbe éscaping hot 
steam. It was tbe daty^of the Company to lise ail reasonable dili-' 
gence to furniëh â' safe angine, To furnish a safe engine is one 
thing, but its mahàgemèàt bytbe engineer iÎB quite another. ïhëi 
engineer was simply an employé, wôrtihg with thfe macbinèxy. ' Thât 
macbinery had to be furnisbed by tbose c&ârged witfa that duty.'- 
Those men in charge, furnisbing and sapérvising the engine, 'werô 
the agents of the corporation for that purpose, This service could' 
only be performèd by a corporation tbroùgh èigénts. Therefore thëir 
acts were the acts of the corporation, and notmérely of fellow-yerV-'' 
ants. They were the acts of thé corporation, through its agents, iti' 
furnisbing macbihëry tô work mih. The décision is put upori that 
ground alone, and the' court recognizea it âB not bèing within ^bë'rûîev • 
It woùld bave bèen the same in this case if the engine that wàs dséd' 
inthis mine had been a rickety, détective old ènginé, ont of ûiSiëi'i 
and the accident had resulted frôm thé use of thàt engine in cdrisei- 
quence of its defects. Thén this base woùld bavé "been pïécisely Uké 
the one cited. j 

But the foundation of thîB action is tbat the accident was tbe re- 
suit of the carelesSness of the man who ^as runhing the engiùé. He 
was not an agent of the eompany. He hàd no autbority ovér the 
plaintiff. He was merely a' workman runùing an engine ùndeir th'è 
direction of a chief engineer, a général foféman, and a superinteiidént 
of the mine. It was nôt bis business to furnish the engine. Hehad 
no autbority whatever; He was co-operating with plaintiff in sink- 
ing the shaft. He was simply à fellow-serVâht coi-bperating in sihk- 
ing the shaft. "We do not think it makes àny différence whethei: he 
was running an engihe, or workîng with a wheel aiid axle, a puUe^jr ■ 
and bucket, or carrying the matefiàl up and down à ladder tipon his 
shoulders. He was doing the same work, bût 'déing it by différent^ 
means. Every man below performèd his part of the work in sinkihg 
the shaft — the work in which they were ail engaged. They were 
working together in the same department in excavating this shaft. 
The fact that the engine-runner, as he is called, wasusing a différent' 
instrument in carrying the ma,terial up and supplies down itîakès nd 
différence. It was wôrk done in a common eraplqyment to accomplish 
a common end— the sinking of a shaft.. One servant perf ormied one 
part, and another another part. 

In the old Spanish mines, ia early days, and even yet in some 
parts of Mexico and South America, the ore is carried in ëackéùpon 
the backs of men by climbing up and down ladders, instead of using 
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an engine. In sinting tliis shaft, if instead of tlie steam-engine used 
in carrying down the fuse and powder for a blast — -the work acfrually 
engaged in at the time of the accident — or in raising the rock, the 
party running the engine had gone up and down a ladder, carrying 
the material used in mining dow», and the rock up, we apprehend 
that no one would haYj9.jasserted that he was not a co-servant in 
siriking the shaft — that he was not performing a common service in 
the same Une. or department of empiqyment with those belpw. The^ 
fact of using another appliance does not change the character of the 
act; it ^as the. same work. The authojrities go to that estent. Take, 
the case of Wood, y.New Bedfori Coat Co. l:îl Mass. 252. The 
plaintiff was a laborer etmployed in hojsting coal by machinery/oper- 
a{ed bya steam-engine. , ^hen it was hoisted to a certain height 
the man running the engiae was to stop it. There was a man near 
the point where the coal was discharged to manage and empty thç 
cogl by pieans of a cran^. The engineer hoisted the bucket too high, 
so that it went pajst the point wh^re he should hâve stopped, and 
thereby the man at the crank was struck by it and severely injured. 
In that iCase the engine-runner and the man at the crank aiding to 
dischargeibe coal were tield to be fpUow-servants in the same depart- 
ment .çl^emplcyment, and the company not liable, That is in ail re- 
spectf, li|ie this, at least sOifar as the pi;inciple is concerned. 

Agmn, in Kelly v» Nor cross, 121 Ma^Bs, 508, the jearpeuters were 
charged with :building a staging. Tbe e^ploy^^s, furnished suitable 
materials land committed the duty of .bu/lding the staging to the carr, 
pepter^, who had c^h^irge of the wprljthemselvea. The .carpenters were 
Buperip|e»ding the qopstruQtion of the ;staging,,;and, the accident rei; 
Bulted fjromç their négligence, r An-ficcident happened by which the 
stagin^ fell and injured some of the .lab.orers. They were held to be 
fellow-laborere within th^ rule, , : 

In another case — Holden v. Fitchburg B. R. 129 Mass. 268— the 
head-note reads : 

. "The ruléof law that a servant cannot maîntain an action against his mas- 
ter for an ii^jury caviged by tlie fault 'or négligence of a feliow-servant is not 
confined, to the case of two servants wqrking in company, or Ijaving oppor- 
tunity to control or influence the conduet of each other, but extends to every 
case in which the two, deriving their authority and their. compensation from 
the'samié source, are engaged ihtbe same business, though indiffèrent depart- 
ments of duty; and it makes no différence that the servant whose négligence 
causes the injury is a sub-raanaéer or for wn an of higheror greater autiiority 
tliap the plaintiff. 
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"A railroad corporation is not liable to a braketnan on one of îts trains for 
injuries sulïered. from the négligent setting up and use of a derjick by work- 
men employed jn widening'its railroiJdj" 

In this case parties wete employed in widening the ïoad, and, 
for the purpose of performing that work, a derrick -was erected. That 
is no part of the husiness of running a railroad. It is Wîdènîng a road 
— enlargihg its fâéilities. A train coming along^ thîs' derrick fôll, 
and a brakemton passing this wreck waa injured by a ropé attached to 
the fallen derrick. He wks engaged in runnîldg the traiïi. The other 
men ^vere engaged in widening the road for the «otnpany. . They 
were held to be féllow-servaûts "within the meaning' of the rule.^ If 
they were so; thèse parties hère must be fèllow-workmen., • ' ': 

In Cooperv. Mil. dtPra. M C.R. Co. 23'Wi8. 669^ aflagman, wbo 
failed to prôperly tidtify the train of a break in^ the road, was held to 
be a fèllôw-éervàût with a brakeman on the ttain, killed in coiï8«- 
quéhce of the négligence. 

So, also, in a' Wisconsin case, •where a train -went out to clèar the 
track of snow. ^They had a party of snow-shovëlers, desighed to^ 
shovel snow oflF the rôàd. The conductoi* concluded to clear the road 
at a certain point with a snow-plow.^ He made a rush into the snôw 
with his snow-plow, and the result ^as that the train was thrown 
from thé track. Oneof the snow-shoveling pârty, going to his work, 
was injttréd. The 'snow-shoveler injlïred washeld to beaco-laborer 
in thteeame' employaient with the oonductbr, and tbç employer not 
liable on that gronnd. Howland V.MU., L< S.'êW. B. C'o. 13 Ee« 
porter, 607;^ also !see' cases citedi ■ .;:' ;j Jin;; 

In Michi^nv an engineer and cOûduotor of freightJtrains: are* held 
to be. feiiow-sérvahts. Mich. G. JRi Co. v: Dolan; 32 MilJh. 510. s >• •] 

In GolUer y, Steinhart, 51 Cal. 117i ifc was held thktt' the eh^nèer^ 
runnipg the engine to h<Mst water from a mine, by whose carel^sfless; 
a tub'of wateï fell upon a laborer at the hottom of the min© and' 
injured hinli i?as a fellow-servant with the party injured,' withih the 
rule. . • ■ ■-■' >' 

Bo in McLean v. Blu£ Point Oravel Min. Co. là. 25f; McLêan 
being in the hydraulic departmeiit, was injufed by the carelessnesô 
of Regan, foreman in the biastihg department of the "gênerai busi- 
ness." McLean and Eegan were' held to be 'fellow-fiervants within 
the rule. ' 

Thèse are only a few of the many cases found in the books which^ 
illustrate this point. We do not find anythihg against it. The «as6^ 
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oi Kielley Y. BelcJier Silver Min. Co.Z Sawy. 600, on the trial, is a 
similar case. -Wè do not think the décision on thedemurrer in that 
case militâtes again^t the principlei Id. 437. The jtidge who de- 
livered th^ opii^ion on the demurrer poncurred inthe opinion at the 
trial ;. they were not considered to, be in ç^nflict.. We think the 
plaintiff and thia runner pf the engine were in thç sanje line of em- 
ployment, , and, i substantially in the same départaient of service. 
There can bano recovery foranyinjury resultiug from the négligence 
of, his ço-seryant on that gron^id. , There is, nothing, then, to go to 
the jury on that point.' , ,,; 

The next point is on the allégation in the complaint that the Com- 
pany employed an unakillfal engineer. That allégation falls short 
of being sufiSeient. The conapany ia not bound, under ail circum- 
stances, and at ail events, to employ a skillful aod cpnipetent engi- 
neer; it is only bound to exercise due diligence and care in that 
respect. It doesnol warrant that he shall be akiilful, but it is bound 
to use due diligence in providing or employing a skillfujL and compé- 
tent engineer. It may hâve fully performed that duty; if it did, it 
is not liable. There is no allégation that it did not, exercise due dili- 
gence, or was négligent in this respect ; but the fact only is alleged 
that the engineer was unskillful. Coneeding it to be otherwise, there 
is no testimony hère to show that this engine-runner was not a com- 
pétent party; the only testimony is the fact that in this instance 
an accident happened. An accident may happen to the most com- 
pétent and skillful man. He may bave for years been without fault, 
and the fact that in this instance he was négligent is not inconsistent 
with theidea that iïe was generally a careful man, and entirely com- 
pétent to perform the duties whieh he performed. And the mère 
fact of the single accident, although évidence of négligence in that 
partie ular instance, is not sufficient évidence, as held by many au- 
thorities, of incompetenoy, or that he is not a careful man. Quite a 
number of cases to that effect were cited on the argument, and none 
hâve been cited to the contrary. 

In Wood y.Bedford Goal Co. 121 Mass. 252, it was alleged that 
défendant knowingly employed an incompétent engineer. The acci- 
dent happened, yet the court says: "The déclaration allèges as one 
ground of the defendant's liability that it knowingly employed an un- 
skillful and incompétent person as engineer. The plaintiff does not 
contend that ther« was any évidence to support this allégation." 
Even counsel for plaintiff did not contend, that the accident was evi- 
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dence of the incompetenéy of the enginôôr. "The-difiiculty of thç 
plaintiff'fl case is thftt the évidence clearfy shows that the iojury te 
him vas caiiséd by the negUgent Tttet bî a Mlow-serv^ïifc*' 
' Just'so io tMè case. f'ThèreiS'îûo évidence hère tipoïi thîïs poiiïti . 
Again, iïi thé cum àîKëlley V. iVoj-croéSi bëfdfeiGitedj'-wherè the 
stàigingîell, th'e accident happelQ^d,' but th« Cotirl eaid: - ' • 1 

''There^wâs no évidence tliat t^è ïûen were not 1n àlî respects ôom^etënt 
^offimen, ot, that' tMe tnàtérials pirôVidéd' wére uhsuitable; sui'd, witiftmt's&mè 
s«ch!evidènoé,"therei'was)U|)on these'points no question kipoiilwMch the plaiiiv 
tifC ■wa» entitled togOito the. jury; .Ht tUere was neglect, on ^ part qÉ the 
earpçijters, eithefijflftîiçjççnatuietip», pf the 8t^giî^g;pr in leavingit, after it 
h^ been partiall^ çpnstructed, to jbfi contiijiied oi? .compIete,d[ by_^ the.maapns,, 
î^ was the négïect of thé fello\y-servkttt'8 6ï.'fhe plâintifl*8 .intestate, who vverè 
é6wpètenttô'hk*ve^iifôpèïly'j)ééfdtàctfthe'wtfrk^^^ "' ' V^ 

, JChe.in.çi;^ fact of the nçgligeno%Tî?^ l^eld to be np évidence to go 
to the jury. 
In Cotoper.y. MU. 4 Pf"'- ^'"'^r^U.' ^'o- ;33;.Wis. 671,, it -yrassaid: 

,(*But allthis fe to Jio pwpo8e,//so ilong as it is nQtsho.^n!that)tbecoropîiny, 
its Qflçiersjprf,gjBif!l^,;Typre. négligent ip, thej ,emplpyu)pnt, pf, thea» persons, or 
iij. retaining tiiem ip, fts sey vjée. . ,TÇfie p^JigeBçei of tfae compaijy, Àts oti^çers 
or agents, ja empl(^ing careless and unflt servant^. Is the, gisi .of the action ; 
anà uÀlésb tliis be sh^wri théi-é' ciih/be rib r©cov«!rj'.'' ■*= ■^'i' '« Àsidô from 
thë'pioiof of negligèiiCié ife the serv'àiits^ri thë 6eca^i<itijin'questîiôtt, whieb ié, 
dleai-lyi not! enough to ch^gé thé company, thereisaot the &lightBst evidenciB 
showipg, oc itending tp abow, négligence on , thef part of the company in the 
ejifiploymentiOfthpse.^ryanta,",; ■):;î,;,.,i. . ;i^ ;, ;; ■ . ., 

Thiô case is direetly in j^biM. Thesé are bnly a'fë\f out of a gréât 
maiiy éaëès decidiag that' qàè^'6ni' Thefiei'is'taot' a |>artic^ of évi- 
dence, other tHàn'tbé fact of tHê accident,' in 'th'is casé thàt this én- 
gine-runner was not entirely coiiipfeîtent, or tMt he was^not a oareful 
man. The testimony of the plaintiff shows that the engine-runner 
had been an engineer long bëîdré he went on this mine, and that 
plaintiff knew it. 

ïbe mefè fact fhat he was négligent at .this time îs not sufficiei^t 
évidence of' bis incompe^ènçy., , .The,re .are ,nuroerous cases to the 
sanpte point. . Ther.e is no testimoay aufficient to-igO; to tbe jury to 
show his incompetenoy. And aot , only must: it appeâr that he was 
not in fact incompétent, but àlso that ther cothpany did not nse due 
carè< iri employing him; If the allégation wére ^ufiQciént, there is 
nothing to show on any ,of those points that the défendant is liable. 

The qnly othei? point is ^s to whëther there is anything to g9 to 
the jury upon the question of the bell. We are satisfied, on that 
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point, that there is nothipg to justify the jury in finding that the ac- 
cident resulted from the breaking down of that bdl. On the con- 
trary, the testimony shows that the accident resulted from the négli- 
gent act of the runner of the engine. No one testifies that plaintiff 
could hâve escaped if the bell had been there. The testimony of 
plaintiiï's witnesg, Curaelford, is that he could not hâve got out — 
that thejfe was not sufficient time had the bell rung. The cage came 
down 80 rapidly that he could not hâve got out of the way., ïhere is 
no testimony that he could hâve got out of the way. The testimony 
is that theeage, ordinarily, came down to the place where the bell 
was ànd stopped, aiid only came down from thât point at a given sig- 
nal from below. But this time it did not stop, It was the ordiriary 
practice to stop it within 60 feet.of the bottora and there wait until 
the signal to lower it was given, and then to lower it slowly. But at 
this time it not only came down without étopping, but it came 
rapidly. ■ ' 

At thë limé of the accident it came dowii withgreat ràpîdity. The 
engineer did noteven stop the engine when the cage reached the bot- 
tom, for there were somé 40 feet of fiable piled u^ on top of theeage. 
The testimohy clearly shows, and there is nothiné to the contrary, 
that the accident resulted purely and solely from the carelessness oî 
the engineer in dropping the ca.ge down at a rapid rate, without stop- 
ping or giving any noticu The accident, tberefore, resulted from 
the négligence of a co-laborer in thatiemployment. If the jury were 
to find, upon such testimony, that the accident resulted from the ab- 
sence of this bell, we should be compelled to set aside the verdict. 
We feel bound, therefore, , under rppeated rulings of the suprême 
court, to grant the motion, and we shall so instruct the jury. 

Instruction and verdict accordingly. 



Master's Duty in Sélection and Rétention of Servants. A master 
is under nO absolute obligation to employ only fit and compétent servants, 
but he is bound to exercise reasonable or ordinary care to that end.(o) As 
he is bound to exercise this care in supplying reasonably safe and suitable 
mat'hineiy for the use of his servants, and in maintaining the same in proper 
repair,(6) so he must exercise such care in hiring and retainlng only com- 
pétent employés. It is well settled that he does not necessaiily discharge this 

Y.<) Lanlng v. N. Y. Central, etc., R, Co. 49 N. Pacific E. Co. 49 Mo. 167», Gunter y. OmnitevlUo 
V 521 1 Gilrnan v. Eastern H. Co. 13 Allen, 440; Mannf'g Co. 15 S. C.443. 

''moot V. Mobile & M.Ry. Co.ii? Ala. 13; Moss v. (6) Ab lo hia dnty in ttiis respect, see note to 

O'A"0Jl t; St. r.QUis, etc., K. Co. 3 Ked. Rep. 341. 
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duty mevelyby tlie appointment of a compétent agent to perform ît, and tliat 
for its négligent perforwanfie by such agent the master i3'respon8lble.(o) And 
his duty is not discharged by the exercise of due care in hiring compétent 
savants metely, but tbe same care must still be exerciàed in continuing them 
in service^ "and if he retains an incompétent servant; aftèr ktidwlédgé» of his • 
ineompetency, or wh'en, in tbè exercise of due care, he ought to hdVB known 
it, hé is as respOtaible as if he had been wanting in thé same date in ' 
hiring.(d) If the master has exercisèd due care in the sélection artd rétention ' 
of his séi-vànts, he is not answerable for injuries ta a setvant' tht^UgH thé 
negligericé'ôf a fellttw-éervant. 

Wnd \i!RÉ Ï^Lî.'b^^ER-vÀN'i'S. 'tTjon this ^nestion ïhere là no'littîe' 
différence éff'bpihionàiilong the âuthoritlés. Thë Ériglish dortçliiè, ahd that ' 
held by thè' weight of authorlty M tÉiscOuutry, is, that ail the servants of 'thë ' 
same mkâterj' erigagéd in éarrying forward the cOmnâon eritei^Hsè, althbugli'' 
in différent departments, widely separâted or strictly subbrdinàtèll to 'dth'erg;'' 
are to be'rëgarded as fèilow^sèrvàtits, bound by tyetèrms of thélr eilipio^- ' 
ment torun the hazaPd of'aftîy iiegligfen'ce bf'any ôf tiièirttûtkibélr, sp'fàï as it 
opérâtes to'theii'''dettitentV(e)'' Iii'otberyordâ/where the 'général 6bjëct'|id' 
be aecomplîskéil is'irie aM tRë sàiipe, ttè eui^ib^ér ihê' siaiiië, thé âeVçM 
servants dëriVïhj^" âtitiiorlty ànd cotùbeiisàtion frôm the sime source, ail 
employés and ageilts, fi'Oifl tlie highést to the lowèsti, are regarded i.» fèlloW^' 
servants, no matter hbw " remote 'ftoni each ' ôthèr they' Uiay Usually bè' 
occùpied, or hôV distinct in .çhatâcter and nature itikybetheir' respective 
duties ahd emplôyments. and ivithbut regard tô àtiy differélicie in ràhk' 
or authorIty.(/) '' ■.'"'' ■ ■ ■ ' 

rKLLOW-SEBVANT8,ALTHOTTGH IN DlTFERENT DePARTMENTS OF LABOR. 

"In order that WQrknien should be fellow-servants," said Lord CîBANWpRTii, 
in Bartonsfi.ul CQàlÇçt. y.Beid,(g) "fi is. not necessary that tié workman 
causing and ihe wbrkman sustaini;^g the in jury sbould both be engaged 
in performing the same or similiar ajCts. Thp driver and' gùàrd of a stage- 
coacli, the steersman and the rowers of a boat, the workman whb draws the 
red-hot iron fronj the forge and those who hammer it into shape, the ëngine- 
man who conducts a train and the man yfho régulâtes the switches or the 
signais, are a)l engaged in common 'Vfrork. And so, in this case, the man who lets 
the miners dpwn into the mine, in order that they may work the coal, and af ter- 
wards brlngs them up, together with the coal which they hâve diig, is certainly 
engaged in a çommon work with thp miners themselves. They ar€ ail con- 
tributing directly to the common object of their common employers in bring- 
Ing the coal to the surface." To constltute the relatibn of féllbw-servants, 
" they need not at the time be engaged in the same particular work. It is 

(c) Fllke T. Boston, etc., H- Co, 63 N. Y. 649. (/)WilBon v. Merry.L, R. 1 H.t,.Sç. App. 326j 
653; Ollraàn t. Eiisterh R, Col 13 Allen, 44bj BBrtobiibiUCOEiICo>.li«ld,3Ha«q:â9&; Allenr, 
Quincy Mintng C9. T. Kitts, 42 Mich. 34; BootÛ Gas Co. L. R. 1 Ezcb. Div. 261 ; Roqrke v. Whlte- 
V. BoBtoû, etc., R. Co. 73 N. Y. 3S. MossColllery Co. L. R. ICom. PI pW.666j Rail- 

(d) Sbançy t. Androscoggln^ills, 66 Me. 41S; road T. Fort. 17 Wall. 663; Blake'V, Mitliia Cent. 
Micliigan, «le, r1 Co. v. Bolait, iéMlch. 510.513. R. Co. 70 >Jç, 60; A^Wo V. Agawam Canal Co. 6 
But see Chapman y. Krle R. Co. 65 N . Y. 679. Cnsh. 75; GllsUàhnùn T. Stdni' Brooi R. R; lO' 

(e) 1 P.sal. Railw. S 131. Cush. 228. , 

(f) 3 Macq. 295. 
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suiTiclsni If tboy ave, In the employraent of tlie Bampi master, engngod in the: 
same eomraon vvork, and performing duties and services ior tlie samegeneial 
purposes."(/j.) , ;,, ,>; -, 

Thus, in a récent case, in, thç English court of app,eal?,(t) where.the défend- 
ants, brewers,cont^a,cted ,witli one Aujsell tp unload a barge of coal for tlie , 
use of the brewery, at so mueh per ton, he to hire his help and pay them ont 
of the mouey received frqm. défendants, but haviog no povver;to discl.arge 
any employé without the def endant's, eonsent, it was held that , a laborer, 
einployedby Ansell in ualoa^ing the çoal, was fi fellaw-servant with those at 
work in the brewery(j*); The superintendent of the mill and a common spin- 
ner;(A;) a. master of a.^yessfil arKl tl^çi mate;(Z) the heads of diflerent^ depart- 
ments of work i,ix the sai^e,co^l mine, UQçfer a (îouiroon supenptefident ;(?«) a 
timberraan, whose duty ^t was to attend to the érection and repair of bridges 
in a mine, and a.miner;(w) an under-grpund workman in a coàl-pit and the 
engineer at the tçp of the,pjt ;(o) and jin " underlooker " in a coal mine, whosn 
duty it was to see that the roof Ayas securely propped up, and a corauioii 
laborer in the..?|)iine,(ijj— haVe been |ielçl bo be fello\y-S|ervants. Apply^ng thj^ , 
rule to railwây .s^rvicej ',' ail, ,wiio axe engag^d in aecoii)|llsl3ii:(g .the ultimate,, 
end in yiew— thsti îs,ithp running ôfthe road-^-must be.regarded as engaged 
in the same gênerai business, wit^in'^|t|ie .rul^;" e.g., a, Ipconsotive engineer 
and a master mechaniç o( the railroad[,;('3)..a track re|:îairer ând jthose in charge 
of the train on whï{;i| he.rodç;(r) those in charge of a Jocomptive and a sec- 
tipn-man engaged Jb repairing the trackj(s) the carpenterand those in charge 
of the train l^y.,,vïhich |je la carried to or Jrom his wprk, inpurs.uançè of his 
contract of service ;(<)■ the carpehtér and the employés in charge. of a turn- 
table;(M) a brakeman and an engineer on the same train ;{ç) à brakeman on 
one train, ànjî' the pondÛQJ;ôr or èngihegr' on anotHér train' beldriging to the 
sànlê com^dhy;(i<j). a trâ^krephirer àhd t^e flréhiàn or ën'gifteef ôf'a passing 
train ;(a;) and thè' çop^ductor ahd ôtiiers îti charge' Of a irain'àehti oiit îo cleai- 
the snow frôiïi'1;fiè fyàcfe and à snpt^-shovelef earriéd 

ÈVen uiîder 1^5* E'ig'i^^^ 4^"^'!^'''^^'. *'^^ remoteiiess' of the dutiés performëd 
is iiot ' wbolly im pi atérîàl to thé detéirùinàtiôn ôf the' qùeâtI6n as to who are 
feUôw-sen;âri'ty^ Sai4'!Lord'ÏUsti'0pCoTÏy]^^ Chartes vi ri^'ZbV :(a) ' "Many 
cases mây be put wMetë the màstèr 'oïï^ht bé liable,'àâ whére he carrîes oh t'vvii 
diistinèt businéssesi and'a persoh èmployed iti oiie'of them is înjurëd by the 
négligence fiï à, perspn èmployed in the pthér." '^^hô principl9"tipon \Vhich 

(h) Lehigh' VàUéy Coal Ci). v.'Jonéi, 86 Pa. St: • <«>F08ter v. Iffiûiieiotii, etB.',' R. Co. 14 Mina. ■ 

432.., ■ ;■ ■- r 'V 'il.:; > ■\--.\:.. ■ . .'SaO- ;..:...., •,..,.. , : ., . ,.: ■ 

(0 Charles v. ,T»y lur, 38 Lnw T. (N. 8.) 773. , (0 Senver v. Boston, etc ., R. ^Cq. 14 Gray, 466. 

(j) ' tiinpare Bourse '"ir.'Whtte MosS Collïéiy (ii) Morgan T. Valb of Neaih R.-Co.'L. R. 1 t^. 

Co-L.^R. ieoin..Pi:. Dlv..66»i.'î ,i;: '::') 'B-l-l»;. . • ■ ; , ': 

(ft) Albio V. Agawam Canal Co. 6 Cush. 75. (i) Pittsburgh, etc., Ry. Co. ♦. Lewis, 3i Ohio 

(OHalvei'son.T.^Miseii, 3Sa,wy,662. St. 196. , , „ . ., , . 

(m) Lehigh Valley Co»} Co. T. Jones, 86 Pa. St. (vf) Plttabivgli, etc., R. Co. T. Dévinriey, li 

'••'■<■'. ' ' !'. ' \ '',".' '.V':"' '■ '■ ' '. OMp'St-'W.?- '-.■■ ' ,.,'■„ '. ■''.■' [ 

(»î),Q,aincy,Minipg'Ço.,V. Kitt^,'42Mlçli.34. , ' ici) Whaalénv. Mad'lilTer,' etc., jl. Co. 8 OWio 

(,o)>iirtoashl)l,ï.;par,ëov,i^eid,:3Macq.2C6. St 249. , ^ ', ' ' 

. (p) Hall. V, .Ip^ïjson, 3' HBrl'. .& fc. 589., ' ' (y) Howlanâ ▼• MHwauliee, è.t,o., Ry, l o. 5i 

(y) Hard V. Ve'mont,etç.','R..Co..3gVt..473'. , •Wi.«.22i. ' ' ' ' 

(r) Gilsliaiinoii /. ^tony Bi-ook R. Co. 10 Çush. (a) 38 I.awt. (N. S.) 773, 775. 

228. , ' 
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such casea woald rést liiay bij gnliiered from'tiie opinion of Justice BLAGKBUitN 
in Morgan v. Valeof Neatli ]î.'Cù.,{b) wliere hesays: "There are ôïany cases 
where the immédiate object on wbièh thè one seïVatit is ëmployèa is véry 
dissimilarfromthat on which the other ia ôttlployedî ftîid ^et tfte rt** 0/ tft- 
juryfrom thenegligence oj/^ the one ii'^inuéhanattii^Pând, rtecessàry eonse- 
guenceof tM emploptnent wMofi the oùAer accepte, that it musfe be included in 
the risks, wWich areto be consïdered in his wages." • 

The converse of this proposition: lègittmatély Mlows, khd is sustained by 
some of the Amercan courts. The principle was thtis stated toy Hillyee, J., in 
KiélUy ~v. Belcher SUmr Min. Co., (c)referred to in the principal case: " That 
the seï-vant, having voluntarily entftred into a corttract of. service to do a speci- 
fied work for et specifled compensation, hastherebyaceèpted'theordinary périls 
incident to doing that work; and whenever the négligence of another em- 
ployé <?f the ^me master can be considered an ordinary risk, one whieh he 
might reasoiiably anticipateiflt the tiœe of making his contract, he accepts 
also the périls liable to happen'through such négligence. And It seems clear 
th^t upon this pidnciple those only ata fellow*servants for whose négligence, 
one to another, the master is exempt, who serve in suoh capacity, and in such 
relation to the master and each other, that the me^is of the servants to pro- 
tect themselyes are equal to ov greater than those of the master to aflord them 
protection, and that, further than this, justice and policyforbid as to carry 
the implied poijtion of the coijtràct of service, Beyond this, an injured serv- 
ant bas as çîlear title tfl relief against the. master ; as ia,8fcranger, upon the 
maxim of respondeat superîor." If the true reason for themastér's exemp- 
tion is, that the serYm>t.ba8taken the risfcoftbfé négligence ojf his fellows into 
account when flxing his}\v^ges, thenh* should be held: to hâve assumed only 
,t|ie risks wWch he couldxeaspflablyisntjcip^tewhen'accepting the S£.vice.(d) 
Applying this te8t,,it was .hjsld tjiat a draughtsman in a locomotive works 
,w,as not afello^.:servant with.a earpenter;employed in "jobbing" for the 
j)rsQprietor, or wi;i;li ^aborers engagea iia exca!vatmgj>,celîar;under the building, 
under, ,f he djyectiçns «f the çargenter ;(e) noï i» carpentefc in, the service of a 
railway coijjpany; jv,i,th those jR [cshaa-ge pf ; ft train on whieh he is carried to 
t^Hjà Irom his ,work;(y) iHov a sçction liand,,pp a ïailroad several hundred miles 
in length, with, tl^ef^n^uctoriÇind enginflerpf ^ traio ;(,&') ,uQr a laborer, em- 
ployetl by a stey^re to unload- a, yçssel, with; tt\èma.te.[h) 

Thfire are other Âmepi<î«n, courts tbat denythe Engliah doctrine upon this 
point, but base their conclusion upon différent grounds. It is said that the 
master's exemption rests uponigrounds of public poUcy-^upon the expediéncy 
of throwing the risfcof injury upon .those'svhp are be^tabletoguard against 
the danger^, A master is not, therefore, liable for an injuiy inflioted by one 
servant upon another, where the tWo are co-opehiting witlj çach Ôther în a 
particular bu^inp^s at the tii|te of the injury, or are, Ijy/their usnal duties, 

(6) 5 Eest Si s. Bro, «80; 8. C. 33 La» j;.i<(J.«.) ,y <^) NashVlUe, eté.'^^R'.to'. v: Carroll, 6 Helsk 

«0. • ,. ,.>,,., V , , — . m: • 

;(c)8Sawy.«)0v i (A) MuI!Bnir.PhlIn<ttliihla,etc.,8.S.ed;78p«. 

(i!)Balrd!f,Pettlt, 7'0Pa.,8t.477,482.- ; 8t 2S. ' Whbthel" they wéré ïènow-seïvaiits was 

(e)Baird V. l'ettit, 70Pa.St. 477, 482. .; i a questltià fdr thé jury."' ■'■'■' 

(/)0'DoBnell V. Mlegbeny, etc., H. Co. M Pa. ,..,.•:, 
c. 239. 
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brought into habituai consociation, because they hâve tlie power of infiuencing 
each other to the exercise of constant caution in the master's woi-k (by ex- 
ample, advice, and encouragement, and by reporting delinquencies to the 
master) in a great, andin most cases a greater, degree than the master. 
Wliere the servants hâve no opportunity forsuchiinfluepceo ver each other, 
the reasop foç the master's exemption no longer exista. Accordingly, in a 
récent case in Illinois, where this doctrine is-elaborately considered and tlie 
authorities reviewed, it was lield that a railway company was liable to a 
track repairer,' whp, lyhile standing bythe track, was struck and injured by a 
pièce of coal çarelessly thrown from the tender by the flreraan of a passing 
train.(i) Similarly, .an enginerdiiver of a railway bas been held not to be a 
fellow-servant with a laborer in tlie company's car.penter-shop.(j) And the 
sam6,doatrine,haSibeen hpldiajid applied. in other state3.(&) 

FeLLOW-SeRVANTS, AliTHOUQH ONB IS Sb^BJECT TO THE AtJTHOKITY 

OFiTHE OiHBR. "Said CooKBtTKN) Ci J.;'ln thé' 'case of Howells v. Landore 
Stéél Co.:(ï) «'•Since the CBse ot'Wilsoii vi Merry.{m) in the hoûsë of lords, 
it.is hcît'open tb/dispute that.in gênerai) the masteif is not liable 'to a servant 
for the 'négligence of à fellow-servant, though he be the manager of theeon- 
oM?nj" and the eertifled manager* of à colliery, appointed Hndera statute, wàs 
held a» fellow-servant with a. workeriiii the mine. By the weight of authority 
in America as well. as in England, the fact that thé liegligent Servant is su- 
perior in ;»nthority to the injured servant, thAt he hires and may discliarge 
him, and- raay direct him as to his work; does nôt ënlarge or modify the 
master's' liabilityt(w) ■ ' ' ' 

..But thistriile îs'not acceptedi without modificatlort, in this country. First. 
'JChere are a number of authorities that hoid that if the màater hàs placed the 
ôiitire charge of the business in the haildi^f ati agent, exercising nd author- 
ity and no' stiperinténdenee of his dwii'thefein,âii6h' agent représenta the 
luAstet, and fdr his liegHgenée the master ïs respoh^ible to his 8èrvants.(o) 
•'Owing' to tUe fa«t that' the btistôess' of corporations is transaetèd'by irieans 
«f agents, they would esoape the jUst triëasuïë of liabilîty, nnless thé rulé ap- 
■plied to thera. '■ Ih this respect, both as to liability and for protection, they stand 
on the same footing with individuaîs.*'(ip) Secorafi. ■Byotiier authorities the 
ruleis denied altogether, and it iB held'thàt' if' thé i*èlàtiôn of sùperior and 
subordinate is shown to «xist between the négligent and the iiijùred' servant, 
thie latber beiragsubject, tô the^dl-ders 'aild botitradt 'bf the formel^; f Héi maàter is 
■i,i,i v; '• ■■■■■■ '-'■ ii ■-■""! ■ :\ jfi"''- '■■; ' ''■■■ '•'■'' ■■ ■ ■ ' ■ ^i- î . '•• 

, (0 Qbiioago, etf!;, B, Ç<>.T»MorBO<Ja»^9aJI!-?02», îMercli!l!ite'MàhnPgCo'.13ÔMa89.374îkcéosker 
'(>) Byaji V Chicago, etc., R. Co. 60 111. 171. ; ,T, Long Inlanij ;Ii,j ,Co.. 84 N, Y, 77 j K«i»9tone 

(te)-C<ibper Visitons, 30 Ga. lièiVxyWlsVille, 'BiidgeCo.'r. Newîjerry, 93Pa.St.246. 

fto.,E.CQ.v.iC»yws,*BusB,S69; Bfaihvîllo.etc, ' (e>iiehlgl) Valley Coal Co. v. JOtiee, 86 Pu. St. 

R. Ço. y. Jones, QHelsk. (Tenn.)27, .,_ ,, 438;J^ijllaïi s. Philadelphla^ ete., S.S. Do. 78Pa. 

(ij L." Il' W Q. B. 62. St.26jGorn|i!yT.,VulcanIronWorks.61M:o.âi)2i 
■(te»)li. R. lH!i;.'SeL.Aj(!p. 323. '' KrfnU'^,'êt(S,,R.t!o. v. Litlle, ISKan. 26!i; Miiîo'ne 

(n) Murphy T. Smith, 19 C. B. (Pf . S.) 361,''GaIla. Hathaway, 64 N. Y. 6 j Beeaon v. Green Mciuntain 

glj^Çiy.Piper, 16 0, B, {N.S.)669sZeIgleryiÇpy, GeldjajnlngCo. 67'Cal.20. 

ïèï Mass' lo2 ; Marshall v. Schricker, 63 Mo^ 306! (;>) Lehigh Valley Coal Co. v. Jones, f6 Fa. St. 

LtVM;(eç,jy.^i»dro^iiOgginiR. Po.62 We,.463i- Peter- 432j Howells v. Landore Steel CO. Li R. 10 Q. B. 

spB y^ WhitebresialiiCoal .& JM,m'"g Coi.60 lowa, 62, Blackburn, J.j Alleà r. Kéw Gas CO. 1 Excli. 

eWVo'Connell V. Baltimore, e^p,, R, Co.t20Md. Diy. 261. 

212; lUaloiie V. Hathaway. 64 N. Y.6; Curran V. ' ■ 
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ïihhïklj) Aeooi-clingly, a quàl'rfman and the'foreman of the quarry;(f) a 
brakeman atid tlie engineer or conductor of a freiglit train ;(s) a raflroàd fa- 
borér in buildiftg a culvert and the superinténdent ùhder whose drdèrs he 
acted;(î) an architectànd à siiperintendent, having général chargébf the érec- 
tion of a building, and a Workinaii thereon;(M) the " sëction-boSa " on a raii- 
toad aûd the worlcmen uiider him ;(?5) the condttctor of a construction tirain and 
a boy df Seventeen, émplbyêd as a laborer on the train,{«))^— ïâvëtieieh iield not 
f ellow-servants. Third. ïlie test laid do^'n by the New Yprk jQourtgiSi that,. in 
coder to charge, the master, the superior servant must so far stand in the plaCfe 
of the master as to be charged with the performance of dûtîes to'Watds thèln- 
ferior servant, which, under the law, the master owes to such servant.(a!) In 
the late case of Crispin v. 5a66itt,{y)-where it was left to the jury to détermine 
whether the " business and flnaneial man " in charge of the defendant's iron 
Works was a fellow-servant with theplaiintiff.a^laborer in the y^orks, who was in- 
jured by the act of'the agéullh'c^eïéssly tfatniSg^bn the'stéam of an engine 
by which the ,p}aintl|ï was standing, Judge Kapello^ ^tates^he New York 
rule thus: "'iÈe iiàtàlity of ttié niâster does riot dépend upon the grade or 
rank of the employé whose negligeoCB eaïfâes thff injuryv/. -AfluperintenOent 
«ï£a fa«toE}%;althougi^ ha'v^ing poweEitoiemplôy menioi repreHenfrifeeitfldsterin 
other respéctsj Isi^in theuaa«isge«Betir of thd inachineryi' a- felioMv-aérVaftt of 
the other operatives. On the same principle, feàwèTtei' low ihe gïàdô '6t rank 
of the employé, the master is liable for inforl^ésbaused byhittj'toiàribfclieir sèrv'- 
to,'ff théjr ïe^iflt frb'flnniïe^yÂifMidii''éï ^dtnëàiitrdf the li'astôf .\Wiièh he bas 
toflde|dip^|aèhïiVffefM-9tap^ '*'„%.; iîabilîtf;af"tï;^'^pr is 

tiiùs^iiàade'tp'depend up^ of^ç act int^e pez^foij^xi 8^.90 of 

viçhjicîilthe iiijîj,i;y,^T^^es^ jïit^ rega,fd to th^.rarik ofutbei «ujpjpye .pppfprm- 
\wS^-i WAS is,çihftpsrtaini,ug,tb,i|he;dutx,tljt©ina8fcer!.owe8 to fiiaséryante, he 
ig ire^sppnsi^hiefiPitbBm for, tbefjnD.«nneir «fits. performance, j The otaiveiBe of 
the .proposition necesaatilj^ follow!». oïlf the dctisone which pertaiiiS' orily to 
thé diity of an ©peiwtivie, th'« éiôpïoye perfôrming Jt is à inWé'sérVattèVand 
themasteî'^ AltftëûghftkMB tami^iîîgèH' is tiot^liàbïé to^a fëlidW-Sâ-v^ftê for 
it^ impibpei' pei^rWiaiicè;" JÈ^etife'è, fe'^^ la tlie' m^s^^'s - duty,'|»', mi\^ bis 
s!É^/vrapt9J'Mth' réâébtia^^ sàf e 4ïàc|if nef^ and \ ^ kpgp tf'f "^/amé, |n ,pro|)e|r re- 
pair, tlîViig;e,nt,j9'^,s|çi;y^t jip .i;?6çpj,^e 4!2Îegaitp'ai tiiîa.^di^^ i^low- 
Sjç^':j\an,t! pJE.jj^i^" oip^,w|W;U8^,t>i?j;m 

ïimnbeitpfiCai|efc(^);t^Pttgh thjejçopj»»}! ifl:maintaiaed in Bnglandamd ineome 
American eûurts.{6) The inspecter of tb©' maehlrtei^'a»d'"app'lîanÉfe8''of a 

iCs),Ut^e,Miftmiil.Ça.\;.StfyeB»,2QW%^S A («?)iCWciigo,;«f<»i,S.Cp<TiiBfty8eiltW'î7 MIch. 
Pit'tsbnïgh.èfc.Ky. 60. V. Devlnney, 17 0hioSt. .205. i 

m, 210; Knoxville Iron Co. v. Dodson, 7 liià',' ' ■ (iyHofni/gle%rtdW''1'6ifc^&.Tl.Tïtf!Ms'5?.-ït" 
(ïipsi^L'i WidS. .|0<>int>»ieKamln)^V;UBtfrn«nif ;h 608;iFl]ket. Bistota; «^ijJK.Cti. SSÏ^. V. 619. 

'% eowiéS ^i'tliifflnô'dH, 'ttc.;6Fc«.84l*. a. ■ >« sic., k!'6ç. 73,t£>, ^r Wiwooà y* Chi. 
3M.. Cdmi!ih*è'i>itlétfà*fell,i Mo.', %fi ûà. ¥. tÀm», ' ' ÈàkoPètc.,-»: 'C'o.'A WlJ.' Ws : 'àJikSii^- i^l'Andro- 
?3QtçoSt.ilSfc -jÀni 4-; MiuJ.."-. lOii k: aii ,!)... pc»g!gittMIH8,le64l*iJ4îol)f'ii nau':, ;i >.,; 

(0 Kansâs, etc., R. Co. T. Uttle, 19 Kan. 269. (») CoInmb»*,;«t(»wE.- C()<;T^ MiKdddSl IniJ. 

(«) Whalen v. Centenary Church, 63 Mo. 226. 174 ; Wonder T. Baltimore, etc., R. Co. Zi Md. 

(v) Lon'eville, etc., R. Co. T. Bowler, 9 Heisk..]i;,4UiiJBa]3>l«im V,>C9lltraiBlGo.ai^.74liawM3; 
Cïeim.) 866. WuUer v. Soutli.eastein K. Co.2 Harl. Jt C. loaj 
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railroad is not a fellow-servant with the brakeman of a train, (e) or with the 
engineer.(d) But the workmen emplojfid in a raachine-shop of a railway 
Company are fellow-servants, so tLat if & bpiler, sent to the shop for repair, 
explodesand injurea.îv.wprkjjian by refisou of tlie négligence of another work- 
man through whose hands it bas passed in courte of repair, the companyj» 
not liable, thougb itwould havebeenotherwisehad jt been placed in the hands 
of an employé toj; wse.(e) Wayland E. Benjamin. 

Searlè v. Llnû»» Jr, 11 -C. B. (N. S.) 429 ; Coninf (<») Dsrkin t. Sharp, 8S N. y. 226. 
T. Belfs!>t, e«(i., K; Co, I. B.i9 C. L. 498. ; («} Hurph; T. Boston, ets., B. i.u. tjâ N. If . 14(> 

(c) Long T. Pacifie fiaUroad, 66 Mo. 226. . . . , 



Fletoheb ». New York. Life Ins. Co.* 

[Oireuit Court, B. 1). iluiouH, September 23, 1881) 

i. Corporations— AoKNPi-Acrs, vrmss Bindins. 

ÇpnH»^tion8 are: beld to whateveris within tbe apparent scope of thei» 
, Agents' powers, unless parties with whom 8U(»b, Agents contract hâve notice 
that their powers are liroiteid. ;. 

I: iHSiUIUNÇBrnAW'I'IÇATIQN— FaAtn>. : < 

Where a party desiring insurance upon, bis life signjed an application whicb^ 

cpntàiiied ah agreecàei^t tbat thestatementsand repr^fientationa therein should 

' be tiie basis'oï the conbact,,and warranted their fuilness: and whicb also con- 

tàined ànti^éement that nO statëmentsl représentations, or information made or 

'given by 6r to the perâon solioiting or taking his application for a policy, or to 

; sny other person, should bebindih^ on tbe Company, or in any manner àSect 

' its^rights, unless such statemeUts, représentations, or information were re- 

ducedito writtng and presented to .the officers of'the company, at tta hom» 

, 'ofBLce{,and '^b^re such application containisd two f aise ansvers material to the- 

risk.which b^d been writfen therein by the agent ofthecompany -tThoexam. 

' ineâ tbe appllc'ant and took his application; /t«2(î, tbat no suit could be main- 

taicled on tbe policy in case of tbe assuréd's death unless it were provedi 

thât the àssured's anst^ers to the questions to wbicb ïalse answers had been 

inserted, were true ; -that tbe false ansi^érs' had been IWseited by the company'». 

agent without the assuréd's knowledge's'and tbat sUch agent concealed from 

:; theassured wbat be had written'in t&e application, and Induced bim to sign it. 

without knowingwbatitcontained. 

\. Bamb. 

Palnl évidence is 'Admissible in such Cases to show fraud on the agent's part. 

u SAMB-rr-CONOEAI^fBNT. O» AGKNT'B PrACD, , . 

Wbere an applicant for insurance discovera before the policy is is8ued,«r tbe- 

ârst premium paid, that thé'céihpany's agent bas obtained b4 signature to an 

' Application COnt^ihîng;^lse ansWçrs, it |s his dûty ip g;o no further In tbe 

' transaction ; but. if be does not. make thé discoyery until after tbe policy bas 

been isiaued and<the first premium paid, he is not bound to take auy steps t» 

! haTè the policy canoeled.' 

«JUported by B. F. Bai, Bsq., of tlw st. LobIi bu. - 
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- Suit upoïi aîpolïisy of iQSttraûoe upon the life of G. S. Alfotd, de- 
ceasèdi by his executor, ThoïûaS'C. Eletébet', for $10,000 and interest: 
A newtriâl haviûg beêà gfàû'ied tîiereiïi/(sé& 12 FiiD. Rep/55T,-)' thie 
casé was a second fâme^Miedbeforë a ijttï^^ BtidéJUJë' hiàvifag tteèù ' 
introduceii by the défendâfaiteàdiiig to pïove that iwo ana^ets, e6n- * 
tained in Mr. Alford's application" iEor iafeutànoé,' wefe' îalse, the plâiii- 
tiff offered paroi évidence, whicb wâis admitted, ténding td prove thàt . 
the applicant's anôwer had beentriiiej that the f aise ariBWershad'bèen ' 
inserted without his knowledge by the agent ■who took the application ; 
that the applica,nt sigaed the ajiplicatioh, supposing it coiitëinéd his 
answers as givéïi;' Sttd that his sigdataré thereto Was ôbtained by the 
conipany'B agent by fradd; For a report ôfthefirst' trial sèé 11 Fe». 
Rep. 877. For a repôtt of opinion -On demurrer to the replioatioti 
see 13 Fei). Rep. &2e. • . . ^ , ■ .; ; < 

George D. Reynolda, iat'plèkmiiÊ. ■ 

OveralléJiidsoh,îovà6ieïlfyiMi'' ■ :'[ ; ) ;; 

■MoCeary, g. J.,'(dra%.)''^The^'riticîp«(l facts in this eà8e*.rfe nbt' 
dlAputed. The màittëirs for y<yù* lébûsifleilation will f ail Mrithin a vei?y= 
iiarrérw compaès; Tt is ihetoËîréiiOt'iietfé&saïy that- the court àhoald 
charge you'àfr'aiiyi^ëiat'iefagth:''!- ':>"■ '■''• ■' '■• :-' ' ' ■'■'■' 

It is admitted' UhatithiB pôlibjr'ôf îûsiiràhcè wàs exeeuted by thW- 
défendant compaliy>, that it ■ was= a^ pdlièy ripoii the life'of Gffiildùâa 
S. Alford; tbar-Mri AlfèM dle'd;%«^Vïng/pàiâ hisjyiréîflium^^^ 
tîttiô of his deatli ; ' tha% the* plaâiïtiff hé^^e is' his executor; and' iëen- 
tilled tô reeovér,' if -a caae •hë.i'bôefi lûadB ôut upon''lhe conti^àctl': 
The défense is that the applikjatit for insuratoce, Mrv Alford, ai? the ' 
time'of making his appliôatiôil,'JJaade certain étateÈttekits iii writing', f 
iàthe applieatioû', tThieh -wërëTintrae atid ^hich were màterial. ' 

- It is said tliat he rëplrlefeeritéd 't<i> ÏM" ageiit ' of thé" eompahy that' 
he-hever had an";^ difeeasë <if "the kidbeys ; théit hë'represented thàfhë^ 
never had an attending physician ; that in ail respects his S.ppli'ca-' 
•tionwasuntruej'àtid; thèse bèifegmateriâl niattery, it^i^ eîaîtiiedî thiat 
thë ebntr'act baâed upon tlièlii-ié'toid.' In ana^e* tô'thisj'it is'sftid that^^' 
although there is a WtitiÀg' «éôhtaiùiiig' thesë ' tepifësen'làticjnS, ând 'âl-^ ' 
ihoiugh it is sigtiëd by'the asâûtect, 'MrrAlfoïfl, yet'thàt*^:^iting wa*' 
obtàined frorâ hirù' byfraud'^nÙhe'part of thèagén^ ofHhëîïïMirancë' 
Company. The law is thàt' aii' iiïstirance compaià^;' ^ikô ad^y'^other' 
péi"ôon, naturalor totifieialv niay.'api)Oittt 'aH' agenit, aïid 'may put 
limitations ùpofl the pbw'ërà'of the àgëût, pïoVîded knëwledgë or no'*' 
ticïë of thèse litoitatibhy b^brtiiight'lïôhiè td thepàrty With%hbtù tJhè' 
agent côntraèt'ïi'; 6therwisë''t1ie ^tiiWipftl^-^ih' this éasë 'the 'idaiitaneë* 
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company-^is heM to whatever is the apparent scope of the agent 's au- 
thority. This doctrine is invoked hère, and is applicable to a certain 
estent, and.only to a certain extent». There is a limitation in this 
contraot upon the power of theinsurance agent. The company is not 
to be bpund by any représentations made to pr by the. agent, unleas 
thèse représentations are, put in writingand submitted to the Com- 
pany. Therefore, what is contaiued in this application, although 
the answers were not truly'i!eporded, wpuld be regarded as constitut- 
ing the basis of this contract, unless it oan be avoided for fraud. 
Consequently the question for you tp détermine is whetber there was 
à fraud in the procuring of; thisipolicyof insuraneC; by the agent of 
the insurance company; and upon that subjeot I will state what I 
understand to be the cofrect rule. If the jury fi>ad from.the evi^ 
dence that at the timeof making the application Jfr.Alfordtpld: the 
agent of the défendant that he,.4lford, had had diabet^s^ and re- 
ferred him to his physieian ooneeriiiBg it, and. tha,t suçh agent <3om- 
mitted a fraud- upon Mr, Alford: by inserting false answers in the 
application and suppressingithe: answers actually given, and by 
concealing from him what Ji.e, the agent, had written in the appiica-» 
tion, thereby inducing him to sign said application without knowing 
what it Qontained, then the plaintiff is not estppped to recover. , 

You will Bee, gentlemen, that there are two things to be shown : 
First, that the assured, Mr. Alford, made true représentations with 
regard to this matter of his haying ha>d a disease, and his having had 
an attending physieian; secondly, itmnat appear that. the agent of 
the Company, for the purposè of inducing him to insure, for the pur- 
pose of obtaining from him the premium which he was to pay, 
falsely inserted in the application answers which he did not give; 
and then it must also be shown that Mr. Alford signed the applica- 
tipn in ignorance of the f^et that his answers had not been truly re- 
corded in it. 

If ail thèse appear, then there is a, case of fraud established. The 
burden of proving fraud is upon the plaintiff. The presumption is 
that the paper which was signed by Alford contained his true an- 
swers, and that presumption must be overeome by proof ofifered hère 
by the plaintiff. I think that is really the only question that there 
is for your considération — the question of fraud. 

There is another point made by counsel which deserves notice. 
If the plaintiff ascertained before the contract was consummated 
that this fraud had been practiced upon. him by the agent, it was his 
duty then to stop and to go no farther; that is, if at any tim* before 
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the policy was delivered to him, and the first premium was paid, he 
discovered that the agent had ' committed a fraud upon him and 
upon the company, because it was a fraud both upon the assured and 
the company, then it was bis duty to stop, and to décline to go any 
further with the transaction. But I think if he did not diseover 
before the policy was delivered and the first premium paid, that be 
was not called ùpon after that to take any steps for the cancéllàtion 
of the contract. The défendant bas tend'erèd liere iii open'coè'rt ïhe 
sum of f 888.26, You will, in any event, return a verdict fOr tlîat 
amount. Tïie coùtt will make sueh ordèr with regard to coÉfts as 
may bé considered rigbt, àftér you hâve rettirnéd your vëitâict, if you 
givë no mol^é tban thât. ' ■ ; 

ïhe* ^^eBtion for you tp deterniitie is vbëttier the wholë amoiiHt of 
this 'pôKcy is' due,' or 't^rhéther-jjrbtir Verdict is to be Obly f or tliie àntiount 
tendered, wHïclïîë $888.26.; ^riyôuïnd for theplaintiff inthëwhole 
amount, yôù will 'giVebiiiiinVétëSt àt thé rate bf 6 per cent..^Bl*an- 
riùm from 60 dajr^ aftèr the date wheù the prôbf Was fil'ed, 'âild'tbsit 
date ia thé fohrtèenth of Deéèmbèr, 1880, so thàt interest wbuld be- 
gin 4io run îrom the fourteenth of February, 1881. You will bave to 
bear in mind thèse dates. . • 

Your verdict, thérefore, wîÏÏ elthér be for the sum of |88i8.26, or 
for the amount of the policy, with interest from' Pëbrùary 14, 1881. 

The jury réndered a verdict for plaint iff for the amount of thè pol- 
icy, with interest, and the défendant tberèupon took an appeal to the 
supreine coiirt. 



Thomas w. Lennon. 

{Cfireuit Court, D, Jdassachuestt». Januarr 19. 1883.) 

1. Copyright— Dkdicatiok—Scopb of. 

A. dedication to the public of the arrangement of a musical corapositlon for 
the pia^o does not dedicate wbat it does not coataïQ «nd what oaaaot be repro< 
duced from it, and défendant does not, thérefore, poçsess and bas no right to 
perform such Composition as set for an orchestra, althoùgh he should hkre the 
opportunity to copy it. 

2. SAMB-^MOfiiCAi. Composition— KiGHTS dp Composer. 

, 4^nopera|f more like a patented invention tbaaa;common dook, as to the 
rule that he who obtains simijar results, better or -worse, by gimilar means, 
ihdugii the 6pportùnity is filnilshed by an unprotected book; sliouïd be held to 
infringe'the rights of the compùsitir. 

v.M,no.l4— *54 
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3. SASIE— IlTJTrNCTIOÎI. 

Where défendant bas undertaken tlie représentation of plaintiff's full score, 
and bas hastened his préparations and changed the day to an earlieï one for 
the purpose of anticîpating the performance of plàinttife's assigns, a motion to 
enjoin its. performance wiH be granted. 

In Eqnity. 

Browne, Holmes é Broivne,toi^compl&ma.nt. 

T. W. Clarke and J. H. ^«r/ce, fpr défendant., . 

Befpre Lowell and Nelson, JJ. , 

LowELL, C. J. This ia a motion to enjoin the défendant from 
causing to be performed Gounod's , oratorio, or cantatai, oalled "The 
Eedemption," with full orchestral aCcompaniment. , The plaintiff is a 
citizen of New York, and' the, defefl.dant is a citizçn of Massachusetts. 
The hearing was on the bail, the an8wer,,(to be takenas an affidavit,) 
a stipulation of the parties, and oral évidence of expertp. Charles 
Gouijod, of Paris, comppsed the oratorio in qviçstion, with, an orches- 
tral acoompaniment for 40 pr more pièces, and eaused it to be per- 
formed for the first tinie, under his own direction, at .Birmingham, 
in England, in jA-ugust last, on occasion of a musical festival. The 
défendant avers his belief that the full score has been publishedin 
England, but he adduces no proof of this, and the stipulation finds 
tbat'this belief Jrest8,<)nly upon the understanding, that the law of 
England requires a deposit of a copy of ^ the score in the British Mu- 
séum within three months, after the first performance. The law ap-: 
pears to make this requirement unless the score is in njanuscript ; 
but we hâve no évidence whether the score was or was not in manu- 
script at the time when it should hâve been deposited if not in manu- 
script, nor whether it was so deposited, and, if so, whether it is open 
to public inspection. There is évidence that at some time, not spec- 
ified, except that it was before the answer was filed, a few copies 
hâve been printed, marked "as manuSeript only," for the use of the 
performers. We do not need to décide whether, thes^ copies were 
manuBcript in 'the sensé of the statute. There has been, time, since 
tfee défendant first ilndértook to aet as if the oratorio wae open to 
him, to ascertaînthe true circumstances of the case in respect to this 
supposed publication. The composer did permit the words and vocal 
parts of his oratorio, set to an accompaniment for the piano, to be 
pnblished in Efigland, and the bodk cail.'be bought in Boston, and 
hns beenproduçed in évidence. It is believed and aamitted to con- 
tain ail the mélodies and harmonies of the original oratorio. ; It bas, 
in the mfxrgin, références to the particular instt-uments whieh are to 
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,)?e, eip.pîpj,ed în playing.tlie^ différent, parts of the pièce, or many of 
iliém. The plamtifï owns'fôr thîs country whatever exclusive rights 
Gcunpd retained or could retain after the publication of the bock, 
'ïhe défendant àpplied tô tliè plaintïff tb Buy the exclusive, right pf 
perforiniiig 'tte oratorio in Boston, but was told that negotiationS 
were pendîhg'with thé! Hàndèlaûd "Haydn' Bûciety, of this city, for 
ihat right.' Thèse négotiationS resulted in à purcliase by that Soci- 
ety. The défendant appears to bave gathered^ from sométhing -which 
•was said to him by the plaintiiBf, that the negotiations with the Han- 
del and Haydn Society -weré Ukely to ïall thrp'û^h, ârid to hâve beguii 
his prepàratioûs as ifthfs '^ere already sure. 'When he heard that 
the bargain was' tnade, lie ùndertbdk tb proceed, and' to àdvance his 
pèriPonnance so as to bring out (ïôunod's "Eedemption" bëfore the 
timè fixed by thé Society for theiir first performance, anid ftccordingly 
advertised l^is owr^ for next Sunday, January 21st. Thèifeupon this 
bill was filéd, and the défendant inbdiAed his àdvertisemeùt, by ad- 
vice of counsçï, sb that, in tlie part màterial tb this casé, it read 
thus: ' - 

■ BOSTON THEATEK. 

SùiniiiY EVENINfe, JANTTARY 21, 1888; ' 
First Performance In Boston of 
GOUNOD'S REDEMPTION, 
With New Orèhesti'atiotïàtrahged'froiri ' ■ 

Indications iln: the publiBhed' ; 

Piano-forte Score. 

' R is admitted, for the purposes of tliis, motion, that the défendant 
has nbl copîed (îonhod's score, but has procured the band parts to bè 
inàde by sonje unhamed composer or ariranger pf mùsic. 

Two questioiiB bave been ably argued beforé us : First, whethèr 
the publication of the book, with the scbré for the piano and thè 
rharginal notes, gives to every one \lî^é right to réproduce or oopy the 
orchestral score if he can; «èconi,'whêther a new orchestration, nqt 
copied from the original by memory, report, or otherwisè, but Ihade 
from the book^ is ,a,n infrin^erpent pf the plaintiff's rights. Thèse 
were the points, a.rgùed, foç 3t was adniitled that à on 

the stage js not such a pîubUcation as wnl' déstroy the exclusive com- 
mon-îaw right of the àuthpr and his assigna to à dramâtic or lyrical 
composition of this sprt^ thouga the composer is, an alien, not èntitled 
tp the bènèfiliS^JpiP out'^iawbfjStàtutpry copyiri'èïit, ^éin^^v. Wheatley, 
À Phil/157;'FottcicaMtt v.i*ba;,'& Blatchf. ëYi CîTOwé V 2 Biss. 
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208; Palmer y. De Witt, 47 N. t. 632; Tompkins y. Haîleck, 133 
Mass. 32, 

1. It is clear that the book is common property in the United 
States. Wiiat does it dedicate to the public? It was to instruct us 
upon thia point that experts were examined ; and their opinions were 
unanimous that the score for the piano contains ail the substance of 
the oratorio, but that the limitations of the instrument are such that 
it ig impossible to, express in such a score what the orchestra ex- 
presses -with its various inatrumpnts, and that any one who adapts 
such a score for an orchestra must add a great deal to it, not in the 
■way of new harmonies and nielodies, but in the way of carrying put 
and applying thein to produce the proper effects uppn notes and com- 
binatiç»nsj,mpps8ible for the piano. An orchestration ean be mad'e 
from the score by a compétent arranger, and several such may be 
found in< .^pston, but the p^'eéise effects, called by the witnesses 
"color»*' tçliicb a composer gives to the orchestral parts cannot; be re- 
produced, because tbe possible variations whieh' mày be prodûced by 
slight changes in the us& qî .the several instruments are inSnite. 
Twelve composeijs jifould ;nake 12 différent orchestrations, It may 
be doubted whether GQunod,|himself could reproduce it, if we can 
suppose him to hâve no aid ttom memory. We understand by this 
évidence that ail the oratorios thus, made would be somewhat like 
the original, and ail ^rould differ more or less from it. It is conceiv- 
able that some one might be considered better than Gounod's, if 
made by an, ablef composer thaij he; but the chances are that ji^ey 
would be ^luch worse; and ail might bè, properly ehough,' cajled im- 
itations oî his.work. Thèse being the faots, we consider ittobe clear 
that £|, dedication to the public of the arrangement for tHe piano does 
not ^edicàte what it dpes not côttain, and wjiat cannot be reproduced 
fr;om it. Therefore, the défendant does not in faci possess, and bas 
no riglit to perforni '(jounod's ''Rédemption " as set "for an orchestra. 
If he shôûld bave the bpportunity to copy it he would n6t,be'.pér- 
mitted to perform it,. "' ', ■ . ^ ,.,..; ' 

2.' We fii^d. more dMttuIly in'deciâi^ whether'the plaintiiï's rîghts 
are infrihge<ï.%;^ néw Ojrchest'rà|tion.^ ' It is held in Englaûd th.at tlie 
publication' ofprépréel'y suoH a Ifoo^! as ttis does D(ot auth<irizé|a per- 
son, without'lîcenseî'to' do'precisél^^ 

This was the law of 'É^gland when the bopk wa^ pùbjished. Époàeyx. 
Fairlie, L., È 7 Ôh. THv.àÔÏ ; afermed, 4 Àpp'. Cas. Hl. À similar 
décision was ahnounceâ'in this cbuntry in 1882, in a very able and 
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vigoroiis 'Opinion by Ghaneelbr ToLBY,of the circuit court bf Côok 
county, Illinois. Goldmirk v. Collmer, (printedbyitself in a pamphlet.) 
In the English case there was no dissent in either the court of ap- 
peal or the house of Iprds, and the décision of the vice-chancellor, 
which was reversed, was on a teehnical point of registration, though 
he did iptiniate tha,t any one might take the musiç by menjory, if there 
were no, copyright, which is not thelaw of thiaicountry. Still,in 
that case, the infringement was almost taken for^ranted. The ar- 
gument against it, which was urged hère, and is given by Drone in 
his able and suggestive work on Copyright, 609, is this: "By the 
ordinaryjaw, applying to books, any one may make such use as he 
can of what he finds in a copyrighted work, if he does not copy from 
it; a fortiori, if he can recoiisfruct; an opéra or oratorio from a book 
which is comnKjt^, p);op,e.rtyi, without.çopyi|^gJli^ .orchestral score 
which is protected, he is blameless." 

This argument hasalogical and consistent apptfarftn(î6,bht-,;a8lip- 
plied to àf niufiicàl Ivork bf tBis'kiïi'd, the pifàciical pbjéctioiis àïe very 
great. Such a workîs a single création, of whicli the orchestration 
is an essentiaipart; eyery jreproidflotion of, i^ ,from, somethipg else is 
necesBariiy an imperfect imitation, which, nevertheless,'ocoupies the 
same lield, and may ruin the original. In this respect an opéra is 
mor& like d' patentêd' învbnttbH 'thàii"lîkë 'a èoÈtihiûin bbokf'he who 
shall obtain sirailar results, better or worse, ty^similar nieans, though 
the opportunity ipi fur^içiie.d by ^^i .jU;çipçp(ieçted book, siioùildj^ heid 
to.iufring^ the.righ.ts of the .composer.: ., j This viewof theisubjeçt is 
very well stated by Chancellor Tuley. Another ptactiiea'I-'J)bi'nt of 
some importance is that it would be yery "dîffiiult to proVe, iii 'rùany 
cases, Whethér mtemory had not hadsoinè part in tHe rbprojïùçtion. 
If necessary to the fogic of the argument, we might,, ;perhap8jhold 
that the publication of the piano score is a restricted dedication of 
that and nothing more. This seems to be the opinion bf the ©nglish 
judges, for 4bèy àppear to bave ttioiight tha* thb exact Oféhestration 
could be written from the book by any skilled arranger. ■ '■ " ■ i 

Lastly^ ! It 4s "plain» thrft.tihé» dléïettdant -b'aB ahderlakbn -tô rôpresènt 
Gounod's 1 full . sporei ; ' f B ven ;his i moidified' ad ve^tiaémânt j«wiiilb it "riiay 
nofcify .edperta tbat the repro%ctioh' ca^aotvbe exa&i, is ' céiléuïated *o 
express to the public that; Gtepooà's'work in its enJarêty-^ifl'to b» pej?* 
formed by liim/ for the fiirét tlmBmiBoslonjiiaadihe bastëùèdhiaipitel)- 
aratibnsi and cbaûged;*h& dâptp kn^Jftaarliei^ bia«3 toï'ithô yékytpUrpbee 
of anticipatingcShé :perfoinlâ»cé'bj^'tbe plaibtSff's' assigJft. >'ÎJUfâder 
thesë jdircMîi^staflees iaifbringètoeûtappeàr^ taufrtobÊ suf&eîently aA- 
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mitted for the purpôsesôf this motion, even if it were otherwîse doubt- 
fal. :.. ,. 

Motion granted. I ■ 

See Huhhard v. Thompson, 14 Fed. Ebp. 689; The •' Mark Twain " Case, 
.Id.'728; Yuengling v. 8ohile, 12 Fed. Bep. 97; Màokaye Y.Malloi-y, Id. 328; 
Chapmany. Ferry, Id. 693, and note, 696 ;£!hret w.Pieree, 10 Ped. Rep. 553; 
Burtoh V. Strattonil2 'Eeu. Bep. 696, and itote, 704; Shaw Stockiny c-'u. v. 
Mack, Id. 707, and Dfttei 717, 



The Chase, 
(BisMàt Court, 8. D, Floriiia. December, 1882.) 

1. State PjtLOTAQB Laws, 

State laiurs confeTring upon local boards pover to flx rates of pilotage are not 
void asj granting powers whici may not be delegated. 

2. Same. .' . ' 

Théy are ertactcid by a t)ower orrgînàlly wîthin the States andnot by that coii- 
ferredby the United States. '■• 

3. SaME; ■:■.■■,,...,,..,: 

They need not be général and uniform throughout the state, but may be regu- 
lated àcconjing to local needs. 

4. Same— Power to Fix Rates. 

The powèr to flx and détermine rates also authorizes the determining -what 
proportion of the regular rates may be demanded wheu services are teudèred 
and pot accepted. . i . '' 

5. SjçATÇTE— REPEAtlNH CÎLAOSE. 

It Js not necessary that a repeallng clause be embodied In an act ; If the sub- 
stance of the previoua àct is inconsisteat with tliat of the suusequeut oue it is 
ïepealed by 'implication. 

In A^dmiralty. , ' 

W. C. Maloney, Jr., for libelant. G. Boume Patterson, for re- 
spondent. 

Locke, D. J. The législature of Florida, by the act of February 27, 
1872, egtiablisîied a certain schedùleof rates of pilotage, whioh should 
be paid a, pilot by any vessel entering any port of the state, wben 
spokftiï, whether his services were aocepted or not ; but by the act of 
March 7, 1879, it subseqtientiy Sejolared that the several boards of 
pilot commissiomerfl: forrjthe seyieml ports of the state should déter- 
mine i the jrates of pilotage which should be paid by any vessel at 
their ports, such rate not to, begreater than those then provided. 
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XJnder thia acfc Ihe' ptlot' tfèaifliiBsioirers of to ï)ort of Eey West es- 
tablished a sét of rùles aiid' rè'giilâtioiis fixiog a' sCthedule ôf rates, and 
providing that wEenever a "vèsSërVâiS spokeri, ând the sëmce's' of a 
pilot were not accepted, the yéss'èl sbould be'compeïled to pay but 
one-half the regular rates. =• ■...,..< 

It is alleged, and not denied, that the libeled vessel in this case 
was spoken while leaving port oh al fbreign voyage, but did not accôpt 
the services of the pilot, and thô' binly question is whether the pilot 
libeling is entitled' to full rates, uhiler the first aot of the législa- 
ture, or but half the ainOunt, und#r the régulations of the board of the 
pilot commissioneis. ; 

It has been eamestly contended in bebalf of the libelant that the 
state has acted by aiithority delegated by congress, and the législature 
had ho power to redélegatè it tb âny inferior body ; that the constitu- 
tion of the state reqùirôs that ail lâys àh'all bé général and not' local ; 
and that since the original act was hÔt repealed by ahy positivé fé- 
pealing clause it itf'still in forcé laadtakes preoedençe. , Th^.aptof 
congress of Augusfr, lT89„re-enacted in section é335',Eev. St,,'declarçB.' 
that "ail pilots in ,t,;,!* i ;*' ihO'PQrts of the United States ehall 
continue to be regulated in confornjity with the existing, lawppf ,t|be 
states, respectively, ■ ?*. * ■•* , or with;Such laws as the atates may rer 
spéctiveJy enaetifoir the purpoee/,', i, '; ■ i 

! Questions involving this saippie subjec^t, if npt the esçact ppifit, : have^ 
been before tbe jsupreme , court !ip.;86veral.ca'sesj and frequently rQ- 
fettced to iii opinions uponrkindxed matter^. , The question whicli Ihfis 
brought the matter of pilç^tage législation at, ail under the.jurisdic-, 
tion or co^trolof the fédéral gov§rn5ient;,ha,Soloen that it wap.ja ré- 
gulation of commerce, and the power of making Biïph régulations had 
been by the conètitutiQo d^legate4 tjo, congress, i The.first çasein whiph 
the question was di»ovtssQi.vi»,B Oibbwis Y,Ogdm, 9,Wheat. 207. The, 
language oE the court ther© waa; m, ... - ,f • 

"Althoijgh congress' feantiot eriïtble a state to légfèiatei'côrtgress' may adopt 
the provisions of a state^on anyaubjecti Whén the go vei-ûmôQt bf the Union 
was brought into existence itsfoUnil: a System for the- régulation* bfdts pilots 
in full force in ew:ery sjttjtt). , jTlje açt whioh bas.been memtipn^cl adopt» this, 
System, and gives it the. ^.iijnft.validity as if its Rrftviaipns had be^ specially. 
raade by coijgress. The act iinquestionably manifesta an intention to leaye 
this subject entirely to the states untilibongress' shonld thiiik prbper to in- 
terfère." ■■ ■■■ "'■' ' ■ ■' - ■' ' =i • ' ' ■ ■ ' ' ' '•- 

, Again, in C«¥)%.v!. 27fe«! '^oaxàoî^^mX. WmdfntSrof.PhiMelphia^ i% 
Hovr. 299,, itis decl{),i'ed,; ;,'.;,,; ;;,;, ,,!>':;.;, 
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"Whatever subjects of thïs power are In their nature national, or admit of 
one uiiiforin System or plaa of régulation, may justly be said to be of sucli a 
nature as to require exclusive législation by congress. That this cannot be 
afflrmed of laws for the régulation of pilots and pilotage is plaih. Thw act of 
1789 contains a clear and aUthoritatiVe déclaration by the flrst congress that 
the nature of this subject is such that until congress should find ît necessary 
to exert its powers, it should be left to the législation of the states ; that it is 
local and not national; that it is likely to be the best provided for, not by one 
System or plan of régulations, but by .as inany as the législative discrétion of 
the several states should deem applicable to the local peçuliarities of the ports 
within their limits. It manifests the i^nderstanding of congress at tlie outset 
of the gdvérnment that tlie nature of this s'ùbjeot is n'ot such as to require its 
exclusive législation. ïhe practice of the states and the national governnient - 
ha9 been in conformity with this déclaration from theoriginof tlie national 
government to this time ; and the nattire of the subject, wbeuexamined, is sucl^ 
as to leftve no doubt; of its,superiori}tne§3 and propriety, not to say absoute • 
necessityo:Ç différent Systems of régulations, drawn from local knowledge 
and expérience, and confôrmed to local wants." 

The çpiestion was further disoussed in the case E<s parte McNeil, 13 
WalL 2lil/in wliich the doctrines ot Cooleyv. Tlie Port Wardens was 
reaffirmed. Seé,also, Cn5i v. jSto^c, 9 Fia. 409. 

In Jones y. Clifford'8 Ex'r, 5 Flà. 513, the courfe cites the aet 
of 1822, in whieh the board of port wardèns had power "to establish 
such ordinances as they shall deem àdvisable, with the power to fis 
and alter the rates of pilotage," and apparently approve and recog- 
nize the validity of it. I am satisfièd that the establishment ©f local 
boards with power to fix and détermine the rates of pilotage for the 
several ports of the stat'ô, and to décide which veseels, if any, may 
pay half and which whole rates, is in no way in conflict with the pro- 
visions of any act of congress. 

îî further reasons were necessary upon this point, the health laws 
of the several states, wherein pôwers are delegated to local boards, 
might be referred to, and reasoning from analogy establish the same 
point. The United States statutes relating to public health are, if 
possible, morp explioit in speaking of the health laws of any state, and 
by no words do they recognize the local health laws of ports or cities ; 
yet ail local health laws made in conformity with state statutes are 
recognized by ail departthents of the gênerai government, and treated 
with as much respect as they could be were they enacted by the leg- 
islators, and among the many questions which hâve arisen upon this 
subject, and regarding the conflicting interests of commerce, or local 
health, its fées, delays, and amieyances, I hâve beën unable to find 
that any objection bas been made to a local or municipal law, when 
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in accordance with the health laws of a Btate, because the actual 
miimtuz of the régulations were not determined by the législature. 

The only provision of the state constitution that could hâve any 
efïect upon such délégation of powers is that of section 18, art. 4, 
whieh provides that "in the several cases enumerated in the pçeced- 
ing section, and in aU others when a gênerai law can be made ap- 
plicable, the law shall be gênerai and uniform througlwut the state." 

Exeept "in the cases enumerated," it is a question for thé législa- 
ture to décide whether a gênerai law càn be made applicable,, to the 
best advantagja, and the passing of a local oné would b&a déclara- 
tion that in its opinion the local' law would be better; and I doubt if 
any court would interfère nnless the law was one so poaitively in 
opposition to the spirit of the constitution as to be unquestionable. 

But bas the législature enaeted a local law touching this matter? 
The law relied upon is as gênerai in its character as any one could 
be ; as gênerai as the laws that permit the oounty commissioners to dé- 
termine their compensation or the s^lary of the county solicitor, or 
tb'eboard of instruction to establish the payof the county supeïin- 
tenilent. There may be under each of thèse laws as many différent 
results as there are counties in the state. I do npt conçidej it so a 
local law as to corne under the prohibition of the clause of the con- 
stitution. . . , . ; ^ . :■ , i: 

Although the later a,ct did «not by actual words repeal theformer 
one, yet there can be no question but what it was the intention of 
the législature to leave the entire matter in the hands of the local 
boards. The spirit of the.lawis to be considered, and if it is found 
to be in conflict with the pre-existing law it virtually repeal s it as 
fully as if it did sb by a direct repealing clause, aiid of that in this 
case there can be no question. : 

Sincé the organization of the state government no less than 25 acts 
hâve been passed Upon this sùbject, and by a large majorîty of thèse 
local boards hâve been given fuU and complète powers to make rules 
and régulations, establish rates and change the same, as deemed 
best; and under them fuU power in regard to compensation bas 
been claimed and exercised. In' no case has the right to fix rates 
been held to bé separatè from the question of compulsory pilotage, 
nor has éither question been pàssed upon or treated separately. 

It was not the question of the rate per foot that brought about the 
act of 1879, but that of compulsory pilotage, eitheï half or whole 
ratés. The amount which was to be paid a pilot who had rendered 
service has ncver been objected to or deemed unreasonable, but the 
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eonflict hàs been betweèn therepresetitativea ai tHosevessela which 
did not employ pilota and the pilots thernselves ; and leaving the entire 
matter tb th& local boards, as had been the case under three-fourths 
of ail the previous législation upon' the subjeet, -was, without doubt, 
the quiekehtiand most satisfàctory manner of determining it. 

In my opinion it wals the intention oi the legislators that the local 
boards should bave power^ not only to détermine what rates should 
be paid.iby a vessel epiploying'a pidot, but also by one spoken that 
does not accept servioesi The question of rights of pilots under a 
tender* and jéf usai' of; services hà(S béent, settled, land it declared that 
theâre is iati impiied promiseto payi the amount determined to be due 
in accordance with law. It is ntit a right or penalty given by a looaj 
board.. ■- ''j: .„; ,.:; ■ '. :>:■■.•.; 

The state law bas- giv^n « substantial right -for an amount which 
may be measured and, determined bysuch commissioners, and ev- 
foreediby an admiraltyiOOHit aîs lit might enforcé any other impiied 
marine Oonl^ct. Tàfet amount in this case is the half of the usual 
raie?, -and the décrètes wiU;folldw' aitfoordinglv. Vide WUson v. McNq- 
mee,M2/JJ.8.ô72,. )>.'] , 1- : ■ , ,.r • 

See Jf'Ae ÀlzenOf, 14 F^. Rep, 174, and note; The Francisco Garguilo, la. 
mi'TheWÛltdni Law, 'id. 79^ ;'?%»' VAis«er, 18 FED. Eep. 295; Thé Cly- 
mené, 12 Fed. Eep. 346; The Lord Olive, 10 Fed. Rep. 135; The Qlaramara, 

Id.678.- ' ■ /J ■■■ 
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iDistriet Coitrt^p. Ma»»achuaett». Jannaiy 19, 1883.) 

BbAITKN'S WaGES — RlGHTS TO SUB IN ADMmAI/FT. 

iDtbe' absence of .expi^ess législation on the suljject by congress, the right of 
a seanjan to. sue, in, the admiralty in perfonam for hig wages is not taken away 
or suapënded \>j an àttaclnnent of his wages bj trustée process in an action a( 
law. ■'' ■ • .■>•■■': 

In Admiralty. 

C. T. Bonney and T. A. Codd, for libelant. 

E: L. Bamay, for re^pondent and the attaching creditor. 

Nelson, D. J. This is a libel in personam for seamen's wages. 
The libelant; allèges that on the sixteenth of Jnne, 1882, he shipped 
a,s l;pg^t-8teeTe^,in the wbaling bark Helen and Mary, of New Bedford, 
of which the respondent is owner, then. lying at Marble island, in 
Hudson's bay, in the prosecution of a whaling voyage, at the one 



akly-fifth' lay in the subséquent catohings oftbô! voyage ;;ithajt'itfae 
bark continued her voyage witb the libelant on.board, and took a 
large quantity of cil and bone, and,finally returned home to New 
Bedford, where she arrived October 3, 1882, and the voyage then 
ended; that by his shipping agreement bis iay .was to beipaidhm 
at the termination of the- voyage; and that he had demaaided pay4 
ment of his Iay and it had been refused. The r^spondeût;fin his 
ânswer, admits the allégations of the libel, and avers thiat his only 
reason for not paying the libelant is that on the, third of October, 
1882, after the voyage had terminated and before the filing of this 
libel, the wages were attaehed by a trustée prooess against the libel- 
ant at the suit of Simeon Doane and another,: returnâble to-the supe- 
àor court for the county of Bristol on the first Monday of Deoember, 
1882, and that the trustée process has been entered in that court 
ànd is still pending. It is agreed that the amount due the libelant 
as wages is $182.12. . ; . 

Section 61 of the shipping commissioners* act of June 7, 1872j 
(17 St. 276 ; Eev. St. § 4536,) enacts "that nO wages due or accruing 
to any seaman or apprentice shàll be subject to attacbment or arrest- 
ment from any court ; and every pàyment of wages to any seaman 
or apprentice shall be valid in law, nothwithstanding any previous 
sale or assignaient of such wages, or of any attachment, incumbrarice, 
or arrestment thereon." This provision is gênerai in its terms, and 
is applicable to ail wages earaed by seamen, whatever the nature of 
the voyage. Bût by the act of June 9, 1874,. (18 St. 64,) it was en- 
acted "that none of the provisions" of the aet of June 7, 1872, "shall 
apply to sail or steam vessels engaged in the coastwise tradoj except 
thé coastwise trade between the Atlantic and Pacific coasts, or in the 
iake-going trade touching at foreign ports or otherwise, or in the 
trade betweeii the United States and the Britisb North American 
possessions, or in any case where the seamen are by custom or agree- 
ment entitled to participate in the profits or resuit of a cruise or 
voyage. " The effect of this act is undoubtedly to take fishing and 
whaling voyages, where the seamen receive as their compensation a 
sharo or Iay in the eàtchings, whoUy ont of the opération of the act 
of 1872. This has been frequently so ruled in this district. It has 
also been so ruled as to coastwise voyages between ports on the At- 
lantic. Scottv.Rose, 2 Low. 381; U. S. v. Baifi, 6 Fed. Eep, 192; 
Eddy-v.O'Hara, 132 M.a.sB. 56. 

The question in the casé,'théiiVis whether, in the- absence of' express 
législation onthe iîùbjéijt by congress, the right of' à mariner tô sue 
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in the admiralty for his wages is taken away or suspended by aa 
attachment of his wages bj trustée process in an action at law. 

The thirteenth admiralty rule provides that "in ail suits for 
mariner's wages, tlie libelant may proceed against the ship, freight, 
and master, or against the ehip and freight, or against the owner or 
the master alone, in personam." No one would for a moment con- 
tend that the attachment suit sbould bave the efîect to deprive the 
seaman of Mb lien on the veasel and freight. But to avail himself 
of that privilège be must neeessarily resort to a court of admiralty, 
where alone the lien can be enforoed. The Caroline, 1 Low. 173. 
In WinthropY.Carleton,8 Mass. 456, it was held that it waa no cause 
to abate awrit: that the, défendant had been sued as the trustée of 
the plaintifF, and the trustée process was still pending, but was 
ground fôr a oontinuance only. The court say: "Nan constat ih&t 
judgment will be rendered againsi the défendant in theother suit.", 
I shall not err if, following the décision in that case, I hold that the 
seaman's right to sue fhe owner in personam' in the admiralty is not 
taken away by the trustée suit. 

Is a court of admiralty under obligation to suspend its decree 
while the, trustée suit is. pending? The right of the seaman to sue 
in the admiralty for his wages i« as jold as the admiralty itself . Prior, 
to 1872 there was no act of eongress prohibiting the attachment of 
wage» earned on foreign voyages, and it was for a period less than 
two years that the prohibition. extended to coastwise and to fishing 
and whaling voyagea. 1 .. ïet the récent case of McCq.rty y. The City 
of New B'idford, é Eeî>, JIep. 818, decided by J,udge Bbnsdict, is the 
first reported instance of an attempt to delay a seaman in pursuit of 
bis. wages in the admiralty by an at^chment by trustée prpcess;. . In 
that cas© , the learned judge held tb^.^ seamen's wages vexe not at- 
tachable, under. the gênerai maritime iaw, and he pronqunced for the 
seaman, notwithstanding an attachment of the libelant's wages by 
trustée process was pending in a state court. That such a debt is iipt 
exempt from. attachment at common law seems to be the law of Mas- 
sachusetts, though the point bas never been directly adjudged. Went- 
worth V. WJiittemore, 1 Mass. 471; ^aèer v. Nye, 12 Pick. 105 ; Eddy v. 
O'Hara, ubimpra; 2 Dane, Abr. 463 ; Çush. Trust. Proc.-38. At least 
it would seem to be dear that a judgmeni of a court of compétent juris- 
diotion charging the trustée, and a;payment by him uuder the judg- 
ment, would be a défense pro tanto in a court of admiralty, as in any 
other court, to a spit by a seaman for bis wages, whether against the 
ship and freight, or the owner or master in personam. But it is a yerj 
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différent question whether the admiralty ponrt is bound to -withhold 
its decree until the trustée suit is disposed of . By the trustée statute 
of Massachusetts, if during the pendeney of an action the défendant 
is Bummoned as the trustée of the plaintiff, it is wholly within the 
discrétion of the court to permit the action to be stayed for the 
trustée suit, and the court can order judgment in the first suit or 
continue it, as it sees fit. Pub. St. c. 183, § 40. 

We hâve seen tbat the pendienoy of the suit is no ground for abate- 
ment, (WinthrQp y. Carletom). and in Merriam v. Rundlftt, ISiPiok. 
511, it vfas decided fthftt a judgmept ;agg.inst one as garnishee in a 
process of foreign attaçhment.in another state is not a bar to;an ac- 
tion against him in this state by the principal défendant, if the gar- 
nishee has not satisfied andmay not be obliged to satisfy the judg- 
ment, but that it -was good ground for a stay of proceedings only. , 

In Stanton v. Èmbrey, 93, U. S. 548, the pendeney of a prier suit 
in a state court "yas held not to,abate a suit in a fédéral court be- 
tweenthe.same parties for the^same cause of action; and in Massa- 
chusetts a pridr action; for the; same cause in another s^te is not 
ground. for abatement. Newell v. Newton, 10 Pick. 470; Merrill y. 
New England Ins. Co. 103 M.&8B.2i6. 

In Merriam v. Rundlett it is said by Chief Justice Shaw that ,"it 
has been well settled in this commpnwealth: that a judgment against 
a garnishee in another state, -when the court has jurisdiction of the 
persoo and of the ^subject-matter, will protect one hère who }jas b^eç 
obliged to pay or is compellable to pay in pursuance of such judg- 
ment, although.it be a debt due on a promissory note or other nego- 
tiable security, although no such judgment would ihaye been rendered 
against a garnishee or trustée qnder our laws, and : although spch 
law appears to us a little unreasonable." 

In Eddy v. O'Hara it was adjudged that where the wages of a sea- 
man had been attached by trustée process in a court of this state, and 
the trustée had afterwards been compelled by proceedings in a court 
of admiralty against the vessél to' pay the attached wages to the de- 
fendant, notwithstanding his disclosure in the admiralty suit of the 
pendeney of the trustée process, the trustée sh'ould be discharged, and 
should not be compelled to pay the same sum a second time. Uiider 
thèse décisions the respondent can sufifer no détriment in the trustée 
suit froma decree rendered against him, hère. 

It was beld by Judge Lowbll, when district judge, in The Sarah J. 
Weed, 2 LoW; 655, dissenting upoti most satisfaetory grdunds from a 
cohtràry décision of Judge Conklin, in 2'he A. D. Paicheii, 21 Law 
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Éep. 21, that the lien of a séaman passed by an asaignment of bis 
wages. This décision of Judge Lowell bas been repeatedly foUowed 
hère, and is undoubtedly the law of this circuit. Jiîdgment against 
thiB trustée might thereifore hâve tbé effeet to transfer to the attaohing 
créditer, by way of subrogation, the seamaîi's! lien oti the ship and 
freight. Such complications ought not to be pettoitted in suits for 
seamen's wages. The seamanishould bave hiswages settled promptly. 
If the owner or master does nôt pay him, a court of admiralty should 
afford him a simple, speedy, and in«xpensive remedy. Thé neoessi- 
ties of bis occupation, his want of friends and means, and the small 
sums usually eoming to him, would, in' toost cases, render him in- 
capable of following his claim through the double proceeding, and 
compel him to abandon it altogether. This would furnish an induce- 
ment to dishonest owners and masters to instigate or encourage the 
bringing of trustée suits to defraud the seamen. 

I am aware of no law of congress, or rule or practîce in admiralty, 
which requires this court to hang up its decree in'this caSe until the 
attachment suit is disposed Of. Ordinarily the sailor's only means 
of subsistence on shore are his wages earned at sea. If thèse may 
be stopped by an attachment suit the instant his ship is moored to 
the wharf, a new hardship is added to a vocation already subjeet to 
its full share of the ills of lifè, Wages earned amidst the périls and 
hardships of the whale fisheries, and payable only at the end of a 
voyage usually lasting for years, should of ail others be paid promptly 
when due. 

So far as I hâve any discrétion, I shall décline tb exercise it to 
prevent the libelant from recovering his wages. 

Decree for the libelant for $132.12. 



The LotJiE Dolb. 

[Circuit Court 2f. B. TlKnoia. January 6, 1883.) 

Services— ^Application of Patmbnt. 

Whare services were continuoualy performed on a veasel by libelant as engl- 
neer and wheelsman and pilot during a séries of years, there is no distinction 
existing in the law of maritime liens as to such services ; and the mode of ap- 
propriating payments from tirne to time made to libelant, in the absence of a 
spécial agreement, would be to the oldest service performed, and the balance 
claimed \)y libelant may be considered as accruing from the service most re- 
cently performed. 
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2v Bame— Lien NOT Waivbd. •;■ 

Where the owner had repeatediy promised topaythe daim, and he had 
gone into baftkfuptçyand libelant was informed tbat aflected the validity of 
his daim, the f act that the bankrupt had scheduled the claim as a personal de- 
' ihand against himself could îlot préjudice the right 6f libelânt to enforcé his 
lien against tho vessel, nor wonld the pi-esèntmerit of the daiiii' by Ubelant to 
the banicrupt court bb considéred of itself 14' watver of his lieu, 
3. BaME— Kè^ WaiVHD bY I>JStAY'. ■'■■■. 

Where the purchaser of a vessel had information sufflcient beforc or at the 
time of his purchaae, as in this case, to put him on inquiry as to any liens 
which might ejcist agalHst the vessel, thefàict thàt proceedlngiB were not in- 
stituted dgaâi^st ,the >yessel till af ter, the p);rchjase, iwould not operftte as a wai'vor 
of the lien which origlnally.existed., , -i . , , . 

In Admiralty.' •■ -j-^ '' :■. ■ : '^ ■ :;-■:■'- '■ .• •-. ^^ ^ 

J.S.Beyn6i\ds^vAMa^eeéAêlAmom,tot)SafA&iiiù 

G. E.^Kremer; iox def ebdaiïts. ^ |'>J- 

DBUMMONt), 0. J. iThe libel ia this case waB filed on the Eâxth day 
of May, 1878, agàiniBt'-<tbe «team' tttg-boat Louie Dole, to récover oorû- 
pensatioa for services rendered bytbe libêlant on boafd ôf -the tugfrôto 
April 6 to Jaly 4,1876, as engiûeer; ifrdm July 21 to Novémber 11, 
■bf the same year, afe wheelsiràatiiand pilôtfj and ftlso fOr services rèn- 
dierâd in Maiich, 18 77, on hoard of the «ug as edgiinèér, ' in fitting hër 
ont. On the feeizure of the tng lUpOri^a monitiob ièsued, it was ^é- 
leased, and a claim, as owners, was put in by Frederick Mëdynski 
arid Williàih G-i, Drinkwater. A decree was^givén in favor of tho libel- 
ânt by the district oourt, but bolding^that the fivfl-ëixteénths df Drink- 
water were not liabl© for the amonnt oftbô decree, f rom tvhioh one of 
the claimants, Mëdynski, has apptfaledi ■ Thie faots', as showh by the 
proof , seem to be substantiaîly as foUbws : 

At the time of the performance of the services mentiottefl, jèsse Cox was 
the managing owner of the tug, and a contract of service was made between 
Jàm and the libelant.iby whiçh, ;for the ûi-st period na#ied, the libelant, as ea- 
gineer, waa to hayç.#110 a month; for the second pe^ipd, as wheelsman and 
pilot, $145. a month- and for the last period $31.77; the whole balance 
claimed to be dù%,'at the time the libel was filed, being $406.01. 

It is not controVierted that the services wete përformèd by the libelânt as 
stated, and the évidence clearly shoxvs' that the cornpensation named was 
agreed to. In Mareh, 1877, Mëdynski purchased flve-slxteenths interest in the 
tug, açd ii; April, 18?8j the other eleven-sixteenths; the otheK elaimant pur- 
chased the interest • wljich he l^ad from Medypskj, In July, 1876, a verbal 
agréèment of charter was made between Cox and thé libelânt, and a man by the 
nameof"Kibbé,by which thé ïibelknt and Kîbbe were to rùn the tug for five 
dollars a day,' to' be pâid for her use. It was understoad at the time a written côti- 
tract or charter èhould be madey which, however, wab neVer dràwn up. Tire 
contract seems not to hâve resulted very profltably for the parties, becauae 
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when it came to \)e termînated it was ascertained that there weïe severaî un- 
pàid biils agairist the tùg, and as a resuit of this it was agreed between the 
parties, and particularly tètween Cox and the libelant, that the contract of 
cliarter should be considered as abandoned, and that for the services rendered 
by the libelapt during the running of the charter, which was only a few 
months, compensation should b^ given as wages, the libelant never having 
received any portion of the profits, if any were made, during the time of the 
charter. 

The défendants claîm, nnder this state of facts, that the action 
of the libelant was stale, because the libel was not filed until May, 
1878, more than two years from the time that the service coïnmenced ; 
and,because, for a portion of the time when the service was rendered, 
it was under the charter which has been already referred to; and it 
is claimed by the défendants that they had,no notice of the account 
of the libelanit against the vessel at the time they made the purchase, 
and that during ail the titue from the spring of 1876 until the spring 
of 1878, the tug was hère in the port of Chicago, subject to seizure 
at any time, if a maritime lien existed against her on the part of the 
libelant. It is adtnitted by the défendants that there was a small 
balance due the libelant for the services performed in fîttmg ocit the 
tug in March. 1877, which, it is alleged, bas been teudered to the 
libelant. . 

The évidence from the boots of account, which were kept by Koehler, 
one of the witnesses, and in which the entries were made crediting 
libelant with the services performed, and with the money that was 
paid to him from tioie to time, doeanot appear to be in the record in 
this court, though referred to by some of the witnesses; but itis afair 
inference, from the statemetnts made by several of the witnesses, that 
the account was a coutinuous account. The libelant seems to hâve 
thought that there was a distinction in the kind of service that he 
performed, as constituting a lien against the tug, and that the service 
as engineer was superior to that which he rendered in other capaci- 
ties; but under the circumstances of the case there does not seem to 
be any just distinction existing in the law as to the service performed ; 
and the fair mode of appropriating the payments which were from 
time to time made to the libelant would be to the oldest service per- 
formed, unless there was an agreement betweeen the parties astothe 
appropriation, which does not seem to hâve been the case. Then the 
balance which was claimed to be due by the libelant, in that view 
of the case, might be considered as aocruing from the service most 
recently performed. 
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There can be no doubtbut that in July, 1876, a contract of charter 
•was duly made, although not in writing, between the managing 
owner and the libelant, and that the tug was run under that con- 
tract during a portion of the season of 1876; but it is equally certain, 
there having been no writing on the subject, that it was compétent 
for the parties to treat this contract of charter as having been 
abandoned, and to replace or rehabilitate the libelant in the position 
which he oecupied prior to the. existence of the charter, provided the 
rights of third parties were not affected by the arrangement made. 
The évidence clearly shows that this was ail done prior to any in- 
terest acquired by the défendants in the tug, and sothey would hâve 
no right to complain of the arrangement, and I cannot doubt but 
that it was compétent for the parties in interest, by mutual consent, 
to restore themselves to the position which they respectively oecu- 
pied prior to the contract of charter. 

There remains the question whether the daim of the libelant was 
so far stale as to prevent the lien from operating upon the tug. The 
libelant bas stated the reason why the claim was not put in litiga- 
tion sooner. It was because, as he allèges, Cox, the owner, had 
repeatedly promised to pay" the claim, and because he had gone into 
bankruptcy ; and the libelant was informed that that fact affected the 
validity of his claim. The bankrupt scheduled the claim as a Per- 
sonal demand against himself, which it no doubt was, as the owner 
and captain of the tug ; but, clearly, that could not préjudice the 
right of the libelant to enforce his claim by any proper proceedings. 
It did not thereby waive his lien, if any existed, and the manner in 
which the libelant presented his claim to the bankrupt court, could 
hardly be considered of itself a waiver of the lien. 

Medynski admits that when he purchased five-sixteetiths of the 
tug, in the epring of 1877, Cox told him that there were some bills 
against her, although there was enough due outstanding to pay ail, 
but he dénies that Cox mentioned that there was any Mil due to 
Carter. There is a good deal of conflict in the évidence upon this 
subject, but the fair inferenee is that information suiHcient was com- 
municated to Medynski in the spring of 1877, before or at the time 
of his purchase, and certainly in the summer of that year, to put 
him upon f ull and rigid inquiry a s to any liens which might exist 
against the tug. One of the witnesses refers to a conversation which 
took place between Carter and Medynski in the latter part of April, 
1877, where Carter's claim was particularly referred to, and in 
T.14,no.l4 — 55 
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wbich MedynsH assnred hiïn that he need bave no andety abôut the 
paymeat of his claim. And Koehler states he told Medynski ôf Car- 
ter's 'claim before he pm'Chased; But suppose there be a doubt 
upon this point, then would the fact that no proceedihgs were insti- 
tuted by the libelant ^gainsli the boat during the season of 1877, and 
not uniil May 8,! 1878, waive or destroy the lien which originallj 
existed? I do not think it would. In March, 1877, Medynski pur- 
chased Ave-sixteenths of the tug; he did not purchase the remaining 
eleTen-sixteenths untii Apriî, 1878; and such délayas this bas never 
been conôidered as depriving a person who had rendered service on 
boaHof a vessel of the lien whieh the maritime law gives him. 
. The decree of the district court will therefore be àffirmed. 



fHK MoRNiHG Stab. 
{Oireutt Oourt, îfiD. llliaoU. November 18, 1883.) 

1. PBCItEE — AÎpPBAL FEOM DISTRICT COUKT— I'bACTICB-tAmBNDMEÏÎTB. 

When an sppeàl ià taken from a decree in admiralty, It suspends the decree 
of the district. court, and the case proceeds d« novo In the circuit court, and the 
libelant is the actor haviug the affirmative, and jnust make out the allégations 
of his libel, and the court may allow amendments to the pleadings. 

2. 8ame— Additional Tbstimont. 

Additionai testimony may be take on both sides in the circuit court, and the 
court may protect the rights of the parties where amendments are allowed. 
t. Vbssbls — In Custodt of Mahshal— Poechasbr. 

Where the claimant became the purchaser of s vessel while she was in 
thé custody of the marshal for the very bill of supplies in controversy in this ' 
case, furnished at tt foreign port on her crédit, to render her seaworthy and 
compétent to proceed on her voyage, he is not entitled to the protection some- 
times accorded to a purchaser for value and without notice of maritime liens 
thereon. 

In Admiralty. Appeal from the district court. 

Mr. Kremer, for libelant. 

Mr. Condon, for défendant. 

Dbummond, g. J. The libel was filed in the district court on the 
Twentieth day of January, 1882, which alleged that in July, 1880, the 
libelant had furnished to thesehooner, while lying at the port of Buffalo, 
certain supplies, in order to render her seaworthy and compétent to 
proceed on her voyage, thèse supplies being furnished at the request 
of the schooner and on her crédit, the master not having money or 
crédit to purchase them. The libelant further allèges there was a 
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balance cHi«, for tlîè supplies' fijrnished of $1,421.44. On Februàry 
25, 1882, the claimant, Morris E. Hunt, filed an exception in the 
district court alleging "that he is the ôwner of said schooner Morn- 
ing Star, with her boat, tackle, apparel, and furniture; that he ex- 
cepts to said libel, and allèges that the said claim stated in said libel 
is not a lien on said vessel^ and thait the same is stale, and not en- 
forceable against her in the hands of 'or owned by elaimantj' who is a 
honafide purohaser for value." Onaheating beforethe district court 
the exceptions were overrulèd, and the claimant required to answer 
the libel, on failure of which the court entered a decree in fâvor of 
the libelant for the amount due, from whiôh daeree the dàimant bas 
taken an, appeal to this court, and now moves to amënd the excep- 
tions in order to show when he became the purchaser of the sehoôner, 
and thereby to raise the question, .whether or not he is a honafide 
owner, so as to relieve her from the maritime lien set up in the libel. 

The gênerai rule is that when an appeal is taken from a decree in 
admiralty it suspends the decree of the district court, ahd the case 
proceeds de novo in the circuit court. The libelant is, as he was in 
the district court, theactor in the case. Hestill has the affirmative, 
and must make out the allégations of his libel ; and there can be no 
doubt that it is compétent for the court to allow amendments to the 
pleadings — either to the libel or to the answer — in order that the Cft.se 
may be properly heard'anew in the circuit court. It is also a inat- 
ter of every-day practice for additional testimony to be taken on both 
sides in the circuit court, and that testimony may entirely change 
the case as it stood beforè the district court. It is also compétent 
for the circuit court to protect the rights of parties where amend- 
ments are allowed to the pleadings. In this case the claimant relied 
upon his exceptions, and no proof was offered, and he has brought 
the case to this court upon the ruling of the district court, which 
held that the exceptions were not sufficient. The subject of costs is 
always in the control of the court, whether a decree be given for thé 
libelant or for the défendant. 

There does not seem to be any case cited by counsel which is pre- 
cisely like this, but I am inclined to think that it is within the prin- 
ciple of some ot the cases cited by the counsel of the claimant, and 
that it is not an unreasonable exercise of the discrétion of the court 
td allow the amendment which is sought to be made in this case. 
Therefore, I shall permit it to be filed; but I must imposé condi- 
tions upon the claimant, and hold that, as a condition upon which 
this amendment is allowed, the costs of the district court shall bé 
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paid, The decree of the district court, as it stands upon the plead- 
ings, I thiùk was right. The claimant seeks by an amendaient of 
the pleadings to présent the case in a différent aspect to this court, 
which may, perhaps, show that the decree of the district court should 
not be permitted to stand; and in order to receive that favor, it 
seems to me that he should pay the costs of the district court. If, 
upon proceeding further in this case, he shall succeed in making out 
bis défense, then he would be entitled to the costs in this court. I 
shall, therefore, allow the amendment. I would suggest to the coun- 
sel that he had bétter make the amendment in aocordance with the 
exact facts in the case, so if he wants to make it a question of law, 
it will fairly arise upon the exceptions, and render any pioof on 
either side unnecessary. 



(January 80, 1883.) 

In ftccordance with the leave granted by the court, the claimant in 
this case bas filed an amended exception, in which he allèges that he 
became a bonafide owner, for a valuable considération of said schooner 
on or about February 25, 1882, and that the demand set forth in the 
libel is not enforceable in admiralty against said schooner in the hands 
of and owned by the claimant. 

, A monition issued, on the same day that the libel was filed, and the 
marshal levied the same on the schooner on that day. On March 3, 
1S82, the claimant gave the requisite bond, and the schooner was re- 
leased from custody. It therefore appears by the record in this case 
that at the time the claimant purchased the schooner she was in the 
custody of the marshal, held under the bill for supplies furnished in 
"this case, those supplies being furnished in July, 1880 ; some pay- 
ments having been mad© on the same,: as shown by the libel, as- late 
as October 15, 1880. The remaining part of the season of naviga- 
tion oî 1880, from October 15tb, and the whole of the season of 1881, 
were permitted topass without anyattempt to enforce the lien; and, 
as already stated, the libel was not filed in the district court until the 
twentieth day of January, 1882, and the question is whether from 
that delay the lien of the libelant was gone. I am of the opinion 
that it was not. 

It is not necessary for the court to décide in this case what would 
hâve been the effect of that. delay, provided, within the meaning of 
the law, the claimant had become a bona fide purchaser of the 
schooner; but it seems clear that having made the purchase when 
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the schooner was în custodia legis for the very bill of supplies in con- 
troversy in this case, that he could not acquire a title as a bona fide 
purchaser against the libelant. At that time the schooner was in 
the custody of the marshal to answer for the supplies furnished in 
this case, and I think the claimant is, therefore, not entitled to the 
protection which is sometimes accorded topurchasôrs of vesselsmade 
for value, and without notice of maritime liens against them. 
A decree will, therefore, be renderecl for the libelant. 



The Ebd Wisa.* 
{District Court, E. D. Missouri. DeCember 6, 1882.) 

1. Lien pob Supplies Fuiusishbd at Home Port. 

A party furnishing a vessel with supplies at its home port on crédit is not 
entitled to an admiralty lien upon the vessel, except wiicre a lieu iis given by 
a local gtatute. 

2. Enfoecbmbnt op. 

Where a state statute gives a lien for supplies furnished at a home port, a 
lien for supplies so furnished will be enfurced by a court of adiiiiialty, but only 
when it cornes strictly within the terms of the statute. 

3. Time within wiiich Lien Must be Enfoiîcbd. 

Where the state statute prescribes à time within which the lien must be en- 
forced, if at ail, the limitation will be recognized by ihe fédéral court. 

4. WlIERE VESBEL is in THE CUSTODT OF A STATB COCBT. 

Where, at the time a libel is filed against a vessel in a court of admiralty, the 
vessel is In the custody of a state court, the libelant cannot enforce his process 
by seizure until the custody of the state couït ceases. 

5. Same— LiMiTAïioNS— Effect op CasTODY OF State Cottkt. 

Where a lien for supplies furnished a vessel at its home port was, by the terms 
of the statute conferring it, only enforCeahle within nine months after the sup- 
plies were furnished, and the vessel to which they were furnished was during 
the whole of the prescribed period in the custody of a state court, Md, that the 
fact of such custody did not enlarge or suspend the opération of the state 
Btaiute. 

In Admiralty. 

Given Campbell, for libelant, 

James Taussig and George A. MadîU, for claimants, 

Treat, D. J. The libel is for supplies furnished in a home port. 
Under the state statute a lien existed therefor, to be enforced within 
nine months. More than nine months passed before the libel was 
filed. It appears that the défendant vessel was owned by a corpora- 

*Reported by B. F Rcx, Esq., of the St. Louis bar. 
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tion, whose assets, in,cîucling the vessel named, had passed into the 
custody of a receiTer appointed by the state court soon after the de- 
mand accrued, and that immediately after such custody ceased this 
suit was instituted, although nine months had elapsed. 

Dnder the décisions in the cases of The Lottawanna and l^ke Edith 
this court must hold that supplies in a home port cannot be recog- 
nized in admiralty except in strict complianee with the terms of the 
local statute giving a lien therefor. As early as the case of The 
Golden Gâte (1857) this court discussed the main propositions in- 
volved, supposing that the United States suprême court would départ 
from the narrow English rule foUowed in the case of The Gen. Smith. 
As that court had, in the case of The Genessee Chîef, overruled the 
English doctrine as to tide-water, it was thought it would also over- 
rule the equally -narrow English rule as to home supplies. It has, 
however, adhered to that narrow rule, and at the same time admitted 
as maritime demands, cognizable in admiralty, those arising in a 
home port where the local statute gives a lien therefor, and restrict- 
ing those demands to the positive terms of the local statutes. 

The argument in this case pursues the same line of reasoning often 
enunciated in this court, but which the United States suprême' court 
has repudiated. It has often been stated in this and in the United 
States circuit court that the admiralty and maritime jurisdiction 
of the United States courts could not be enlarged or restricted by 
state enactments, and hence the latter should be disregarded. At 
the same time it was stated that supplies in the home port, indépend- 
ant of state statutes, were within fédéral cognizance. This latter 
ruling was based on grounds fuUy presented in the dissenting opinion 
of Justice Clifford in The Lottawanna Case, 21 Wall. 558. The United 
States suprême court, however, has adopted a ruling to which ail 
inferior courts must conform, no matter what difiSculties or seeming 
injustice may foUow. The présent case furnishes an apt illustration 
of some of the difficulties. If the demand constituted a maritime 
lien enforceable in admiralty, independent of local enactments, then 
no action of a state court could divest the same. If, at the filing of 
the demand in the United States court, the vessel was in state cus- 
tody, tce libelant could not enforce his process by seizure, but the 
seizure could be made so soon as the state custody ceased. The 
rules of law in this respect hâve been long settled. 

The apparent inconsistencies urged are that if the demand were a 
pure admiralty lien, as if for seamen's wages, it would override state 
process as to priority ; but that as it is a demand with a lien declared 
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maritime merely through state statutes, the libelant is in a position 
where, if he putsuës his reinedy in the state court, it will be -w-holly 
inadéquate, and^ if he resorts to the United S-fcates court,' undèr the 
circumstances,- interminable delays and expense will occtir, or he^ill 
be barred by thé limitations prescribed. The state statute recogiiizës 
as liens many derUands which are not maritime, and if the statè court 
enforces thèse demands, many of them which are riot maritime within 
the ruling of the tJnitéd Stàtek Suprême court will be put on an eiqua.1 
footing with the maritime. If, on the other hand, the maritime lien, 
recognized only by force ; of the state atatute, is pursued in the ad- 
miralty court, then the state statutes as to rules of distribution must 
be overridden. What, then, shall be the rule of action? 

As the law bas been pronounced by the suprême court conçerning 
supplies in a borne port, difBculties like those now presented may 
frequently oceur. An effort to enforcé lîbélant's demand in the 
state court would give him only a pro rata amount with many mari- 
time demands; but his claim presented in the United States court 
would give him priority in right, Again : The state court, under the 
corporation act, had taken possession of ail the assets of the corpo- 
ration, including the defendant's vessels, and çonsequently such as- 
sets in the bande of its receiver were subject to existing maritime 
liens, and also to statutory liens. Which should dominate? Pure 
admiralty liens would override mortgages and liens merely statutory, 
but how stand lien demands which exist only by force of state stat- 
utes, yet recognized in The Lottawanna Case as maritime and enforce- 
able in admiralty ? It is impossible to avoid the difficulties presented, 
in the light of authoritative rulings. The state statutes do or do 
not afEect the jurisdiction of admiralty courts. If they are to be re- 
ceived as operative, where is the dividing line ? If operative only as 
to such liens created as are maritime in their nature, which, but for 
the state statute, would be discarded, how is it that a United States 
court acquires jurisdiction through a state statute alone, in admiralty, 
and then répudiâtes ail that statute contains exCept what may be 
considered as maritime, cognizable in admiralty under the United 
States constitution and laws? The demand is or is not a maritime 
lien, cognizable in admiralty courts,' yet the United States suprême 
court bas held that resort can be had to state laws to eke out or give 
jurisdiction, which otherwise would not obtain. 

Without attempting to solve the many difficulties resulting from 
the rejection of the true maritime rule as to home supplies, it must 
BufEce to state that the case f ails within the doctrines laid down in the 
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cases of The Lottawanna and The Edith. This suit was instituted for a 
maritime lien originally existing by force of the state statutes, which 
lien ceased at the expiration of the prescribed nine months. The fact 
that the lien could not hâve been previously enforced by seizure, in 
conséquence of the custody of the state court, does not enlarge or 
suspend the opération of the state statute. The lien expired before 
the suit was brought. 

The exceptions are sustained and the libel dismissed, at cost of 
libelant. 

See, generally, The De Smet, 10 Fed. Kep. 483, and note, 48a. 



The Peivateer, her tackle, etc. 

[District Court, S. D. New York. January 18, 1883.; 

Vessbl — Personal Injubibs— When not Liablb. 

Where a gang of workmen, including the libelant, employed to remove bal- 
last from the ship, remoi'éd the ladder in ordinary use for workmen from the 
ship's side and put it down the hold, and at noon, on going ofl from the ves- 
sel, instead of returning the ladder to itg place for their use, went aft and uaed 
the poop ladder, placed there temporarily for private use and not fastened, and 
were warned that it was unsafe, and the ladder fell as the libelant was going 
down, whereby he sustained severe injuries, hM, that he had no ground for 
an action against the vessel for damages for personai injuries. 

In Admiralty. 

Jesse Johnson, for libelant, {W. R. Beehe, of connsel.) 

Benedict, Taft é Benedict, for claimant. 

Beown, D. J. On considering ail the évidence, I am of opinion 
that the libelant had no right to make use of the ladder from which 
he fell in leaving the ship, if there was any othermeans of exit. This 
is shown (1) by the charaeter of the ladder itself, since it obviously 
was not one for the common and ordinary use of seamen and work- 
men : it was a heavy ladder, weighing some 200 pounds, made with 
steps like stairs, of hard wood, poliehed and finished with beeswax; 
(2) by the place of the ladder, which was at the poop, near the cabin, 
where seamen and workmen do not belong, unless they hâve busi- 
ness there; (3) by the testimony of several masters of vessels sliow- 
ing that a ladder of this kind is designed only for the use of the mas- 
ters and ofQcers, passengers and visitors, and is not customarily used 
for seamen or workmen. There is no satisfactory évidence to the 
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contrary ; thatof Collins, in my judgment, being insufficient. Moreover, 
the ladder is ehown to hâve been put in its position by orders of the 
master for the accommodation of his fainily, who were expecting to 
visit the ship, witb orders to the maté that its use by others should 
be fôrbidden. The witneBS Perry received thèse orders from the mate. 
He was by the ladder when the men went down, and, as he swears, 
forbade the use of it, and told them it was not fastened and unsafe. 
This notice is denied by the libelant. That a conversation did becuï 
between him and the libelant regarding the use of the ladder is 
manif est from the libelant's statement that he said to Perry, "Let 
me pass; I want to get my dinner." No explanation is given by the 
libelant 6f the reason for this remark. Ail the évidence oh the part 
of the elaimant, viz., that in regard to the nature of thë ladder, the 
use it was designed for, the orders restricting its use, the' attenda,nce 
of Perry to prevent its use bj the workmen, aiid his notice to the 
men, which he testrfies hé gave, are alï harmonious and consistent, 
and are, in fact, sustained by the libelant's testimony as to what hé 
said to Perry. I am of opinion that McCabe and the rfest of the meti 
were notified not to use this ladder, and that they had lio right tb 
use it. 

There was another ladder, with rounds, which was the ordinary 
means of going on and oflf the ship, amidships, near the main hatch, 
where the men were at work. I hâve no doubt that the men took 
this ladder from the Bide of the ship and put it down thé hatch to go 
to the hold. It was their business to take it up and put it ovet the 
side of the ship for their use in going off. There is testimony on the 
part of the claimants that this ladder was used by the men on going 
aboard, although the libelant's witnessea testify that they used the 
other ladder at the poop on going aboard. There is no probability 
that the ordinary ladder for use amidships was removed before the 
men came aboard, so as to compel them to go up by the poop ladder, 
contrary to custom, and contrary to the master's express orders; and 
in testifying three years after the occurrence the libelant's witnesses 
might be very easily mistaken in their recollection as to which ladder 
they had used on going aboard, and it is impossible for me to place 
much reliance on their testimony in this respect. I think there is 
little doubt that they went up by the usual ladder amidships, and 
having taken up this ladder for use in the hold they were bonnd to 
replace it for going off at noon and coming on again. 

But even if the men had a right to make use of the poop ladder, 
and no notice was given them not to use it, I do not see how the ve» ■ 
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sel can be held in fault. The ladder by its construction was one tha 
could not be safely kept laghed to the rail, because liable thereby to 
be broken through the rise and fall of the tide; and it was not cus- 
tomary to keep such a ladder lashed. There was no defect about the 
ladder itself, It fell ip conséquence o£ slipping at the bottom, upon 
the slippery ground, on a sleety winter's day. If it had been lashed 
to the rail at the top, tbat would doubtlesB hâve prevented its slip- 
ping; but the character of the day, the slippery ground on which the 
ladder rested, and the want of any lashing at the top, were as well 
known to the workmen, or as visible to them, as to the man on board 
the ship. The crew,had already left; the workmen discharg\ng the 
ballast were employed upon an independent contract ; and I do not 
perceive on whafc ground the yessel was bound to keep a man in at- 
tendance to fasten and unfasten this particular ladder .for the men's 
accommodation, even if there had been no objection to their using it. 
It could hâve been as well secured by being held at the bottom by 
their companions while the men were descending, as by fastening at 
the top. I do not perceive, therefore, any obligation of the ship to 
the men in regard to it. 

It is urged that, had notice been given, as claimed, the men would 
not hâve run the risk of going down upon it. But every day's expé- 
rience proves that men will often foolishly risk their liyes to save a 
few minutes' time, or to avoid a little additional trouble. McCabe 
had seen four men go down safely immediately before him, and evi- 
dently, as I think, insisted on foUowing them. He went, therefore, 
at his own risk; and, much as bis conséquent injuries and suffering 
and loss are to be deplored, I must hold the ship not responsible, and 
dismiss the libel, with oosts. 



The C. 0. Teowbeidgb. 

{District Court, N. I). lUinoia. January 29, 1883.) 

JuEisDicnoN—DoEs Koï Attach ovER Equitable Claims. i 

Where tha contract set out in tlie libel is raerely a loan for mpney, for the 
payment of wliich the ve:jsel was conveyèd as security, the admiralty has no 
jurisdictioti ; the remedy is in equity. 

In Admiralty. ; 

Win. H. Condon, for libelant. 

Schiii/ler é. Kl enter, ïoï lesiiondonts. 
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Blodgett, D. J. îhis is a libel for the posgession of tho sehooner 
C. G. Trowbridge, the substantial allégations beîng that on February, 
28, 1881, the libelant was sole owner and in possession ôf sàid 
schooner; that on said day he borrowed of respondents, Goodman & 
Hinde, the sum of $4,000, and as security for said loan executed and 
delivered to them a bill of sale of the schooner, absolute on its face^ 
conveying to them the whole of said schooner; that said bill of sale 
was executed on the understanding and condition that Goodman & 
Hinde should hold the schooner until such time as the amount so 
loahed should be repaid to them oui of her earnings; that since the 
exécution of said bill of sale libelant bas' acted as master of the 
schooner, and that her net earnings for the seasons of 1881 and 1882 
hâve been reeeived by Goodman & Hinde, and are more than enough 
to pay said loan and interest thereon; that on the twenty-seventh dày 
of November last libelant was dischargod from his position as master 
of said vessel, and thàt said Goodman & Hinde thefi for the first time 
denied that they held the title to said schooûer subject to the conditions 
above stated, or any conditions, and informed libelant of their pur- 
pose to take the vessel out of this district for the purpose of having 
expensive repairs made upon her, which repairs libelant charges were 
whollyunnecessary ; whereforehe prays that possession of the schooner 
be delivered to him ; that the court decree the transfer and sale made 
by libelant to respondent to be only a mortgage; and that an àcoount- 
ing be had of the earnings of the schooner reeeived by respondents, 
and that they be decreed to pay libelant ail such earnings over and 
above the amount of such indebtedness. 

Exceptions were filed to this libel, on the ground that this court 
has no jurisdiction, and on référence the commissioner (Proudfoot) 
to whom the libel and exceptions were referred has reported that the 
exceptions were well taken, and recommended that the libel be dis- 
missed. 

To this report libelant has excepted. 

In his report upon the exceptions to the libel the commissioner 
has carefuUy collected and cited the authorities bearing upon the ju- 
risdiction of courts of admiralty over controversies of this character. 

In passing upon t'aese exceptions to the comrnissioner's report, I 
only deem it necessary to say briefly that, by the showing of libelant, 
the légal title to the schooner in question was vested in respondents 
by the bill of sale, and libelant only retained the équitable right to 
bave this légal title reconveyed to him when the indebtedness for 
which respondents held such title as security was fuUy paid. He 
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also charges that such indebtedness has been fully paid out of the 
earnings of the Bchooner; but the légal title still remains in respond- 
ents, with the équitable right, as the libelant now insista, to hâve the 
possession delivered to him and the légal title reconveyed to him. 

This is not a maritime contract, — that is, a contract to be per- 
formed upon the high seas, — but it is merely a loan of money for the 
payment of which the schooner was conveyed as security. 

It is settled that admiralty has no jurisdiction to foreclose a 
mortgage on a Tessel by decreeing a sale, or by decreeing the ship 
to be the propertyof the mortgagees, and dirécting the possession 
to be delivered to them. The mère mortgage of a ship, other than 
that of hypothecated bottomry, is not a maritime contract, and the 
remedy is in equity. Bogert y. The John Jay, 17 How. 399. So a 
lien specifieally reserved on a vessel by a contract with the builder, 
which, in légal effect, amounts only to a mortgage, cannot be enforced 
in a court of admiralty. People's Ferry Co. v. Beers, 20 How. 393. 
A court of admiralty bas not jurigdiction of a proceeding in rem or in 
personam by one having g, mère équitable title to a share of a vessel, 
but pot in position to obtain possession and hâve spécifie perforçaance. 
3 Mason, 16; Kynoch v. The It)e«, Newb. 205; Davis v. Child, Davies, 
71. Npr will a court of. admiralty take jurisdiction of a libel in per. 
■sowaw which seeks an accounting for the proceeds of a voyage. Dur- 
>/ea y. Elkins, Abh.jLdm. 528;, TAe William G. Eice, 3 Ware, 134; 
The Larçh, Id. 28. And admiralty takes jurisdiction of petitory suits 
for possession of vessels pnly in cases where the légal titles are in- 
volved. Kellam v. Emerson, 2 Curt. -C. C. 79. 

The. transaction set out in the libel showing that libelant only 
daims an équitable title to this vessel, there can be no doubt, in the 
light of the authorjties above cited, and they are only a few of many 
to the same purport, that this court bas no jurisdiction to try the ques- 
tion involved in this eontroversy. 

We cannot decree an accountiçg between theee parties, and direct 
and enforce a reconveyance of the schooner to libelant, if, upon such 
accounting, we find that the inde|titedness has bêen fully paid, but 
must leàvè the adjustment of such controversies to the more ample 
and flexible ppwers of a. court of equity. 

Thé exceptions to the commis sioner's report are overruled, the re- 
port confirmed, and cause dismissed, , , 
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Geebn V. Swift and others. 

{District Court, B. Massachusetts. January 6, 1882.) 

Seaman— Whalino Voyage— Dischakgb and Sbttlement with. 

A seaman in the ■whaling service, when discharged during the voyage at his 
own request, ia not disqualifled from tnaking a settlement of his wages, upon 
the payment of a sum f airly and Intelligently agreed upon, when the amount 
to become due to him is uncertain and dépends upon the future success of the 
voyage. 

In Admiralty. 

W. G. Parker, Jr., for libelant. 

2î.H^iS^<)^/l!, for respon dents. 

Nèéson, D. J. The libelant proceeds for his lay, as, successively, 
the third, second, and first mate of the bark Pacific, which saiied 
from New Bedford in December, 1876, on a fiveyeats' whaling voyage. 
In April, 1879, he was discharged at his own request, at Honolulu, 
after being ont two years and four months, and received fr<3m the 
master an order on the owners in New Bedford to pay himj at the 
termination of the voyage, the amount which should then be'due him. 
Eeturning to New Bedford, he made a settlement with the bwnera on 
the tenth of May, 1879. Their account against him for advances and 
articles furnished him on board the ship was $1,016.65. They paid 
him in addition to this the sum of $300, and took from him a release, 
under seal, discharging them from ail furtner claims on account of 
the voyage. The shipping, articles contained the usual clause, pro- 
viding that if any officer or seaman shall be prevented by sickness or 
death from perf orming the entire voyage, he shall be entitled to such 
part of the whole amount of his stipulated share as the time of his 
service on board shall be of the whole term of the- voyage; and it is 
the uniform usage to settle with seamen who are discharged by mutual 
consent during the voyage,, in the satûe manner as is expressed in 
this clause, unless there ii^ some, express written agreepient.to the 
contrary. The voyage terminated in December, 1881, and proved to 
be unusually successful; and^ it' now appears thàt his wages at the 
end of the voyage amounted to a much larger sutn than he received. 
He now claims that the settlement was ànunfair One^ and asks to 
hâve it Opêned. Thô libelant, being absent on a whaling voyage, !did 
not testify at the hearing. The only évidence! in the case bearing 
upon thé issue comes from Mr. Aiken, a witnèss called by the re- 
spondents, who was a clerk in thejr employment and àetedfor them 
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in the transaction. From bis statement it appears that the settle- 
ment was made at the request of the libelant. After some negotiation 
he oiïered to take |300 and clear the ship and owners. This offer 
was accepted by the owners, and ùpon being paid that sum he signed 
the release. If any déception was practiced upon him, or any fact 
affeeting the voyage was concealed from him or misrëpresented, he 
ought not to be held to his settlement. But I am satistied that this was 
not the case. The accounts of thê ship weré explained to him, and 
he was put in possession of evèry fact concerning the voyage which 
was known to the owners. The settlement was made vohintarily at 
his own request and for his benefit, and no undue advantage was 
taken of his necessities. A seaman in the whaling service, when dis- 
charged during the voyage at his own request, is not disqualified.from 
making a settlement of his wages upon the payment of a sum fairly 
and in telligently agrée d upon, when the amount tobecome due him 
is uncertain and dépends upon the future success of the voyage. This 
voyage might hâve terminated unfortunately, and the owners hâve 
beenthe losers. The libelant ought not to be permitted to go back 
of hia bargain merely because the voyage was successful. I aee no 
reason to disturb the settlement. 
Libel dismissed. 



One Hundred Toks of Coal. 

{Circuit Court, N. D. IlUnoia. Janusry 6, 1883.) 

ShEPPING— DBMUKRA.GB. 

Where the shipper of coal on a schooner expressed some doubts aa to the 
depth of water at a certain dock at the port of delivery being sufflcient to ad- 
mit of the delivery of the coal at that dock on account of the size of thè schooner, 
but the captain took the chances of there being sufflcient depth of water there, 
and on arrivai it was discovered that delivery could not be made at such dock, 
the captain can lay no claim for demurrage for delay caused by the necessity 
to proceed to another dock, or for expeiises in conséquence of the delay. 

In Adœiralty. Appeal from the district court. 

ilfr. Con(io», for libelant. , 

Mr. ^rgmer, for respondent. 

Deummond, G. J. In September, 1880, Henry P. Gard, of Cleve- 
land, OhiOj chairterèd the schooner Ida Keith, of which the libelant 
was owner and captain, to take a cargo of coal from Gleveland to 
Chicago; and the libel waa filed by the captain for the reason, as al- 
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leged, tliat necessary dispatch was not given to the scliooner after 
her arrivai in Cliicago. The district court .dismissed the libel, and I 
think that decree was right. 

At the time the contract Was made in Cleveland'îor the charter of 
the vessel, -which seems to hâve been entirely verbal, Gard suggested 
to the captaiu that he had some fears lest' the schooner was too large 
to deliver the cargo of coal àt the dock of P. O'CoiinOr, near Eiish 
Street bridge, in Chicago, on account of drawing too mueh watèr, to 
which the captain replied that the water was a foot deeper there than 
it had beén in the spring, and he would take the chances of there 
being sufficient depth bf water there if the câi-go of coal Were de- 
livered to him. 

This fact, upon which the case must substantially turn, seems to 
be established by a clear prépondérance of évidence. The coal had 
been sold to P. O'Connor, to be delivered at his dock. Tfae shipper 
seems to hâve been doubtful as to whether the schooner coulçi deliver 
the coal there on account of her size, deolaring tbat-he woul^; prêter 
to ship on a smaller vessel. That doubt was removed by the state- 
ment of the captain himself, who professed to be f ^miliar. with the 
depth of the water, and took ] the chances of its being sufficient to 
enable him to land the cargo there on his arrivai in Chicago with the 
schooner. It seems that she drew too much water, as he himself 
admits, for him to land the cargo at O'Oonnor'a dock, the resuit of 
which was that it was necessary for the shipper, Gard, to direct his , 
agent to sell the coal to some other persoîi, and the coal was accord- 
ingly sold to J. D. Stone, at a Ipss to Gard, as he says, of more than 
|200; and this involved the necessityof the schooner being itowedup 
the river to Stone's wharf, where there was considérable, delay in 
conséquence of the delive^y not, being made by three hatohes instead 
of two, as was the fact. It foUowed, from this condition of affairs,, 
that there were more or less delay and expense in consequénoe of the 
coal not having been delivered at 0'ConnQr'B/wha,rf ; but it seems, to 
me that this grew out of the conduct and stat^ments of th^iC^ptain. 
himself.and he can lay no claim to demurrage,or expenses in consé- 
quence of the delay and deliveryof the coal at another wharf .; ; 

The decree of the district court will, therefore, be affirmed. , ,; 



880 FEDEBAIi SEFOBTEB, 

Thb Hattie Low. 

[District Court, 8. D. New York. December 21, ISS''.^ 

1. Seaman's Wages— Minob Son of Maêtteb. 

A father is entitled to the earnings of a minor child who lives with him, and 
is under his governance, protection, and support. 

2. Samb— Lien dues not Attach. 

Wîière a father agreed to run a vessel on sliares, and to pay ail the expansés 
of runhmg her, and his minor son, being a mëmber of his household and liwing 
on board as a member of the father's family, acted as inate, hdd, no lien against ; 
the vessel could, under such circumst^ces, be scquired by either the father or 
son, and the libel, therefore, was dismissed. 

In Admiralty. 

Beebe, Wilcox d Hohhs, for libelant. 

Samuel B . Catdwell, toi claimant. 

Beown, D. J. The libelant is shown by the évidence to bave beeh 
a minor about 18 years of âge, and during ail the time he rendered 
the services as mate, for which this libel was filed, to hâve been a 
member oî his father's household, who was master of the vessel and 
lived with ail his family on board, and as sueh member was under 
his father's governance, protection, and support. The libelant was 
never employed by the owners, but by the father only. Whatever 
his father paid him in money, then or previously, under such circum- 
stances, were voluntary payments; the father was legally entitled to 
his earnings, (Plummer v* Webb, i Mason, 382; Luscom v. Osgood, 1 
Spr. 83; Cutting v. Seàbury, là. 522; The David Faust, 1 Ben. 183; 
2 Pars. Shipp. & Adm. 371,) and no suit at law could bave been 
maintained by the libelant against his father therefor. The father 
being, therefore, entitled to thèse services, and under his agreement 
with the owners being bound to pay ail expenses in running the ves- 
sel on shares, no lien could arise against the vessel for the son's 
services so rendered. Action like that of the father in this case, in 
endeavoring to assist in fastening a lien upon the vessel under such 
circumstances, bas been declared to be "committing a virtaal fraud 
upon the owners." The Cohimbus, 5 Sawy. 487, 492; and see 2'ke 
William Cook, 12 'Fed.'Rmf. 919. ■ • 

For thèse reasons, in addition to those stated by the commissioner, 
the exceptions are overruled, and judgment ordered for the claimant. 
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NiOKEBSON, Trustée, v. Mbacham and others. 
(Circuit Court, D. Nàrratka. Januaiy, 1883.) 

1. EqUITT— BONA FiDB PUBOHASBE— CONSTKUOTIVB NOTIOB— CONTETANCB Of 

MOBTGAGBD PbBMIBEB. 

Tie holder of a mortgage surrendered the same upon the receipt of a quit- 
claim deed of the land from the mortgagor. The mortgagor, without knowl- 
edge of the mortgagee, bad prcviously deeded the same land to his daughter, 
who, prior to the surrender of the mortgage by the mortgagee, and the convey- 
ance of the mortgaged land by her father to the mortgagee, deeded the same 
to a third party, in considération of certain promissory notes of doubtf ûl value. 
Held, thât if the conveyance of the daughter to the third party was without 
considération, it should be set aside, and that the mortgage, which had been 
canceled in ignorance of the fact that the mortgagor had paried \rith the title, 
should be enforced against the land. It was the duty of the holder of the 
mortgage to examine the record for conveyances by the mortgagor before tafc- 
ing a quitclaim deed, and as against, a bonafide purchaser for valuie he would 
be without remedy ; bjit if the party claiming to be a bona fide purchaser for 
value is proven not to be such, he bas no equlties, and there is nothing to pre- 
vent a court of equity from disposing of this case upon the equities as they 
exist between the mortgagor and mortgagee. 

2. Same — Bosa Fidb Purohasbr — Patmbkt befobb Notiob of Equities — 

Proop. 

A party relying upon the défense that he is a bonafide purchaser, entitled to 
hold notwithstanding a prier equity, must establish his défense by proof, It is 
an affirmative défense. The statement of a considération in the deed is not 
sufflcient, but actual payment before notice must be shown. 

3. Samb — Pbesumption as to Value of Pkomissobt Notes. 

As a gênerai rule, the law will présume that a promissory note, even if past 
due, is worth its face in money ; but this is only a presumption which arises in 
the absence of direct proof as to value, and may be overcome by comparatively 
slight proof in contradiction, especially wheu the paper is old, dishonored, or 
outlawed. 

In Equity. On exceptions to master's report* 

The principal matter in controversy in this case îs as to the validity 
of a conveyance of certain lands from respondent Mary Meaeham to 
respondent H. H. Blodgett, of date February 7, 1880. The title to 
the land was, prior to February 8, 1877, in reepondents Stephen A. 
Meaeham and Nancy, his wife, who on that day executed a mortgage 
thereon to A. Otis Evans, to secure the payment of $2,700, with in- 
terest and attorney's fées. The purpose of this suit is to foreclose said 
mortgage ; and in order to make the foreclosure effectuai, complain- 
ant prays the cancellation of the conveyance above referred to, and 
that the satisfaction of said mortgage bereinafter meutioued may ba 
Bât aside. 

T.14,no.l5— 56 
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On the twenty-fifth day of September, 1877, said Stephen A. 
Meachain, then ffie ôwner of said'laind, his wife not joining, conveyed 
the premises to hisdaughter, the respondent Mary Meacham, except- 
ing from the eovenant of -wàrràrity the môrtgagô above named. On 
the tweifth of October, 1878, the said A. Otis Evans, throngh bis 
agent, having no knowledge of the conveyance from Stephen A. 
Meacham to Mary Meacham, took from the said Stephen A. and 
Nancy, his wife^ a quitelaim deed in the name of B. L. Harding for 
the land in question, and as the sole considération thefefor delivèred 
up as satisfied the aforesaid notes and mortgage for $2,700. 

On the seventh of February, 1880, the respondent H. H. Blodgett 
recéived a conveyance of the land in controversy from said Mary 
Meacham, the considération in Ihe deed being expressed as $4,200. 
This last transaction, which is the subject of the présent controversy, 
was in this wise : Blodgett gave to said Mary Meacham promissory 
notes against varions parties, àmounting to $4,200, as the considér- 
ation for the whole of the land, and immediately agreed with her to 
reconvey to her one-half of the land, in considération that she should 
allow him to take back one-hàlf of the notes to be selected by him. 
Accordingly, af ter receiving the conveyance, Blodgett reconveyed to 
Mary Meacham the undivided half of the land, and selected and took 
ba«k one-half of the notes. It is charged that this transaction be- 
tween Blodgett and Mary Meacham was fraudulent, and also that it 
waswithout considération, the notes leftinher hands after returning 
the selected one-half to him, having been, as is alleged, entirely 
worthless. 

The case hàs been twice before the master. Tn his first report he 
found, as a fact, that the notes given by Blodgett to Mary Meacham, 
as a considération foi: said laind, tvere old notes, uileollectible abd 
woi-thless, ànd nearly ail, if not quite ail, past due ; and that not a dol- 
lar bas ever been coUected thereOn. The case was recommitted to the 
master to further investigate the question of the value of said notes, 
-with léave to parties to producô further proof. After taking a large 
amount of additional evidencethô tnàster has filed a second report, 
in which he finds as fftcts (1) that the considération fOr the convey- 
ance in controversy was grossly inadéquate ; (2) that he cannot find 
that anyof the notes hâve been tJOllected or paid. 

When the case càrùè up for hearing upon exceptions to this lattet 
report, aftèir the oral argument, th* court dii-écted counsel to filebriefs' 
upon the whole case, but to give spécial attention to the question. ' 
^htit, undcr tho circuiustancc3 of this case, iï the présumption as 
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ko the value of the notes turned over by Blodgett to Mary Meàolmiû 
in considération for the conveyance, in the absence of any direct 
proof upon the subject ? Elaborate briefs hâve accordingly been filed. 

J. L. Webster, for complainant. 

Walter J, Lamb, G. M. Lambertson, J. E. Philpot, J. C. Crooker, 
and H. H. Blodgett, pro se, for respondenta. 

McCkaey, C. j. If the conveyance f rom Mary Meacham to H. H. 
Blodgett was without considération, it should be declared void and 
set aside, and the mortgage for $2,700 should be enforced against the 
land, since itwas.undoubtedlycanceled in ignorance of the fact that 
the mortgagor had parted with the légal title and was no longer able 
to make a valid conveyance. It is true, as respondents' counsel hâve 
said, that it was the duty of the hplder of the mortgage to examine the 
record for conveyances by the mortgagor before taking a quitclaim 
deed from him and canceling the mortgage; and it follows that, as 
against a bonafide purchaser of the land for value after the cancella- 
tion pf the mortgage, he is without remedy. But if Blodgett is not 
such a purchaser he bas no equities, and there is nothing to hinder a 
court of equity from disposing of the case upon the equities as they 
exist between mortgagor and mortgagee As between them, complain- 
ant is entitled to relief, as the caucellatiou of the mortgage was the 
resuit of a mistake on the part of the mortgagee, and of a palpable 
f raud ou the part of the mortgagor, who of course knew that he had 
conveyed the land to his daughter, aind that he had no power tocon- 
vey it a second time. Our inquiry must therefore be confined to the 
question, was Blodgett a bona fide purchaser for value ? The proof 
leiavesthis question in doubt. Âll that clearly appears isthat Blodg- 
ett turned over to Mary Meacham a number of promissory notes, ail 
of which were past due, and some of which were certainly worthless. 
Wbether any of the notes turned over by him were of any value, is a 
question which cannot be clearly settled upon the évidence in the case ; 
and it must, therefore, dépend upon the question whether the law 
raises a presumption, in the absence of proof, that the notes were of 
value. The respondent Blodgett rests his défense upon the daim 
that heis a bonafide purchaser of the land in question without notice 
of the prior equities existing in favor of the holder of the mortgage. A 
party relying on the défense that he is a bonafide purchaser, entitled 
to hold notwithstanding a prior e,quity,, must establish his défense by 
proof. It is an affirmative défense, . The statement of a considéra- 
tion in the deed is not sufficient, but actual payment before notice 
muet be ehowu* The facts giving the right of protection mu^t be al- 
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leged and proved. Abb. Tr. Ev. p. 715, § 38, and cases cited. The 
same rule is laid down in the case of Boon v. Chiles, 10 Pet. 177. 

The burden being upon the respondent, Blodgett, to make out bis 
défense by showing afSrmatively that he is a hona fide purchaser for 
value, he claims to hâve discharged it by shomng that he turned over 
the notes in question in payment for the land, and without showing 
affirmatively that the notes were of value. As a gênerai rule, the 
law will présume that a promissory note, even if past due, is worth 
its face in money ; but this is only a presumption whioh arises in the 
absence of direct proof to establish the value of the paper, or of cir- 
cumstances sufïïcient in themselves to rebut the presumption. Indeed, 
this presumption is much stronger where the paper is not yet due, 
than it is where it is ovèrdue and dishonored; but it prevails in 
either case. 

The question hère is whether the circumstances are suoh as to re- 
but this presumption, and to throw upon respondent Blodgett the bur- 
den showing that the notes were of value, or, in other words, that he 
paid value for the land. 

There are several circumstances tending very Btrongly to throw sus- 
picion upon the entire transaction, and, when they are ail considered 
together, they are of such a character as ought, in my judgment, to 
overcome the presumption tha,t the notes, or any of them, were of 
value. Thèse circumstances may briefly be stated as follows: 
. 1. The purchase was màde by Blodgett without any investigation 
as to the title to thé land. It is fair to présume that if he had been 
paying what he regarded as a fair price, purchasing in good faith, he 
would bave looked into the record to ascertain the condition of the 
title. 

2. Equally suspicious is the fact that Mary Meacham àccepted the 
notes, ail past due and somé' bàrred by the statute of limitations, 
without inquiry as to the solVency of their makers, and without in- 

' vestigation of thè question whether they were good or nbt. It muôt 
be considered very remarkable indéed that a person of mature yéai-s 
and ordinary intelligence would', in good faith, sell and transfer a 
large body of valuable land for such a considération; and without 
knowing or inquiring whether she was receiving anything of value 
or not. 

3. f t'il more remarkable and suspicious is the circumstance that 
the parties agreed that àf ter the delivery of ail the notes by Blbdgett 
to Mary Meacham, and after a conveyance frpm the latter to the 
former of ail the land, and às'a part of the same tratisactiori, Blod- 
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gett should reconvey to Mary Meacham one-half of the land, and 
should sélect and take back from her one-half of the notes. It is 
impossible to understand why ail this was done, if it was net for the 
Ycry purpose of giviag him the opportunity to take back ail the notes 
that wre of any substantial value, and leave in her hand only thoae 
that were practically worthless. 

4. The court cannot overlook the fact, which appears in the testi- 
mony of Blodgett, that he is unable to give the name of a single one 
of the makers of the notes who is or bas been, since the transaction 
in question, solvent in the sensé of having property subjecfc to exécu- 
tion. When the case was referred to the master, the court mipposed 
that a list of the notes transferred could be readily obtained ; that 
the names and places of résidence of their makers could be f urnished, 
either by Blodgett or Mary Meacham j and that thereby the. oom- 
plainant would be furnished with information upon which to prose- 
cute an investigation as to the value of the notes. But it seems that 
after a long investigation, and the taking of testimony oovering hun- 
dreds of pages, there is even yet some doubt as to who the makers of 
the notes were, and as to where they are to be found. Add to this 
the fact that no effort whatever has been made to collect any of the 
notes, and that not a dollar has been paid upon any one of them 
during a period of now nearly three years, and it must be admitted 
that ail the circumstances, taken together, are such as to cast great 
doubt upon the question of the honafides of the transaction, and of 
the value of thèse seeurities. 

At the hearing on exception to the master's second report, the 
court was of the opinion that the casé must turn upon the question, 
whether thèse facts and circumstances were sufiSflient to ovexcome 
the presumption that the promissory notes were worth their face in 
money. That such is the gênerai presumption, in the absence of sus- 
picious circumstances îatid in the absence of. proof, seems tO' be ad^ 
mitted; but it is a presumption which may be overoome by compar- 
atively slight proof, especially in a case where ;the paper is old, 
dishoiibred, apd some of it barred by limitation. The law raises the 
presumption of value only in cases livhere there ie no évidence upon 
which to found a contrary presumption. Ifitheiacts. are such as to 
ereate a strong doubt of the integrity of thé.;transaction and as to 
the value of the paper, the burden of showing that the paper was of 
value will be thrown upon the party asserting that fact. : This rule 
is especially applicable to the présent case, where thé facts are, or 
ought to be, known to the respondent Blodgett, and there the com- 
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plainant, after diligent eiïort, seems to bave been unable io ascertaîn 
them. 

It is certainly not too mueh to say upon this record, and tlie évi- 
dence before the court, that the évidence on the part of Blodgett in 
respect to the payaient of the considération stated in tbe deed is un- 
satisfactory, and that such proof was vital in order to uphold the 
deed, surroanded as it is in other respects with suspicion. This be- 
ing so, it must be held that the burden of sbowing that the paper 
■was of value, and that Blodgett was a bonajide purchasar, rests upon 
him. Such, in substance, is the doctrine announced by the suprême 
court of the United States in two cases at least. Cléments v. Moore, 6 
W&ll. 299 ; Clifton \.Sheldon, 23 Row. 4:81. 

The resuit is that there must be decree for complainant in accord- 
ance with the prayer of his bill, and it is so ordered. 



TicB ». ScHOOL-DiSTBiOT No. 18, Adams County. 

{Circuit Umtrt, D. Nebraska. 1883.) 

BlLIr TO VaCATB JoDGMENT— IjIMITATION. 

A bill in chancery broughL to vacate a judgment obtained în a court of law, 
and to order a new trial, takea the place of the ordinary pétition for a new trial, 
provided for by the Code of Civil Procédure of this state, and must be brought 
withia one year from the rendition of the judgment sought to be vacated. 

In Equity. 

Harwood de Ames, for plaintiflf. 

0. B. Hewett, for défendant. 

DuNDT, D. J. The complainant in this case filed his bill on the 
sixth day of February, 1882. The object of the suit and the prayer 
of the bill is to vacate a judgment heretofore rendered in thisi court, 
on the ground of newly-discovered évidence, so that the cause may 
be tried again upon its merits. An inspection of the record shows 
that on the twentieth day of Deoember, 1879, this plaintiff com- 
menced an action at law against this défendant in this ccrart for the 
purpose of recovering on certain bonds claimed to bave been issued 
lay the défendant to aid in building a sohool-house for the benefit of 
the district. The exécution of the bonds and ail liability thoreon was 
denied by the district, A jury was duly waived, and a trial was 
thecevipon had upon the merits of the cotitroversy. In the trial the 
issues were determined in favor of the défendant, and thé suit was 
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thcn disniissed at the costs of this complainant: This trial was had 

and the judgment rendered on.the "— day of November, 1880. 

In that trial the members of the school board were ail witnesses, 
and, it may be proper to say, were the principal witnesses. The 
plaintiflf relied upon their testimony, in a great measure, to sustain 
his cause of action. Thèse witnesses were. the school board at the 
time the bonds bear date, and are the samepersons whose names ap- 
pear on the bonds as members of the school board, and whp, as the 
plaintiff claims, içsued the bonds in behalf of the school-diatrict. 
This complainant now claims to hâve been taken by surprise, to see 
how little, how very little, the said school board knew of the circum- 
stances connected with the issuing of the bonds then in suit. Viewed 
in the light of subséquent devolopments, this surprise seems to be 
well founded, and if timely movement had been made in tbe righfc 
direction, the complainant would hâve been entitled tothjB; relief 
sought in this action. - ! : 

The viewthat I take of this proceeding makes it unnecessary to dis- 
cuss the character of the uew testimony whiob the complainant claims 
to hâve discovered since the first trial, and which he was.unableito 
produce tbereat. If what is elaimed by complainant in that regard 
be true, then, certainly, the newly-discôvered testimony would bave 
been very material for the complainant when his cause was tried on 
its merits. 

The Code of Civil Procédure of this state bas abolished the distinc- 
tion between actions at law and actions in chancery. But it is f air 
to présume, and I, therefore, assume, that under it ail individual 
wrongs can be redressed, and ail rights maintained, providing, as it 
does, a complète remedy for ail sorts of grievances, whether real or 
imaginary. Where a cause bas been tried] upon its merits, and a 
judgment bas been rendered, the judgment so rendered may he re- 
viewed or modified or vacated,.and a new trial had, under certain 
circumstances, and on such terms as may seem to be just. Wheife er- 
rors are committed during the progress of a trial the injnred party bas 
full opportunity to bave the errors cdmplained of corrected in the 
court where the errors may be committed; If judgment goes against 
a pariy who may feel aggrieved, and he afterwards discovers new, 
important, and material testimony that he knew not of, and could 
not discover by using due diligence intime to produoe such tpstjmony 
on the first trial; h e may theiï file» pétition for a new trial;; but this 
must be done within one year from the rendition of the judgment 
sought to be vacated by filiug such pétition. The complainant, in thia 
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case, has resorted to the familiar praotice of filing his bill in equity 
to vacatethe judgment complained of, instead of relying on the Code 
praotice in that behalf. The right to do so must be upheld. In 
analogy there is but slight différence in the two modes of proceeding, 
and, after much thought and a careful considération of the whole sub- 
ject, I am unable to discover any good and sufficient reason why 
either mode of proceeding cannot be maintained. I must hold, then, 
that the filing of the bill, in this and similar cases, simply takes the 
place of the pétition for a new trial provided for by the said Code of 
Civil Procédure, and must be governed, at least to some extent, by 
that Code. It seems to be the récent policy of the laws of the United 
States to conform the proeeedings in the fédéral courts to the prao- 
tice prevailing in the state courts. There is much good reason in 
this. After ail, the laws of the state are administered in the fédéral 
about thé same as they are in the state courts, and there is no ap- 
parent reason why there should be any différence in results to be at- 
tained in resôrting to either. The same rights are recognized in both. 
The saniè limitations and restrictions are recognized and enforced 
in both. And the only différence to be observed in enforcing, up- 
holding, or maintaining either, is in the manner of doing it. That is 
the application of the remedy provided to aceomplish the same re- 
sults. 

Applying this principle to the présent case will require the dis- 
missal of suit, though the bill is in many respects a meritorious one. 
Had it been filed in time, I doubt not the judgment complained of 
would hâve been overturned for reasons stated in the bill. But 
statutes limiting the time within which new trials may be granted, 
mùst be looked on with great f avor, and their bénéficiai results must 
not be denied to those for whose benefit they were enaeted. This 
suit was not commenoed until 14 or 15 months after the rendition 
of the judgment sought to be vacated. As the complainant seeks to 
hâve the judgment complained of annuUed on the ground of newly- 
discovered évidence, which might hâve lead to a différent resuit had 
the same been produced on the trial, it is my deliberate judgment 
that his application cornes too late ; and that, to entitle him to the 
relief sought in this action, it was necessary for him to file his bill to 
vacate the judgment complained of within one year from the date of 
entering the same. 

The bill must, therefore, be dismissed ; and it is so ordered. 
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State Nat. Bank of Lincoln, Nebraska, w.Young and otbers. 
[Oircvit Court, D. Nebraska. 1883.^ 

1. Letibe ot' CiiEDiT — What is not. 

A letter sucli as the one foUowing, written bjt-the défendants to the plaintilî, 
does not constitute a letter of crédit : 

" Chicago, 7-23-1880. 

" State National Bank, Lincoln, ifeSrasAa— Gentlemen : Mr. Dawson, of 
Dawson & Young, has been to see us, and has explaiued their business to oui 
satisfaction, and we wisli tliem to continue with us, and we expect to take care 
of them and pay drafts as heretofore. 

" Respecttully, William YouNO & Co." 

2. Contract— Aghkbment to Accb^-t Dbaft. 

Nor does tlie same amount to an agreement to aecept any drafts which Daw- 
son & Young, or either of tliem, might draw on "William Young & Oo., the 
défendants. To constitute a valid and binding promise to aecept the draft of 
another, the draft must be described in terms not to bfe mistaken. 

3. Samb— Departube from Terms. 

Any departure f rom the terms of an agreement to aecept the bill or draft o 
another, will not bind the party sought to be charged as acceptor. 

Demurrer to Pétition. 

Mason é Whedon, for plaintiff. 

Bisbee, Ahrens é Hawley and Field <é Holmes, for défendants. 

DuNDY, D. J. It is stated in the pétition that Dawson & Young 
■were largely dealing in and shipping live-stock to Chicago; that 
generally they consigned the same to William Young & Co., the dé- 
fendants, at Chicago, who were then doing business as commission 
merchants; that Dawson & Young were in the habit of drawing 
their drafts on Young & Co. for the stock shipped, and that the same 
were cashed by the plaintiff at the request of Dawson & Young, and 
that the same, with one exception, were paid by the défendants; 
the payment of one was refused, and that the same was afterwards 
paid by Dawson; that subsequently Dawson went to Chicago and 
saw the défendants, and arranged with them for future acceptances, 
and, pursuant to the arrangement then made, the défendants wrote 
to the plaintiff a letter, of which the foUowing is a copy : 

" Chicago, 7-23-1880. 
"State National Bank, Lincoln, Nehraska — Gentlemen: Mr. Dawson, of 
Dawson & Young, has been to see us, and has explained their business to our 
satisfaction, and we wish them to continue with us, and we èxpect to take 
care of them and pay drafta as heretofore. 

" Respectf ully, William Young '& Co." 
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That the said letter was plaeed in the hands of tlae officers of the 
banks ; that after the letter had been so received by the plaintiff, 
Dawson, on the thirty-first of July, 1880, drew two drafts on the dé- 
fendants, each for the siim of $2,000, and on the third of August 
Dawson drew another draft for the sum of $1,000, ail of which were 
payable at sight; that the said drafts were cashed by the plaintiff, and 
that, the same went to protest and were never accepted or paid by the 
défendants. . . 

To this the défendants interpose a gênerai demurrer. 

If the letter in questîofl "cannot be regarded as an agreement to 
accept the bijls pr drafts thereafter to be drawn by Dawson & Young, 
nor as a letter of crédit, then there is no good cause of action stated 
in the pétition. It lacks the usual formalities, and the indispensable 
requisites of an ordinary letter 6f crédit, so that it is altogether un- 
necessary to consider it in that connection. The plaintiff treats the 
letter as an agreement to accept the bills to be drawn by Dawson & 
Young, and as Mch we will consider it, because there is nothing 
stated in the pétition, indepenclentof the letter, that would in any 
way tend to fix any liability on the défendants. 

Questions of this sort were quite frequently discussed in Ihe seve- 
ral courts of thi$ Union down to the year ISIY, when a décision of 
the first importance ai^d by the highest authority was finallymade. 

The English cases bç,aring upon the subject in hand were fully 
considered by the court, and, though perhaps not uniform, the prin- 
xiple settled thereby was adopted by our own court, to which it bas 
ever since adhered. The rule deduced from those cases, and which 
was stEited and appliedinthe first of the leading cases decided in this 
country, is — 

" That a letter wri tten within a reasonable time before or after the date of a bill 
of exchange, describing it in tarais not to be mistaken, and promising to ac- 
cept it, is, If shown to the person who af terwards takes the bill on the crédit 
of the letter, a virtual acceptance bindihgthe person whomakea the promise." 
CooUdgey. Paysan, 2 Whea,t. 66. 

The rule hère enunciated has been repeatedly recognized and fol- 
lowed by the suprême court, and its soundnèss is now believed to be 
unquestioned. Schimmelpennich v. Bayard, 1 Pet. 264; Boyce v. Ed- 
wards, 4 Pet. 111. 

This being the rule, it foUows that a lettel-, tO bind the writer in 
sueh cases, muit he written within a reasonable time before or after the 
date of the bill to he accepted. The letter must descrihe the bill in 
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terms not to he mistuken. The letter must contain a promise to accept 
such a un. The letter must be shown, or Us contents made known to, 
the partyfor whom it was intended. And the party for whom the letter 
ivas intended must hâve taken the bill or advanced his money on the 
CREDIT OF THE LBïTEE, und uot otkerwise. We must apply this rule 
to the letter described in the plaintiff's pétition, and détermine the 
character and value and efficacy of the letter by that standard. 

The letter bears date the twenty-third of July, 1880, and was 
placed in the hands of the officers of the plaintifE bank soon after- 
wards, and before the bank cashed any of the drafts. The drafts 
were drawn on the thirty-first of July and the third of August, re- 
speotively. That would seem to be within a reasonable time after the 
receipt of thé letter by the bank, and it is not made to appear how 
any injury could resuit to the défendants by mère lapse of time be- 
tween the date of the letter and the cashing of the drafts. But this 
is not where the real difficulty is to be found. It is stated that "Mr. 
Dawson, of Dawson & Young, bas been to see us, and bas explained 
their business to our satisfaction, and we wish them to continue with 
us." So far there is nothing about the letter of a dubious or uncer- 
tain character, or that could deceive or mislead any one. But it is 
further stated, "and we expect to take care of them and pay drafts 
as heretofore." Just how they were to be taken care of does not 
appear by the letter, nor by averment in the pétition. The letter 
states that they expect to pay drafts as heretofore. But how did they 
treat them "heretofore?" As stated in the pétition, by paying part, 
and by refusing to accept or pay the other part. If, then, the letter 
had contained an unequivocal promise to pay "drafts as heretofore," 
would a prudent man be likely to rely on such a promise, knowing at 
the time that a part only of such drafts had bèen paid, and that at 
least one theretofore had been repudiated by the drawee. Would he 
be likely to part with his money on the f aith of such a letter ? Or- 
dinary prudence, it seems to me, would stop short of making ad- 
vances under such circumstances. But the great trouble and inhér- 
ent difficulty about this letter is, it contains no agreement or promise 
to pay or accept the drafts of Dawson & Young. It is simply stated : 
"We expect to * * * pay drafts as heretofore." That is not 
enough. There is no promise to pay any drafts "as heretofore." 
There is no draft or drafts described in "terms not to be mistaken." 
In the absence of such description and a promise to pay, no liability 
attaches. To say, "We expect to pay drafts as heretofore," is not équiv- 
alent to saying, "We agrée topay drafts as heretofore." To hold other- 
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wise would be doing violence to languàge and princîple alike. There 
may hâve been many and good reasons for expecting to pay tbe 
arafts, while in reality tbe apparent reasons were unreal and iUusory. 
However this may be, I am of opinion that tbe défendants did not 
promise to accept or pay tbe drafts described in tbe pétition, and that 
tbey incurred no liability by writing tbe said letter; and that tliey 
reserved to tbemselves tbe right to refuse payaient or acceptance of 
ail tbe drafts described in plaintiflf's pétition. 

There is another point whieb migbt be fatal to the plaintiff's rigbt 
to recover, even if we could regard the letter as an absolutè promise 
to pay the drafts of Dawson & Young. The fair construction to be 
placed on tbe letter would lead us to conclude that the writer bad in 
bis mind tbe drafts of Dawson & Young, wbicb tbey expected to "pay 
as beretofore." Tbe drafts aetually repudiated by the défendants 
were not drawn on them by Dawson & Young, but by Dawson alone. 
So if tbe letter bad fuUy described the drafts to be drawn by Dawson 
& Yoùng, and the défendants bad promised ta accept and pay them 
when so drawn, still I tbink even tben tbey would be under no sort 
of légal obligation to accept and pay tbe drafts drawn by Dawson 
alone. It seems unnecessary to elaborate, as the correctnesa of this 
proposition, it is submitted, cannot be controverted. 

The demurrer is eustained. 



DoTYand others v. Lawson, Jr., and others, Adm'rs, etc. 
(Circuit Court, E. D, Wisoonsin.) 

1. Countbb-Olaim — Bbeach or CJovenant — Acceptance of Contbact with 

Knowledge of Covenantbb. 

A party who purchases property by an instrument of sale under seal, in 
which it is covenanted ttiat a corporation from wliom the seller acquired the 
property should fuMll its certain covcnant in regard to tlie construction of a 
canal as therein gpocifled, cannot, in an action for the nnpaid installments of tlio 
purchase money, set up as a counter-claim the failure of such corporation to 
construct the canal according to spécification, if such canal had been accepted 
by the seller, previous to the timo of entering into the contract of sale, with 
the full knowledge of the purchaser. 

2. Samb^-Act of United States. 

The érection by the United States of a dam injuriously affecting a wator- 
power conveyed by an instrument in which it is covenanted that the corpora- 
tion from whom the seller acquired the property " should not construct, or 
allow to be c'onstiucted, a dam or other improvemont " below such water- 
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power to îts injury, îs not a breach of such covenant, the land havîng been 
bought at a foreclosure sale, and subsequently conveyed to the government, 
and can not be set up as a counter-claim in an action for unpaid installuients 
of the purchas» money due under the instrument of sale aforesaid. 

This was an action brought on a contract for the installments due 
on the purchase money of a water-power, so called, formed by the 
construction of a dam at the foot of Lake Winnebago, by means of 
which the water was forced through a canal, in the city of Menasha, 
about a mile in length, and given a fall of seven to nine feet. The 
défendants set up counter-claims, and the only questions involved 
related to their validity and effect. The plaintiffs, in 1875, sold to the 
intestate, Publius V. Lawson, an uudivided haif of the water-power, 
by an instrument under seal, whereby, among other things, the plain- 
tiff covenanted with the défendant that the Fox & Wisconsin Im- 
provement Company (a Wisconsin corporation chartered in the year 
1853) should fulfiU its certain covenants with Charles Doty and Har- 
rison Eeed and Curtis Eeed, contained in a contract bearing date 
Jnly 24, 1855, by Tsrhich contract the improvement company, for a 
valuable considération, sold .to the other parties thereto the hydrar- 
lic power arising from the dam aforesaid, and the canal, which was 
then in an unfiniahed condition. And the improvement company 
covenanted, amoing other things, that it "would proceed to finish 
and build the said canal, aud lock appertaining thereto, and that the 
said canal should be 100 feet wide at the bottom." The improve- 
ment company further covenanted in the same instrument that it 
"would not construct or allow to be constructed any dam or other 
work below, on the said river, which should raise the water above the 
ordinary stage at the foot of the rapids at Menasha, aforesaid." 

Thé breaehes assigned in the présent action were — First, that the 
Fox & Wisconsin Improvement Company did not proceed to finish 
the said canal, and make thé same 100 feet wide at the bottom, 
whereby the said hydraulic power and property so conveyed were less 
valuable than they would hâve been if the agreement had been ful- 
fiUed, by the amount of $3,000 ; second, that it did construct, and 
had allowed to be constructed and maintained, a dam at the head of 
Grand chute, at the city of Appleton, Wisconsin, which has raised the 
water above the ordinary stage at the foot of the rapids at Menasha 
about two feet, and thereby reduced the head of water at the said 
canal, and has injured the value of said hydraulic power; for which 
damages to the amount of $6,000 were claimed. 
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' TÊe saîd Doty, Reed & Reed, covenantees of tlie improvement Com- 
pany, conveyed, previous to the year 1875, one undivided half of the 
hydranlic power se transferred to them, to the plaintiflfs in this ac- 
tion. The reply alleged that the covenant of the improvement Com- 
pany in regard to finishing the canal and lock waa to the efifect that 
it shoiild be done by the sixth day of July, 1856, a date long prior to 
the exécution of the contract declared upon in this action; and also 
that the improvement company had performed that covenant to the 
satisfaction of the covenantees therein named, who had received and 
accepted the work as completed within the time fixed therefor, and as 
full performance and satisfaction of the covenant for construction; 
of ail which Lawson had notice at the date of entering into the con- 
tract with the plaintiffs. The plaintiffs denied that the intestate had 
sustained any damages on account of alleged non-performance of the 
covenant in question. And in regard to the allégation respecting the 
dam, the plaintiffs denied that the improvement company had con- 
structed, or allowed to be constructed and maintained, a dam at the 
head of Grand chute, in the city of xippleton, as alleged in the coun- 
ter-claim. And they denied that the intestate had sustained any dam- 
age on account of the construction of any dam. 

The testimony showed that the improvement company, in 1855, 
claimed to be the owner of the hydraulic power, and desiring to pur-> 
chase land owned by Doty and the Reeds, had made with them the 
agreement set out in the pleadings; that the canal was then in 
prooess of construction by the improvement company, and within 
the time fixed in the agreemeet the improvement company had con- 
structed the canal to the satisfaction of Doty and the Reeds, and de- 
livered the same to them; and both parties to the agreement had 
sinee then treated the same as fuUy performed in that respect, although 
in fact the improvement company had constructed the lower part of 
the canal only about 60 feet in width at the bottom, and not 100 feet, 
as agreed. There were other covenants in the same contract made 
by the improvement company, no breach of which was claimed to 
hâve been committed. 

It appeared, also, that soon after the making and recording of the 
contract with Doty and the Reeds, and the delivery to them of the 
water-power and property conveyed by the instrument of 1855, the 
improvement company made, under date December 1, 1856, a deed 
of trust to a trustée as security for money borrowed by the company, 
in which deed of trust no exception or réservation was made by the 
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improvement company in reapiect to the construotîoH of the dam below 
the Menasha water-power- ■ Poreelosure was afterwards had trader the 
deed of trust, and, the whole property thereby conveyed was; bid off to 
an agent, who sopn afterwards transferred it to4he Green Bay & Mis- 
sissippi Canal Company. :;That company, after holding the property 
a few years and proceeding wth the improvement, conveyed 'the whole 
of it, excepting the hydraulic water-power, to the United States, whicb 
purchased the same pursuant to the terms of an aet of congress ap- 
proved July7,;18t0. 16 St* a^Large, 189. 

ïhe United States govemment had, before any of the procfeedings 
mentioned, conveyed to the stateof.Wisconsin certain landsto bôused 
by the state for the purpose of improving the navigation of the Fox and 
Wisconsin rivers,, situated within that state, and the improvement 
company had been incorpojrated for the purpose of carrying on the 
work of improvenient., The Green Bay & Mississippi Canal Com 
pany were engagea ftlso in prosecuting the work after becoming the 
owners of the lands and other property, which the Fox & Wiscon- 
sin Improvement Company had previously held, and by the terms of 
the act of congress named, the govemment received.thecanals, looks, 
and certain other property of the Gre^n Bay & Mississippi Canal Com- 
pany, and proceeded with the work of improving the navigation of 
the two rivers. Before the date of the first contract, in 1855, the im- 
provement company had already donstructed a dam at Appleton, 
which remained çontinuously until snperseded' by the new dam built 
of masonry by the United States, which will be presently mentioned. 
But that dam, owing to the imperfect character of its construction, 
allowed large quantities of water to pass through, so that the navi- 
gation was imperfect, and no water was backed np by it upon the 
rapids at Menasha. The dam had fallen so much out of repair that 
when the United States assumed the work of improving the naviga- 
tion, it proceeded to construct, and did construct, in 1873 and 1874, 
a new dam upon the site of this former dam, and of the same aver- 
age height as the former dam, but so much better built that it pro- 
duced, according to the testimony of the défendants' witnesses, a dis- 
tinct rise of water above the height previously maintained, and did 
by several inches or a foot reduce the height of the head of water at 
Menasha. And it was for the injury thus sustained that the défend- 
ants sought to recover in the second counter-claim. 

The amount of rise of water, the causes to which it was due, and 
amount of injury, if any, sustained by Lawson on aceount of it, were 
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controverted by évidence on the part of the plaintiffs. The plaîntiffa 
aiso proved that the hydraulic power sold to Doty and the Eeeds had 
been in their possession and in that of their grantees from the year 
1856 down to the présent time ; that the intestate, Lawson, had been 
in possession of the same, and of the rents and profits thereof, after 
his purchase in the year 1875 until the time of his death, since the 
beginning of this action; that Lawson himself had been one of the 
iessees of a portion of the water-power before his pufchase; had been 
a résident of Menasha, and had been well acquainted with the situa- 
tion of the water-power and adjacent property for many years previ- 
ous to his purchase; that no demand had been made upon the im- 
provement company, either to enlarge the canal or to abate the dam 
which it had constructed, as above mentioned, nor had the improve- 
ment company in any manner consented, unless by its deed of trust 
above mentioned, to the construction or rebuilding of the dam on the 
part of the United States. The improvement company, in fact, had 
ceased to do any corporate act, and had become practically extinct, 
about the time of the sale of its property under the foreclosure above 
mentioned, in the year 1866. 

At the conclusion of the évidence the plaintiflFs moved for an in- 
struction to the jury that the évidence did not show a valid counter- 
claim, and that the court should instruct the jury to render a verdict 
for the plaintiiïs, disregarding the counter-claims. 

In support of this' motion it was contended by Winûeld Smith, 
counsel for the plaintiff, — First, that the improvement company, hav- 
ing transferred the possession of the canal to Doty and the Reeds, 
and they having accepted the same as completely performed acoord- 
ing to the oovenant, and retained the same for nearly 20 years pre- 
vious to the sale by the plaintiffs to Lawson, and Lawson being fully 
acquainted with the facts and the then situation of the canal, it must 
be held that Lawson purchased the property in the same condition 
in which it had so long existed, and did not acquire any right of ac- 
tion against the improvement company on account of not having 
completed the canal as required in the original contraot; that the 
claim of Doty and the Eeeds against the improvement company must 
be taken to be waived by the acceptance of the work, and the long fail- 
ure to make any demand against the improvement company; and 
■ he covenant of Doty, made upon the sale to Lawson, must be con- 
,strued as relating to such obligations as the improvement company 
was yet bound to perform; that in view of the facts it could not 
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be supposed that Doty and Lawson referred in their agreement to the 
former covenant respecting the size of the canal, which was treated 
by ail parties as completely performed. 

ÂB to the dam, of which the défendants complained, it had 
been constructed by the United States a year or two before the 
sale by Doty to Lawson, and the existence of it was then as well 
known to Lawson as to Doty. Counsel argued that the covenant 
of Doty was in its terms and meaning prospective, and was not ré- 
trospective ; that it did not relate to acts previously done or suffered 
by the improvement company, but must be construed to embrace 
only acts thereaf ter performed ; that it could not hâve been contem- 
plated by the parties to the eontract that the vendors should cause 
the United States dam to be torn away or lowered ; such a stipulation 
would be impossible to carry eut, and would be absurd. The disad- 
vantage, if any, was to be borne by the owner of the water-power, 
and the vendors could not be taken to hâve warranted against it. 
The plaintiffs cited the case of Kutz v. McCune, 22 Wis. 698. 

The plaintiffs contended that the dam was not constructed by them, 
nor by the improvement company, nor had the improvement Com- 
pany allowed it to be constructed. It had given no sanction or per- 
mission to the ^construction or maintenance of the dam. The 
improvement company was not bound under its covenant to resist by 
force the construction of a dam, nor was it a breach of that covenant 
if the dam had been constructed even by its assent, provided the 
United States had an equal right to construct it without the assent 
of the improvement company; citing 6 Barn. & G. 295; 2 Biss. 428, 
430. 

The United States had constructed this new dam, not by virtue of 
its rights as grantee of the Fox & Wisconsin Improvement Company, 
but by virtue of its constitutional authority to improve the navigation 
of the Fox river in the state of Wisconsin. The dam was constructed 
only of the same height as the former dam, although in a better 
manner; and tne défendants could daim no damages on account of 
the injury resulting from the mère improvement of the condition of 
the dam, so long as the height was not raised. Coivell v. Thayer, 5 
Metc. 253. 

It was also claimed that damages should be only nominal, unless 
facts tantamount to an éviction were shown, the covenant being 
claimed by the défendants to be in the nature of a warranty, and run- 
ning with the land. 

v.l4,no.lS— 57 
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W. J. Allen and Winfield é A. A. L. Smith, for plaintififs. 

Moses Hooper, for défendants. 

Dyer, T>. J., (orally.) The difSculties in the way of maintaining 
the counter-claims interposed by the défendants seem to be insur- 
mountable. By the contract, dated July 24, 1855, the FoX' & Wis- 
consin Kiver Improvement Company granted to Doty and the Eeeds 
the water-power in question. The corporation, in considération of 
thati grant, received the real estate mentioned in the contract, the 
canal by means of which the hydraiilic power was supplied not being 
then completely finished. The improvement oompany agreed bythe 
same contract to complète the canal in the manner therein pre- 
scribed within the time fixed by the charter of the company, 
which time expired in the year 1856. Thèse are matters which are 
undisputed. The water-power and property then conveyed to Doty 
and the Eeeds were delivered to them, and they and their successors 
bave ever since had the possession and enjoyment thereof. Some 
work was done by the improvement company upon the canal in pur- 
suance ofthe provisions of the contract, and as contemplated by the 
parties, and it was then turned over to Doty and the Eeeds, but not 
in a fuUy-completed condition. Up to that time Doty and the Eeeds 
had the right to call upon the improvement company to perform ita 
çovenant by making the canal 100 feet wide at the bottom thereof, 
according to the terms of the contract. But they did not do that ; 
and it appears hère from the testimony and as part of the history of 
the case that Doty and the Eeeds regarded the canal as completed. 
At least they accepted it. They never called upon the Fox & Wis- 
consin Improvement Company to make the canal 100 feet wide. 
And admitting that there was a breach of çovenant when the time 
expired within which the canal was to be made of that width, ail that 
Doty and the Eeeds thereafter had, if anything, was a right of action 
against the improvement company to recover damages for their non- 
fulfiUment of that çovenant. But it appears that no action of any 
sort was taken by Doty and the Eeeds, either in the *form of a claim 
of damages or to enforce performance of the çovenant. They seem 
to hâve rested content with the canal as it was, and so it continued 
in the condition in which it was originally constructed foraperiodof 
between 19 and 20 years, and to the time when Doty conveyed to 
Lawson. 

In the light of thèse facts I think we must regard the çovenant m 
question as extinguished by the acts of Doty and the Eeeds, and that 



DOTY V. iiAWBON. 899 

it had no vitality at the time this transfer was made to Lawson. It 
is part of the history of the case— at least it bas so been stated, and 
tbe court bas accepted it as an undisputed fact — tbat tbe property of 
the Fox & Wisconsin Improvement Company was sold under a 
mortgage foreclosure; tbat it was bid off by a tbird party, wbo after- 
wards conveyed it to tbe Green Bay & Mississippi Canal Company, 
and tbat company afterwards conveyed the same to tbe United States. 
And I am unable to avoid the conclusion tbat, wben tbe transfer was 
made to Lawson, wbat tbe parties must necessarily bave had in view 
were such covenants in tbis contract between tbe improvement Com- 
pany and Doty and tbe Eeeds as were then in force, and as were then 
prospective in tbeir cbaracter and opération; because it would be ab- 
surd to say tbat Lawson and Doty, wben they made tbeir agreement 
on Deccmber 31, 1875, bad in mind any covenants or agreements in 
the contract between tbe improvement company and Doty and the 
Eeeds, wbich had become by the acts of the parties, or other cause, 
extinct. Applying to the case familiar rules of construction, we 
must, in construing tbis agreement between Doty and wife and Law- 
son, take only into considération such covenants in tbe contract be- 
tween tbe improvement company and Doty and the Eeeds as were 
ira esse at the time of the transfer to Lawson. And the acts of the 
parties, the manner in wbich tbis canal and water-power were dealt 
with and were used during tbe long term of years wbich elapsed be- 
tween the making of the contract of 1855 and tbe conveyance to Law- 
son, seem to afford conclusive évidence tbat the covenant to make 
the canal 100 feet in width was regarded as having no longer any ef- 
fect. The interests and rights of tbe improvement company in the 
property bad become èxtinguisbed by virtue of the proceedings under 
wbich the title became ultimately vested in tbe United States. Thèse 
parties were ail living at Menasba. The court must présume tbat 
they understood the status of affairs and the condition of the prop- 
erty; and, construing tbe contract in tbelight of ail the surroundings 
and of ail tbe circumstances in wbich the parties were placed at the 
time, it seems to me the conclusion is unavoidable tbat tbis covenant 
in the contract between tbe improvement company and Doty and tbe 
Eeeds, tbat tbis canal should be made 100 feet wide at the bottom, 
hâd become èxtinguisbed by tbe lapse of time and tbe acquiescence 
of the parties. And, as I bave stated, it is not, I think, to be suc- 
eessfuUy denied that the clause in the Lawson conveyance referring 
to covenants in tbe improvement company contract, was intended 
to cover such tbings as were yet to be done by tbe improvement com- 
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pany. And so, upon the grounds and for the reasons stated, I think 
the first counter-claim cannot be maintained. 

Now, as to the second counter-claim, which has its source in that 
covenant in the contract between the improvement company and Doty 
and the Eeeds which pro vides that the party of the first part "will 
not construct, or allow to be constructed, any dam or other work be- 
low on said river which shall raiae the water above the ordinary stage 
at the foot of the rapids at Menasha, aforesaid," as I understand the 
learned counsel for the défendant, bis position is that this covenant 
is équivalent in law to such a covenant against incumbrances as is 
UBually incorporated in conveyances of real estate ; and be has road 
to the court varions cases in which it has been held that a breach of a 
covenant against incumbrances occurred where, for example, there 
was a highway over the land conveyed, and the grantee in the con- 
veyance knew, at the time he took it, that the highway was in exist- 
ence upon the land. Is this clause équivalent to such a covenant 
against incumbrances as I bave just spoken of; that is, a covenant 
on the part of the improvement company that there did not exist, and 
should not in the future exist, a dam or other work below on the river 
which should raise the water aboyé the ordinary stage at the foot of 
the rapids at Menasha? I think not. A distinction is to be taken 
between the covenants on this subject in this contract and an ordinary 
covenant against incumbrances, which is well understood to be a cove- 
nant that relates to the past — relates to what may hâve been done in 
the past with référence to the property that is conveyed. The clause 
which we are considering in this contract is a clause which was in- 
tended to cover things which might be done in the futnre. Its lan- 
guage is, "The party of the first part doth further covenant that it will 
not construct and will not allow" — that is, will not allow to be con- 
structed — "any dam or other work below on said river." 

We find it to be an admitted fact in the case that at the time the 
contract was made there was a dam in existence on the river below 
the rapids at Menasha, namely, the dam at Appleton which has been 
spoken of. That dam was in existence, I say, at the time this con- 
tract was made, and it must be presumed that the parties knew that 
fact, and that they contracted with référence to it at the time. Then 
we find, further, as I bave before remarked, that ail the rights and 
interests of the improvement company passed from it by the mort- 
gage foreclosure; that the Green Bay & Mississippi Canal Company 
became vested with thèse rights, and that they were ultimately ac- 
quired by the United States. And then the United States, by virtue 
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of its sovereign power and authority, took charge of tMs improvement, 
and, for the purpose of improving the navigation of the river, con- 
structed in place of the old wooden dam, what has been spoken of as 
the présent solid masonry dam, which I understand counsel to con- 
cède is of no greater height than the old dam would hâve been if it 
had been in a proper state of repair; so that we hâve a case where, at 
the time the contract of 1855 was made, the parties to it on both 
sides knew that a dam was then in existence across the river. The 
proofs show that Lawson was long a résident of Menasha. He made 
this contract with Doty and wife in December, 1875, and at that time 
the government dam had been constructed. Now can it be said, in 
the iirst place, that Lawson was in a position, after he made this con- 
tract with Doty, to complain of the existence of that dam at Appleton ? 
And,in thesecond place, can it be said that the Wisconsinimprovement 
Company, within the language and meaning of this contract, allowed 
the dam to be constructed ? It seems to me that both of thèse ques- 
tions must be answered in the négative. In defining the word "al- 
low," as it is used in that contract, we must take it in its ordinary 
and popular sensé, and there is quite clearly implied in the use of 
that word the understanding or expectation of the parties at the time 
that the improvement company would continue in such relation to the 
property that it might, if so disposed, by some affirmative act on its 
part, facilitate or permit the construction of a dam below the rapids, 
and this it was intended by the contract to prevent. The word "allow, " 
in its ordinary sensé, means "to grant," "to admit," "to afford," or 
"toyield," "to grant license to," "to permit;" from which is implied 
a power to grant some privilège or permission. 

No argument is needed to show that the Fox & Wisconsin Im- 
provement Company was not in a position to do any such thing 
as that when the government entered upon this enterprise and re- 
bailt this dam. The improvement company was in a position where 
it oould prevent nothing; it could suffer nothing. The United States 
could proceed in the constniction of this dam independently of the 
improvement company, without its consent, against its protest. And 
I think it must hâve been in the contemplation of the parties to the 
contract of 1855, at that time, that the Fox & Wisconsin Improve- 
ment Company would continue in its relations to the property as 
then existing, and that it was intended by the contract to deprive 
it of the right, by any affirmative act on its part while exercising 
authority and control over the improvement, to allow a dam to be 
constructed which should raise the water above the ordinary stage at 
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the foot of the rapide. It is true, as suggested by Mr. Hooper, that 
the question of the powers and rights of the United States with référ- 
ence to this property is a grave one, and for a correct solution of it 
in ail its bearings much more considération may be needed than we 
are able to give to it now. But at présent I am not able to see how 
the argument is to be met, that when the United States stepped in 
and acquired dominion and coutrol over this property for the pur- 
pose of improving navigation, it had the right by virtue of its sov- 
ereign power — so far, at least, as the interests of the parties- now before 
the court are concerned — to build the Appleton dam ; and I do not 
see how that act of the government can be regarded as one cove- 
nanted against by the Fox & Wisconsin Improvement Company 
when that company made its contract of 1855 with Doty and the 
Eeeds. 

Thèse are at présent my views upon the questions hère presented, 
and it results that in the opinion of the court the second counter- 
ciaim is not maintainable. 



Thompson v. Hawks and others. 

(Circuit Court, D. Indiana. January, 1883.) 

WUii- — Dndue Influence— Spihitualism. 

Where a testator embraced spirituallsm as practiced by his Vieneflciary, who 
elaimed to be a spirlt-medium, and instead of merely believing in it as an ab- 
stract proposition, the testator became possessed of it and suflered it to dom- 
inate his life, and where his belief in spiritualism was artfully uaed by the 
beneflciary to alienate him from his only son and child and to get his property, 
liM, that a 'will made in such a mental condition and under sucli influences 
should be set aside 

John H. Stotsenbvrg and D. C. Anthony, for plaintiff. 

A. Dowling and La Follette é Tuley, for défendants. 

Grësham, d. J. John Thompson died in Louisville, November 14, 
1877, aged 76 years, leaving a will, which was executed February 
25, 1875, in New Albany, by the terms of which he bequeathed ail 
his property to Mrs. Amanda E. Hawks, who is one of the défendants. 
George Thompson, the plaintiff, is the only child of the testator, and 
brings this suit against Mrs. Hawks and her husband to set aside the 
will on account of the mental incapacitj- of the testator, and the un-- 
due influence over him of the devisee. The reasons assigned by the 
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testator in his will for disinheriting his son are the neglect of the tes- 
tator during the last illness of his second wife, and during his own 
illness in the winter of 1873, and the circulation of injurions reports 
concerning him by his son. Without stopping to détail the testimony, 
or the relations of the father and son for several years previous to the 
deàth of the former, itis sufficient to say that the accusations in the will 
against the son seem to hâve been the resuit of a delusion. Whatever 
disagreements there may hâve been between them, their relations are 
not s'hown to bave been so inharmonious as to account for the strange 
and unnatural disposition which the father attempted to make of his 
property. 

Mrs. Hawks knew the family of John ThompSon as early as 1856. 
For some time she lived near them and under the same roof in New 
Albany. In 1860 she removed to Louisville. The friendly relations 
between herself and the Thompson family continued after her re- 
moval, and when the second wife of the testator died and when he 
became sick, she visited their house frequently and attended to their 
and his wants. Some time after 1870, Mrs. Hawks became what is 
known as a spirit médium, and the testator became much interested 
in spiritualism, and visited her of ten and regularly Previous to that 
time, and during visits in lowa, he had exhibited signe of mental 
aberration in his intercourse with his relatives and acquaintances 
there. He had a sister and nièce who were deranged and in insane 
asylums. Mrs. Hawks made him acquainted with the mysteries of 
spiritualism; she undertook to "develop" him, and enable him to be- 
come a médium who could communicate directly with the spirits of 
the dead. He bcgan to talk among his acquaintances about sending 
and receiving messages toand from his deceased wives. He endeav- 
ored to obey sedulously every trivial injunction that he received in 
this way from them, even to keeping the cow away from the rose- 
bushes in his yard. He carried a little basket on his arm on his 
visits to Mrs. Hawks, in which he told some of the witnesses he was 
taking coffee and delicacies to Mrs. Hawks for his deceased wives, 
which Mrs, Hawks would forward to them, and at least one of thèse 
visits was made in the same month that the will was executed. He 
began to talk freely about disposing of his property to keep it out of 
his son's hands, and about disinheriting his son, although, strange to 
say, Mrs. Hawks testifies that nothing on thèse subjects ever passed 
between them, notwithstanding their great intimacy. On January 
29, 1874, he did convey his real estate in New Albany to Mrs. 
Hawks, for the considération of $2,800, which she says she paid him 
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in money in the recorder's office in New Albany. There is no otlier 
witness of the payment. She was then the wife of a poor shoemaker, 
with two cliildren, 16 and 17 years old. She says that her busband 
had inherited $500 of this Bum, and she had a legacy, the amount of 
which is not stated. On July 28, 1875, she obtained a quitclaim 
deed from the testator to the same property, for which she paid $50. 
On January 7, 1876, she reconveyed this property to the testator for 
$2,900.80, taking his notes for $1,652.30, secured by mortgage on 
the property, and receiving the balance in money. She gives as the 
reason for the reconveyance that having failed in two lawsuits 
against George Thompson, for having erected buildings on the ground 
adjoining hers, which darkened her Windows and damaged her prop- 
erty, she became dissatisfied with it, and the testator took it back to 
please her, at the priée mentioned. But it is also worth mentioning, 
that between the original conveyance to her and the conveyance back 
to the testator he had made his will leaving everything to her. 

Before and after the conveyances to Mrs. Hawks, and the exécu- 
tion of the will, the testator informed several persons that he had 
been directed by the spirits of his deceased wives, through Mrs. 
Hawks, to dispose of his property ; that he had been advised by them 
that it was necessary for his development to do so; and that he had 
received sundry warnings against his son, and injunctions to "do 
well by" Mrs. Hawks, from the eame source. Humerons acts of 
eccentricity are detailed by the testimony, which it is useless to re- 
capitulate. There is some évidence tending to show that the busband 
of Mrs. Hawks was addieted to drink, and was unable to provide his 
family with the commonest necessaries of life; that Mrs. Hawks 
expected to inherit a fortune from the testator; and that he had 
money and bonds which hâve not been discovered since his death. 
The gênerai agreement of ail the plaintiff's witnesses — of those in 
New Albany, in Ohio, in Kentucky, and in lowa — is a strong corrobo- 
ration of the testimony of each of them. Several crédible and dis- 
interested witnesses, with good opportunities for estimating the men- 
tal condition of the testator, testify that they think he was sane, but 
they never observed those acts which impressed other witnesses with 
a différent belief, and their testimony ought not to outweigh the posi- 
tive testimony of those who were cognizant of unmistakable évidences 
of a disordered mind. 

It is useless to discuss hère the proposition as to whether or not 
a spiritualist can make a valid will, or as to whether or not a man 
who has a monomania on one subject is capable for the gênerai trans- 
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action of business whîch does not concern that subject. The testator 
■was in a weakened state of mind when he came under the influence 
of a spirit médium. He embraced spirtualism as practiced by the 
spirit médium, and instead of merely believing in it as an abstract 
proposition, he became possessed by it and sufïered it to dominate 
his life and override every other considération. His belief in it was 
artfully used by the spirit médium — the only one, it appears, whom he 
ever consulted — to alienate him from his only son and child, aiid to 
get his property. 

A will made in such a mental condition and under such influences 
ought to be set aside. 

Finding and judgment for the complainant accordingly. 



Presumption of Undue Influence. The law présumes that undue 
influence has been used where a patient makes a will in favor of hisphysician, 
a client in favor of his lawyer, a ward in favor of his guardian, or any person 
in favor of his priest or religious adviser, or where other close confidential 
relationships exist. Such wills, when made to the exclusion of the natural 
objects of the testator's bounty, are viewed with great suspicion by the law, 
and some proof besides th&factum of the will is required.(a) This rule ap- 
plies with peculiar force to wills made in favor of the testator's priest, con- 
fesser, clergyman, or spiritual adviser.(6) The burden of proof is upon those 
seeking probate of such a will to show that such presumed influence did not 
in fact or in any degree induco the giving of the legacies.(e) Direct proof of 
undue influence is not required; it raay bé inferred from circumstances.(d) 
But where a testatrix, who was a Roman Catholic, bequeathed the bulk of 
lier property to a Roman Catholic priest, who had been for many years her 
confesser, and who had resided in her house, it was held that it was incumbent 
on those who pleaded undue influence to show it aflftrmatively ; that it could 
not be presumed merely from the relations between them and the bequest.(e) 
It was said, in the case last cited, that the doctrine of undue influence adopted 
in courts of equity in regard to gifts inter vivos (/) did not apply to the mak- 
ing of wills; that the natural influence created by the relations of parent and 
chlld, attorney and client, confesser and pénitent, etc., was not held to be 
undue by the court of probate, but might lawfully be exerted to obtain a will 
or legacy, as long as the testator thoroughly understood what he was doing, 
and was a free agent. In another English case it was said that a strong case 
must be made out to set aside a will for undue influence, but that where a 

(œ) Marx T. McGlynn, 88 N. Y. 357. (/) Gift to Methodist preacher, Norton t. 

(i) Id.; Thompson t. Heffiernan, 4 Drury 4 Relly, 2 Edon, 286j spiritual medlnm, Lyon v. 

War.28S, Home, L.R.S Eq.656s donatio mortlt causa to 

(c) St. Leger's Appeal, 34 Conn. 434,46(1. clergymnn, Thompson v. Heifernan, 4 Drury & 

(d) Drake's Appeal, 45 Conn. 9. War.230. And see Nottldge t. Prince, SGlff. 216. 

(e) Purfltt T. Lawless, 2 L. R. P. 462; 41 L. J. P. 
68; 27 Luw T. (N. S.) 215; 21 W. H. 200. 
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person, acting as the spiritual adviser of a testator, takea advantage of that 
situation to become the agent and manager of tlie testator's temporal afflairs. 
and while holding those' opposite characters becomes a donee of very large gif ts 
under the testator's will, there is a strong ground made out for inquiry as to 
undue influence, (s') 

Sueh presumption may arise, although the one occupying such a relation to 
the testator is net a devisee or legatee. Thus, the rector of a church, which 
was residuary legatee and had the nomination to two scholarships created by 
the will in a theological seminary, who superintended its exécution, and was 
nained therein as sole executor, was held to be so interested in the will as to 
raise a presumption of undue influence, and to require proof of spontaneity and 
volition — affirmative proof on the part of the executor of good faith, and a 
proper use of the confidence placed in him.(/i) 

The presumption is one of fact, and if thé will is fairly made the law does 
not condemn it.(î) ïhe earnest présentation to a testator by a spiritual ad- 
viser of proper arguments and the enforcement of motives, whereby the intel- 
lect is persuaded and the conscience quickened, are declared in Merrill v. Rol- 
stoti(j) to be legitimate influences, and the résulta praiseworthy, where they 
4o not violate natural obligations. 

Keligious Delusions— SpiRiTtTALiSM. Proof that the testator held pe- 
culiar religious beliefs does not establish his incompetency to make a will. 
Thus, where the testator believed there were degrees in heaven, and that his 
pre-eminence there dépend od materially on the amount of property he ac- 
quired and the charitable purposes to which he appropriated it, it was held 
that the will might be valid; that the jury were properly instructed that if 
they believed that the testator was under the belief that the doing of some 
great charitable deed would advauce him to a high state in heaven, and that 
the delusion was so absurd and visionary as to amount to insanity, and that 
he executed the will under its influence, it would be suflScient to avoid it.(a) 

A belief in spiritual communications is not ipso facto an insane delusion, 
rendering the believer incapableof mailing a valid will.(6) In thecase cited. 
the lestatrix believed that by means of spiritual communications her deceased 
husband had either dictated the will or expressed his approval of Its provis- 
ions, and she also believed tliat the husband of her only child was possessed 
of a familiar démon, that enabled him to control his wife's affections and ali- 
enate them from the testatrix. ïlie decree admitting the will to probate was 
aflïrmed, tlie court holding tliat it was for the jury to détermine whetlier this 
belief had brought her to the state of unsoundness of raind by reason of in- 
sane delusions, and whether such delusions operated upon her in making the 
will. Her belief that her husband had dictated the will did not show undue 
influence — that it was the will of anotheroverriding her own. If she yielded 
her own will and judgment, exercising no free agency, then it was not her 
will, but aiiother's, as much as if actually dictated by a living person ; but if 

(y) Middleton v. Sherburne, 4 Yonnge Si C. O) 5 Redf. 220. 

363. Compiire Hngnenln V. Basely, 14 Ves. 273. (a) Gnss T. Gaas, 3 Humph. 278. See, slso 

(A) In re Welsh, 1 Redt. 233 ; S. C. 1 Redf. Am. Weit-'a Will, 9 Dana, (Ky.) <1»1 ; Ameiiciin liiblB 

Cas. on Wills, f)()6. Society v. Stover, 12 Weekly Dig. 213. 

(<) Marx V. McGlynn, SB N. Y. 357. (6) Robhisoa v. Adams, 62 Me. 369. 
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she acted her own will and judgment, and dià not abandon both to the sùp- 
posed wishes and opinions of her husband, there was no undue influence,, el- 
though tlie testatrix n(iglit hâve had f ull faith in the supposed communica- 
tions, and hâve regarded them as her husband's advice. The same ruie as to 
undue influence of this kiud was applled in another case, where the will of & 
spiritualist was upheld, although he belleved that he had received, through 
spirit médiums, communications from his deceased wife, had consulted médi- 
ums concerning his business and proposed inventions, and had engaged in 
spéculation on advice fiom such sources. It appeared that hebelieved in two 
kinds of spirits, — soipethat would decelve Mm and others that were reliable, 
— and that if the advice accorded wilh his own judgment, he believedit came 
from the latter class, and followed it; but if it did not accprd with his 
judgment, he believed it came from the former class and disregarded it. The 
court said: " He brought them ail to the test of his judgment and acted ao- 
cordingly. Tt is difflcult to flnd évidence of insane delusion, or any peculiar 
expôsure or liability to undue influences, in a faith thus absolutely subordi^ 
nated to the judgment."(c) 

Where, as in the principal case, the spirit médium is a beneflciary nnder a 
will made in accordance with such communications, the burden is upon those 
seeking its probate to show that it was the voluntary and well-understood 
act of the testator's inind. From such a relation, the exercise of dominion 
and influence by the médium over the mind of the testator is implied.(d) 

Watland E. Benjamik. 

(e) Smith'* WIU, sa Wia. 643. <d) Compar* Lf on r. Hodi», UH.i ii.«. «6. 



HuNTiNGTow and others, Assignées, ». Saundebs and others.* 

{Vireuit Court, D. Massachusetts. February 6, 1883.) 

BAHKRITPTCT— Surr AoAINBT BaHKBDPT— BIU. not SnSTAEHABLB. 

A bill brought by the assignées of a bankrupt sgainst him and his wife, to 
recover property, or its proceeds, charged to havè been bought by the bank- 
rupt with his own money, and plaeed in the hands of his wife, from time to 
time, within eight years before his bankruptcy, Vjut whioh dld not describe the 
property, and in which no fàcts are alleged, except that by information from 
some person not uamed, who heard a statement or statements made by the hus- 
band, or who is in a position to be informed that some one else heard such 
statement or statements, and which bill seems to be fonnded only on suspi- 
cion and inference, without information of any spécifie facts, cannot be sus- 
tained on demurrer and will be dismissed. 

In Equity. 

The plaintiffs, as assignées in hankruptoy of William A. Sannders, 
bring this bill against him and his wife to recover property or its 
proceeds, charged lo hâve been bought by the bankrupt with his 
own money, and plaeed in the hands of his wife, from time to time, 

«Aflanned. 8ee 7 Sup. Ct Rep. 85& 
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within eiglit years before his bankruptcy, in 1875. The bill allèges 
that the plaintiffs hâve obtained about $23,000 by settlement with 
the wife for such property, but the bill is supposed to relate to some 
other and distinct property. A demurrer to the bill was sustained, 
and a new bill has been filed by amendment. 

The défendants demur again to the amended bill for vmeertainty 
in its charges, and for want of equity, and because of the bar of the 
spécial statute of limitations contained in the bankrupt law. Those 
parts of the bill which are material to. thèse quêtions are substan- 
tinlly as follows : That for 16 years before 1875 the bankrupt was 
possessed of a large amount of property, of the estimated value of 
$200,000; that he failed in 1875, and has been ill and confined to 
his hou se ever since, and has disclosed very little property, though 
his debts were about $300,000 ; that he has not rendered proper ac- 
counts, etc.; that for a period of eight years before his bank- 
ruptcy, he, at divers times, procured with his own means, and trans- 
ferred to and plaeed in the hands of his wife, divers large amounts 
of Personal property in the form of money, bonds, stocks, and other 
like securities, being in the whole of great value, to-wit, of the value 
of $50,000, none of which can the plaintiffs more particularly de- 
soribe, because information is withheld by ail persons who bave it to 
give, and because the property has been invested for income, and 
often changed in form by reinvestment, and in pursuance of devices 
for more effectuai coneealment. Proper averments are now made in 
the amended bill to show that such gifts were constructively fraud- 
ulent as against creditors. 

To avoid the bar of the statute the plaintiffs allège that they had 
no information, notice, or definite suspicion of the said transfer and 
coneealment of personal property until about the first of July, 1880, 
when they were informed by a person who was in a position to hâve 
information about the matter, but whose information was unknown 
to the plaintiffs, that for many years prior to his bankruptcy the said 
William A. Saunders, from time to time, purchased bonds in Boston 
to be presented to his wife, as he then stated; that thereupon they 
eiàmined the wife and twô other witnesses in the bankruptcy, who 
admitted that the wife had property, which, however, they officiously 
declared to be her own, and the plaintiffs are satisfied, on inquiry, 
that this f und wâs not' derived ïrom her separate estate, and there- 
fore;briDg,this suit, 

6^,^(jr^^ :TF. ParA;, for complainants. 

Ji 71. Ifo.Hn^', for défendants. 
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LowELL, C. J. One of the défendants' objections seems to be well 
taken, and perhaps two. This bill will not lie for money received by 
the wife, under the décision of the suprême court in Phipps v. Sedg- 
wick, 95 U. S. 3. It is not, therefore, an équitable assumpsit or 
trover, but replevin for the recovery of spécifie property conveyed by 
the husband to the wife by way of gift, when he was insolvent, or 
spécifie property into which .the first has been converted. The plain- 
tiffs do not make out any case, which can be admitted or denied, for 
the recovery of any such property. It is plain that they neither 
know nor hâve information of any such property. Some one, who 
was in a position to hâve information, has told them "that for many 
years prior to his bankruptcy the said William A. Saunders, from 
time to time, purchased bonds in Boston, to be presented to his wife, 
as he then stated, " and thereupon they examined her and other wit- 
nesses, and discovered that she has property which' on inquiry they 
do not believe was derived from her separate estate, though she and 
ail the other witnessea swear that it was. 

What spécifie property do the plain tififs seek to recover? They dô 
not know. They wish to put the défendant Mary P. Saunders to the 
proof of the gênerai déniai thât she holds any property by gift from 
her husband, made after he became insolvent, except that for which 
the bill allèges that she has already paid $23,000 by way of com- 
promise. There are no facts alleged except that by information from 
some person not named, whoheard a statement or statements naade 
by the husband, or who is in a position to be informed that some one 
else heard such statement or statements, that the husband bought 
bonds between 1867 and 1875, to be presented to his wife. Suppose 
the bill were taken pro confesso, wtfat decree could be made upon it ? 
What injunctîon could be frâmed under it ? None, must be answered 
to both thèse questions. The parties sustain no such relation to each 
other that a gênerai bill for an account will lie as it might if the de- 
fendant Mary had been a partner with or bailiff of her husband. I 
am of opinion, therefore, that there is nothing in the bill which 
requires an answer. It seems to be a bill founded on suspicion and 
inference, without information of any spécifie facts. 

Then why was not the suit brought within two yeàrs ? There are 
gênerai allégations of concealment, which, possibly, might saye the 
bill on demurrer. But, taking ail the charges and statements together, 
and supposing them sufficiently definite, it is very doubtful vfhether 
there has been any concealment. It may be that a bahkrùpt ia.boiirid 
to disclose to his assignées whatever his ereditors oould possibiy bave 
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any right to take, and that hîs silence would be a concealment. But 
the wife is not the bankrupt, and it is against ber that the bill is 
brought. Tlie bankrupt is not a proper pa'rty to a bill of this kind, 
except to join with bis wife in a conveyanoe whioh may be ordered by 
the court, if the state law makes his joinder necessary. Whether any 
such property is involved in this case no orie can say, Formerly, it 
was the practice in England to make the bankrupt a défendant in such 
cases; but this was when the very fibsurd practice prevailed of per- 
mitting him to dispute his bankruptcy collaterally, and therefore it 
was necessary that he should be called on in every suit in chancery 
to admit or deny the title of his assignées. The law of this countryj 
under the statutes of the states and the aots of congress, except that 
of 1800, has always been that the adjudication of bankruptcy is con- 
clusive. This is now tho law of England, and in neither country is the 
bankrupt a proper party, except as I hâve above stated. 

Now, it is by no means clear on this bill that the wife has concealed 
anything. If gifts from husband to wife are assailed, it is because 
they are thought to be unjust to his creditors, under ail the circum- 
stances, by reason of his condition as to debts and property when they 
were made. They are oonstruotive rather than actual frauds, and 
there is, generally speaking, no concealment of the faet that such a 
pièce of land or such a share of stock has been given. However, my 
décision is placed upon the point first considered. 

Démarrer sustained. Bill dismissed. 



Stareett ». Athol Machine Co. and others. 
{Circuit Court, D. Massachusétt». January 31, 1883.) 

I. MaNDFACTUKING — PAKTNBBSHtP— -INFKINGBMBNT OP PaTENT— RB8P0NSIBn,ITT. 

Where a manufacturing Company and a flrm entered into a contract, by which 
the former let out to the latter ail the power, machinery, etc., ol the company, 
to be iised for the manufacture of tools, and for carrying on the business of the 
Company agreed to be done by the latter parties in co-operation with the di- 
rectore, the flrm agreeing to pay as rent 10 per cent, of their net sales, the prof- 
its of the Consolidated company to be sbared in certain proportions, ?ield, that 
the manufacturing company are not responsible for the manufacture of try- 
squares complained of,.made by the flrm for its own use in the rented prem- 
ises. 
J. Samb— Landlobd— Injunction. 

May a landlord be enjoined from permltting his tools and machinery to bo 
used for the injury of a third person ? Qumrn. 
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3. Patents fok Ixventioïîs— Tet-Squai!E!3. 

An improvement ia try-squares, wliich pmdiice? a tool more convenient, with 
a larger capacity, and more accurate, by addiug to sucli a tool a slot in one of 
the arms, is a patentable invention. 

4. Same — Reissue — Valid in Pabt. 

Whether a reissue is whoUy valid or not, it may be valid to the extent that 
claims in the original and in the reissue are aliku ; and if those claims are in- 
fringed, an Injutiction mny be granled. 

In Equity. 

George D. Noyés, for complainant. 

Wm. Edgar Simonck, for défendants. 

LowELL, G. J. This suit for the infringement of two patents for 
improvement in try-sqiiares, is brought against the Athol Manufactur- 
ing Company, a corporation established under the laws of Massachu- 
setts, and George T. Johnson, joined as président of the company, 
together -with Daniel A. Newton and Stephen H. Bellows, who, it 
seems,are copartners inthemaking of tools under the ûrm of the Stand- 
ard Tool Company. The défendants deny that the Athol Company 
has anything to do with the tools which hâve been made and sold in 
supposed infringement of the plaintiff's rights. They produce in évi- 
dence a contract between the conipany and the firm of Newton and 
Bellows, by which the former let ont to the latter ail the power, ma- 
chinery, etc., of the company, to be used for the manufacture of tools, 
and for carrying on the business of the company, which Newton and 
Bellows agrée to do in co-operation with the directors. Newton and 
Bellows agrée to pay, as rent, 10 per cent, of their net sales; and, as 
to tlie business of the company, the profits are to be shared in certain 
proportions between them and the company. This contract, if I un- 
derstand it, is in reality two contracts, — one for the hire of machinery, 
etc., and the other for a sort of partnership. The défendants say 
that the tools complained of were made by Newton and Bellows for 
themselves, under the first part of the contract, and not as part of 
the business of the company. If so, I do not sèe that the company 
are accountable. Newton and Bellows are directors in the company, 
and the agreement, in so far as it makes, or purports to make, a sort 
of partnership between the parties, may be illégal and tdtrà vires; 
but that does not affect the question whether the Athol Company make 
thèse try-squares. The fact that they receive lOper cent, of the net 
«aies by way of rent, does not give them such an interest in the try- 
squares, or in the business, that they are responsible for the profits of 
the manufacture. The plaintiff insists that the whole contract is a 
device to shield the Athol Company as infringers. But this is not 
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proved. There is, however, some évidence tending to show that the 
Company hâve made tools for the express purpose of manufacturing 
thèse try-squares, and, perhaps, that they made a few of the squarea 
before the contract with Newton and Bellows went into effect. Be- 
sides, I am not sure that a landlord may not be enjoined from per- 
mitting his tools and maehinery to be used for the injury of a third 
person; at least, if he has any power to prevent it. I think an injunc- 
tion should go against ail the défendants ; but when it cornes to the 
accounting, the plaintiff must prove before the master that the Com- 
pany is liable to him in profits or damages, under the risk of what 
the court may order concerning eosts. 

The first patent which I shall consider, second in order of time, 
is No. 229,283, dated June 29, 1880. The patentée says, in his spéci- 
fication : 

"The try-square hereinafter described îs not only to be used as an ordinary 
try-square, but can be employed for determining the center of a circle. * * * 
In carrying eut my said improvement, I construct or provide the head 
with two arms, a, b, of equal length, rigidly connected, and arrangea with 
their inner surfaces straight and at a right angle to each other ; and I form in 
the head and througli one of the arnis, midway between its opposite edges, a 
slot, c, to receivethe ruler or slide-bar; such slot being arranged so as to cause 
the upper edge of the ruler or slide-bar, when against the upper edge of the 
slot, to stand at an angle of 45 degrees with the inner face of the two arms." 

He then describes the movable head, and the clamping devices, and 
the manner of using the instrument. 

The first claim is substantially like the third, and thèse are in- 
.fringed: 

"(1) The head not only provided with arms of equal length, and being 
rigidly connected with eaeh other, or in one pièce with the body of such head, 
and arranged with their inner faces at a right angle, but having in its body 
and through one of such arms, and midway, or essentially so, between its op- 
posite edges, a slot to receive a rule or slide-bar, such slot terminating at one 
end of it, at the vertex of the angle of the two arms, and being made through 
an arm of solid stock, to give a working face tliat will allow eitber side to be 
laid down, ail being substantially as set forth." 

The state of the art is that the earlier patent of the plaintiff eon- 
tains the movable head, rule, and clamping devices precisely like 
those in this patent, but with only one arm; and that try-squares 
with two arms had been made before, but not provided with a slot 
through one of the arms. The question is whether the change is 
patentable. There seems to be no doubt that the plaintifï's tool is 
more convenient, that it has a larger capacity, and, perhaps, a iittle 
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more accuracy, from the arrangement of carrying the rule through a 
alot in one arm, than any which are proved to hâve preceded it. Its 
convenience ia obvious on inspection. The plaintiff's expert con- 
siders that tbere is invention in this; that is, that a mechanie would 
not, from mère knowledge and skill, construct a try-square in this 
way, having the older forma before him, The défendants' expert 
says that nothing has been done but to duplicate the parts of older 
try-squarea. He means, I suppose, that any mechanie would make 
this duplication in this way; for it is not true that it is a mère dupli- 
cate; it is one plus a slot. I am of opinion that this change involved 
invention. 

Like -questions arise under the other patent, which is reissue No. 
9,419. The défendants bave copied the plaintiff's tool, but they deny 
patentability, and that the reissue, which was taken out about 19 
months after the original, ia valid. The défendants own the patent 
of one Chaplin, on which they hâve sued the plaintiff, as I under- 
stand ; and tbere is no doubt that the plaintiff's tool gets many of its 
best features from Chaplin's patent, and from tools and drawings 
which were lent him by Chaplin. Whether the reissue of Chaplin is 
valid, and whether the plaintiff infringes it, are questions which bave 
no bearing on this case. 

It ia not easy to describe the différences between thèse tools intel- 
ligibly without the drawings. The changes which the plaintiff has 
made are (1) in changing the form of bis "stock" so that it has a 
rectangular base ao broad that the clamp-screw which slidea on the 
rule or bar ia wholly within the stock, and protected by it from dirt 
and wear, and from falling out ; (2) a pin through the top and clamp- 
ing screw, which keeps it from turning round when not clamped; (3) 
the groove of the bar haa a rectangular shape in croas section, in- 
stead of a slightly-beveled face ; (4) the spirit-level is placed inside 
the stock, instead of being firmly attached to it, as in one of Chaplin's 
exhibits. The third and fourth appear to me to be changes of form, 
without changes of function or mode of opération, and not to be 
patentable. The first and second I consider to be patentable im- 
provements in the tool, though not of great apparent difficulty. 

Whether the reissue is wholly valid or not, it is so to the extent 
that claims in the original and in the reissue are alike and bave been 
infringed. Gould v. Spicer, C. C. E. I., Aagust, 1882. The orig- 
inal patent. No. 215,024, seems to me to explain the improvements 
clearly enough : "The working edges, c, e, of the stock are placed far 
v.l4,no.l5— 58 
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enough apart for the bottom upper edge of the bar recess to be long 
enough to afford a suitable bearing for the bar, and also to admit of 
the boss being made between them, whereby the clamp is not only 
covered and protected on ail sides and sheltered from dirt and extra- 
neous matters, but is prevénted from accidentally slipping sidewise out 
of the groove of the bar. " FoUowing an identical clause in the reissue, 
there is another which enlarges on the same subject, showing certain 
additional advantages of this feature of the invention, but it adds 
nothing to the description of the tool itself. The original patent 
claims : "(1) The stock provided with the bar-receiving recess and 
boss, as described, and witb the clamp arranged in such recess and 
boss substantially as set forth." This covers the ground, and is like 
claim 6 of the reisoiue, which, therefore, I hold to be valid, and to 
hâve been infringed. 

Interlocutory decree for complainant. 



HoB and others v. Boston Daily Advertiseb Cobp'n and others. 
(Circuit Court, D. Massachusetts. Februaiy 8, 1883.) 

Patents for Inventions— Pbeliminakt Injtjnction — Whbn Denibd. 

Where the conteat is in fact between rival manufacturers, and tlie improve- 
ment in question is part of a large machine in daily use to print newspapers 
of the défendants, and a change of such part iadifflcultand might embarrass the 
usual course of business of défendants and cause mucli expense to their guar- 
antors from whom they purchased, and would be of no advantage to plaintifEs, 
except to coerce a settlement of the royalty, a preliminary iujunction will be 
denied. 

Whether an injunction would be granted undcr similar circumstances after 
final hearing, quœre. 

In Equity. 

B. F. Thurston, Munson é Phillip, and F. P. Fisk, for complain- 
ants. 

B. F. Lee, for défendant. 

LowELL, C. J. This is a motion for a preliminary injunction to 
restrain the further use of that part of the machinery of a printing- 
press for newspapers vphich is mentioned in claim 3 of patent No. 
131,217, issued to the plaintiffs September 10, 1872. In a suit by 
thèse plaintiffs against one Kahler, in the southern district of New 
York,* Mr. Justice Blatohford bas decided that the patent is valid, 

* 12 FED Rep. 111. 
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and that claim 3 refers to a distinct part of the machinery, and em- 
bodies a sufficient and independent invention, and that the défenses 
of want of novelty and non-infringement, and certain more technical 
points taken in that case by the défense, were not sustained by the 
évidence. The improvement is a useful and ingénions one, and the 
only doubt of its novelty appears to hâve arisen from the fact that it 
was left for a long time unused, and, in the mean time, one Camp- 
bell had made, or nearly made, a similar invention. Infringement 
depended upon the construction of the third claim. The technical 
points were that the invention was made by one of the patentées 
alone, and that the preliminary oath was taken before a person not 
authorized to administer it. Besides giving the weight which must 
always be given to a deliberate décision of a circuit court, I hâve ex- 
amined the record of Hoe v. Kahler, and agrée with the conclusions 
arrived at. I see no reason to suppose that any new évidence is 
likely to be produced in this suit. The défendants bought a machine 
of the successors of Kahler, and are indemnified by them; and they 
concluded their purchase àfter notice of the plaintiff's rights. The 
contest is, in fact, between rival manufacturers. 

Is this a case for an injunction? The improvement in question is 
but part of a large machine, upon which the daily newspaper of the 
défendants is printed, and a change of this part of it, though possi- 
ble, is difficult, and might embarrass the usual course pf business of the 
company, and would cause much expense to Ihe défendants, or, rather, 
to their guarantors. Nor would it be of any advantage to the plaintiffs,^ 
except to coerce a settlement, for they do not use printing machines, 
but make and sell them in the market. Whatever they are entitled 
to in the way of damages, amounts, in efifect, to a royalty. Their 
real damage was suffered when this machine was bought, and is not 
affected by the amount or duration of its use. Acting on this view 
of the matter, the parties hâve been negotiating for the payment of a 
lioense fee, but are very far apart in their estimate of its amount. 
The only advantage which the plaintiffs could dérive from an injunc- 
tion, would be to put them in a better situation than they are now 
in, or than the défendants will then be in for the further conduct of 
the negotiation. If the case were in such a situation that I could 
now décide the question of damages, I might, perhaps, order an in- 
junction, unless that amount were paid within a reasonable time. 

The décisions which refuse an injunction, in cases very like the 
présent, hâve been collected by the diligence of counsel. In some of 
them the courts deny that there is any remedy in equity when the 
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real damage is in the nature of a royalty. See Howe v. Morton, 1 
Fisher, 586; Sanders v. Logan, 2 Fisher, 167 ; Stainthorp v. Tlunniston, 
Id. 311; Morris v. LoweU Mamfg Co. 3 Fisher, 67; Wells v. GUI, 6 
Fisher, 89; Amer. Mid. Purifier Co. v. Christian, 3 Ban. & A. 42; Col- 
gate V. Gold é Stock Telegraph Co. é Ban. & A. 415; N. P. R. Co. 
V. St. Paul, etc., Ry. Co. 4 Fkd. Ebp. 688; N. Y. Grape Sugar Co. y. 
Amer. Grape Sugar Co. 10 Fed. Eep. 835. 

I look upon this as much like a final hearing, since every fact and 
argument at présent available bas been brought to my notice ; but if 
it were final, there are several cases which hold that an injunction 
will net be granted aven then if the plaintiff can be fully compen- 
sated by the payment of money, and there will be much hardship in 
enforcing it. Some of the décisions above cited were virtually final, 
because the same courts had already decided, as against a différent 
défendant, ail the questions of validity and infringement ; and in the. 
f ollowing cases an injunction was ref used at the final hearing : Loiv- 
ell Manufg Co. v. Hartford Carpet Co. 2 Fisher, 475; Bliss v. Brook- 
lyn, 4 Fisher, 596; McCrary y. Pennsylvania R. Co. 5 Fed. Eep. 367; 
Ballard v. Pittsburgh, 12 Fed. Eep. 783. So, in Forbush v. Bradford, 
1 Fisher, 317, the same plaintiff had recovered a verdict and judg- 
ment at law against the same défendant, but as the injunction would 
operate harshly, and as Mr. Justice Cuetis had doubts of the sound- 
ness of his own rulings at law, which were to be tested by writ of 
error, he refused the injunction. The suprême court consider that 
on final hearing an injunction should not always be granted, as ap- 
pears from two citations made by the défendants : the remarks of 
McLean, J., in Barnard v. Gilson, 7 How. 650, and rule 93 in equity, 
published at the beginning of 97 U. S. 

For thèse reasons, I am of opinion that the power to issue an in- 
junction should not be exerted at this time, and I doubt if it should 
at any time in this case, except an injunction nisi, which is not asked 
for. 

Motion denied. 
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WiLsoN V. Chickeeing and others. 

(Circuit Court, D. Massachusetts. February 21, 1883.) 

Patents foe Inventions— Licbnsbb — Whbn cannot Sob rsr His Own Namb. 
A mère license to make and use, without the right to graat to others to 
makc and use the thing patented, though exclusive, will not authorize the li- 
ccnscc to bring suit in his own name for infringement, without joining the 
patentée. Semble, if tlie patentée refuses to join, a court of equity can give a 
remedy to the licensee. 

In Equity. 

I. D. Van Duzee, for complainani. 

Hutchins é Wheeler, for défendants. 

LowELL, C. J. This is a suit for infringement of the patent, No. 
169,931, granted to W. F. Ulman, for an improvement in piano-forte , 
pedals. The défendants demur because the owner of the patent is 
not made a party. The sole plaintiff is Epaminondas Wilson, doing 
business as E. Wilson & Co., and he allèges an assignment to him by 
one Jacob Ulman, who was the owner of the whole patent, and whom, 
for convenience, I shall call the patentée, of the exclusive right to 
manufacture and sell the patented article in and throughout the 
United States for 10 years from June 1, 1877. 

The défendants argue that the grant is not so exclusive that the 
plaintiff can m'aintain his suit alone. The sealed agreement, which 
is made part of the bill, is in substance as foUows : 

(1) Ulman licenses and empowers "the plaintiff to manufacture, for the 
lerm of 10 yeare, piano-forte pedal feet containing the said patented improve- 
ment, and to sell tlie same;" but in case of the plaintifif's bankruptcy the 
license shall end. 

(2) The plaintiff agrées to use his best endeavors to introduce into use and 
sell such pedal feet. 

(3, 4, and 5) The plaintiff is to make full quarterly returns of ail his' sales 
■ if said pedal feet, and to pay certain royalties. 

(6) The plaintiff is to hâve the exclusive right to manufacture and sell the 
I )edal feet. • • 

(7) "It is agreed that neither.of the parties to this agreement shall, in any 
ovent, be liable to bring an action or actions against any infringer or infrin- 
i^ers upon said patent." 

Counsel bave prepared the case with diligence, and hâve cited 
many authorities. The statute of July 4, 1836, (6 St. 117,) which is 
the governing law, provides (section 11). that every patent shall be 
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assignable in law, either as to the -whole interest or any imdivided 
part thereof, by any instrument in writing; which assignaient, and 
also every grant and conveyance of the exclusive right under any 
patent to make and use, and to grant to others to make and use, tha 
thing patented, shall be recorded, etc. Section 14 provides that 
damages may be recovered in an action on the case, to be brought in 
the name of the person or persons interested, whether as patentées, 
assignées, or as grantees of the exclusive right within and throughout 
a specified part of the United States. Section 17 gives jurisdiction 
in equity as well as at law. 

It has been uniformly held that the right of action, or suit at law 
or in equity, thus given by the statuts refers back to section 11, and 
that those persons. may bring actions or suits in their own names 
who are there mentioned, and, in gênerai, that none others may do 
80. Therefore, a mère licensee cannot maintain an action at law, 
nor can he, generally speaking, sue in equity, without joining the 
patentée. Gaylor v. Wilder, 10 How. 477; Blanchard v. Eldridge, 
1 "Wall. Jr. 337; Potter v. Rolland, 4 Blatchf. 206; Sanford v. 
Messer, 1 Holmes, 149. 

The statuts of 1870, which codified the patent laws, adopted a 
more condensed form of statement. In section 36 (16 St. 203) it 
says simply the patentée may grant an exclusive right under his patent 
to the whole or any specified part of the United .States, instead of the 
exclusive right to make and use, and to grant to others to make and use, 
the thing patented; and the same language is found in Eev. St. § 
4898. But the décisions, again, are uniform that this change of 
phraseology in volves no change in the law. See Paper Bag Cases, 
105 U. S. 766; Nelson v. McMann, 4 Ban. & A. 203. 

ïhe plaintifif is not the grantee of an "exclusive right" under thèse 
statutes, because he bas no right to grant to others the right which he 
himself has to make the pedal feet. This is plain from the whole 
ténor of the con tract. The word "assigna" is not used in it in connec- 
tion with the plaintiff ; if he becomes bankrupt, the license is at an 
end; he must render qnarterly accounts. AU thèse stipulations are 
inconsistent with such a grant as the statute refers to. He has not, 
then, a statutory right to proceed alone ; and I consider that the gên- 
erai rules of equity pleading would make the patentée a proper party 
to the cause. 

I do not, however, intend to be understood that the pliaintiff will 
be without remedy if he cannot find the patentée, or if the latter is 
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hostile. TJie stature does not abridge the power of a court of equity 
to do justice to the parties before it, if others who cannot be found 
are not absolutely necessary parties, aa in this case the patentée is 
not. At law, the plaintiff could use the name of the patentée in an 
action, and perhaps he may hâve that right in equity under some 
circumstances. The bill gives no explanation of his absence ; but it 
■was said in argument that he is both out of the jurisdiction and hos- 
tile. If 80, no doubt there are methods known to a court of equity 
by -which the suit may proceed for the benefit of the only person who 
is entitled to damages. The seventh stipulation, that neither of the 
parties shall be "liable" to bring an action, means, no doubt, that 
the plaintiff bas no right to subject the patentée to costs, but it does 
not mean that, upon proper terms, the name of the patentée may 
not be used, if the law requires it. If it does mean that, it la répug- 
nant and void. 

Demurrer sustained ; plaintiS bas 30 days to amend. 



Plimptoh p. Winslow. 

((Xreuit Court, D. Massaehuiett*. February 3, 1883.) 

Patbkts fok Inventions— Pablob Skatbs. 

Where skates eontaining an improvement on an earller patent held by th« 
Bame inventer were in use or were offered for sale by the same inventer, 
■whether actually sold or not, more than two years before Us applicallou for 
his second or subordinale patent, the iatter is Toid. 

In Equity. 

T. W. Clarke, for complainant. 

George L. Eoherts and J. L. S. Roberts, for défendant. 

LowELL, G. J. The plaintiff was the pionéer in the invention of 
parler skates. In his first patent, granted in 1863, and which, there- 
fore, expired in 1880, he shows the principle of ail subséquent in- 
ventions. In his second patent, granted in 1866, which is now in 
suit, No. 55,901, he made "certain improvements in roUcr and other 
skates, patented by me, January 6, 1863," which oonsisted ''in a 
novel and improved construction and arrangement of the aeveral 
parts, whereby several advantages are obtained over the old or orig- 
inal mode of construction, as herein fully set forth." The défendant. 
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who was formerly in the employ of the plaintiff, has lately made im- 
provements in parlor skates, for which he holds one or more patents, 
He was enjoined at the preliminary hearing because he held a pat- 
ent which, on its face, was subordinate to that of the plaintiff, and 
the skates made nnder it had, as Ithought, infringed upon, the plain- 
tifs rights. Since that time, a new défense has been developed and 
sustained by a good deal of évidence, which appears to be honeat ; 
and the question is of its sufficiency. That défense is that this pat- 
ent was applied for August 19, 1865, and that more than two years 
before that day, that is, before August 19, 1863, the invention had 
been in public use, or on sale, with the plaintifï's consent and allow- 
anee, which, by St. 4 July, 1836, § 6, (5 St. 119,) as modified by St. 
3 March, 1839, § 7, (5 St. 354,) is a statutory forfeiture. 

One witness testifies to the use of a skate, Exhibit 1, by his wife, 
who is now dead, in June, 1863; another, to his receiving one like 
Exhibit Forbes Roller Skate, from Mr. Doane, in July, 1863. Doubt 
is thrown on both thèse dates by the évidence for the complainant. 
Other witnesses speak of the use of skates like thèse exhibits, by the 
plaintiff, and by others, with his consent, in the city of New York, in 
May, 1863. After the lapse of 19 years, the exact month in which a 
witness saw a particular thing must be doubtful. One witness hap- 
pened to be an editor of a newspaper, and he produces an article 
written by him and published in his newspaper, May 16, 1863, which 
gives an account of the opening of the Apollo Rooms for parlor skat- 
ing, in the course of which he says : "Mr. Plimpton was there with 
his new patent parlor skate, which appeared to be the favorite, as it 
enabled the skater to take many of the 'roUs' and 'edge move- 
ments.' " 

The "patent" referred to is that of 1863, and it is proved that 
the skates like No. 1, and Forbes, were marked as patented in 1863, 
and there is no évidence that the old and structurally-imperfect 
form of skate was used at this time, though they were clearly within 
the first patent. Only one of the witnesses ever saw the old form of 
skate, and he saw it beforei 1861. 

Another witness, Doane, who appears to be candid and cautious, 
had a conversation with the plaintiff in May, 1863, about his parlor 
skates, and about Doane's furnishing the wood parts for some of 
them, which he afterwards did, but later than August. But on or 
about the month of May, the plaintifï sent him certain castings, etc., 
to inform him what sort of a skate he made, and Doane made up the 
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Forbes skate, but -whether in July, aB Forbes says, or in December, 
as Doane says, I do not décide. Doane was twice recalled, by con- 
sent. At liis last examination he testified to receiving from the 
plaintiËf several copies of a card, one of which he produced, which 
contains Plitnpton's price-lisfc for three patterns of parlor skates. 
The priee-list is not dated ; but it is believed by the witness that he 
received it early in 1863, and before he bought a moulding machine 
in May, 1863. 

There can be no reasonable doubt, I think, that the skates were 
like those produced in évidence, and they are substantially like the 
patented skate of 1866. Several other -witneBses testify to a use in 
New York, which they think was before Âugust, 1863. 

The complainant ofifered no évidence to explain or contradiot any 
of the testimony, except as to the dates of the sale or gift of the two 
exhibits. If the price-list was published in May, it would be imma- 
terial that no skates were sold before the nineteenth of August, be- 
cause they were "on sale." The fact does not appear improbable, 
when we consider that ail thèse skates vrere marked, and properly 
marked, as patented in 1863, and it is altogether probable, in the ab- 
sence of ail explanation by the plaintiff, that the plan of obtaining 
a subordinate patent for his spécial structural improvements was not 
though't of until after 1863, although the improvements had been 
made soon after the first patent was obtained, and before the inven- 
tion was aetually practiced. 

I am constrained to say that I find the défendant to hâve proved 
that the new skate was in public use or on sale, with the plaintiff's 
consent, before August 19, 1863. 

The défendant bas used parlor skates which, under advice of coun- 
sel, he thought did not corne within the soope of the injunction. 
Whether he was right or not can now affect only the question of 
costs, if it can bave any effect. I réserve that question. Decree for 
the défendant. 
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UoDLToii and others v. Mooee. 

(Circuit Court, N. B. IlUnoii. January 6, 1883) 

1. Seamen's Wages— On Voyage Partially Broken up. 

A contract for a voyage to be performed by seamen'on vessels on the norlli- 
ern lakes is terminated by the necessary laying up of the vessel for the w. 1er 
at an intermediate port ; and where no provision is made in the contract for 
such a contingeney, the seamen are entitied to the necessary expenses of tl-eir 
return to the place of shipment, and to their wagcs up to the time of their ar- 
riva] at the intermediate port, and, it seems, to their waiçes during the neces- 
sary time oecupied in their return to the place of shipment. 

2. Tendér m Admiralty. 

Any real offer to pay money by one then ready and willing to pay, is treate;] 
as a valid tender in the admiralty, without inquiry whether the money was 
produced or not, or in what form; but the offer must be without condition, 
and it should be renewed in the answer or distinctly made upon the record at 
some time during the progress of the litigation. 

In Admiralty. 

C, E. Kremer, for libelant. 

W. H, Condon, for respondent. 

Deummond, C. J. This is a libel for wages and traveling expenscs 
against the défendant, the captain and owner of the schooner, Zach. 
Chandler. The libelants shipped on the schooner at Chicago, on 
the eleventh and thirteenth of November, 1880, for a voyage to Erie, 
Pennsylvania. The wages were to be four dollars per day. The 
schooner met with adverse weather, and the winter set in earlier than 
usual, BO that the schooner was obliged to lay up at Escanaba, in 
Green bay, on the twenty-third of November. The captain, when it 
was ascertained that the schooner could not proceed on her voyage 
until the following spring, offered to pay the libelants the wages 
which had been earned, at the rate stated, up to that time, provided a 
fuU aequittance were given. The libelants refused to receive the 
wages on thèse terms, and claimed that their expenses should. be 
paid back to Chicago, the place of shipment. This the captain de- 
clined to do, and the libelants did not, consequently, receive any 
compensation whatever, and in conséquence the libel was filed for 
the amount of wages due to them, and for their expenses from 
Escanaba to Chicago. Therè was no written contract made between 
the parties, no shipping papers signed, and nothing said by either 
party as to what would be the effect upon their rights, provided tl e 
voyage was delayed until the following spring. 
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It îs not claimed that the voyage was absolutely broken up, or that 
it was prevented from being accomplished the next spring. The libel- 
ants did not offer to remain on board the vessel and complète the 
voyage. It seems to hâve been assumed between the parties that in 
■conséquence of the vessel being detained there during the whole win- 
ter, it did not become the duty of the libelants to remain, nor of the 
défendant to retain and pay them until the folio wing spring. There 
^ould seem, fherefore, to be great force in the position that the con- 
tract between the parties, however it may hâve been as to the voyage, 
was terminated by their voluntary act. But, independent of this con- 
sidération, I am inelined to think that under the facts stated the con- 
tract of hiring for the voyage must be regarded as terminated be- 
tween the parties. Undoubtedly it was the expectation on hoth sides 
that the schooner would complète her voyage to Erie that fall ; but, 
in the exercise of a reasonable discrétion, having been laid up at Es- 
■canaba for the winter, although the voyage might be resumed in the 
foUowing spring, it could not hâve been anticipated as a part of the 
•contract under such circumstances that the libelants would bave the 
ïight to remain there ail winter, without any service rendered at the 
high rate of wages named, or that it was the duty of the défendant 
to pay them those wages until the end of the voyage in the spring. 
The navigation between Chicago and Erie is suspended on an average 
at least four months in the year, and we think it is the gênerai under- 
standing both among seamen and vessel-owners that the necessary 
laying up of the vessel at any intermediate point, for and because of 
the winter, is considered in this and similar cases, just before the 
close of navigation, as terminating the contract of service, and that 
the seamen are at liberty to abandon the voyage, and the vessel has 
a right to employ other seamen in the spring when navigation opens. 
If the détention were only for a short time, then, perhaps, this rule 
would not prevail ; but considéring the time during which the vessel 
is detained, it seems as though this is the only safe course to be 
adopted in such a case. In this respect, therefore, I agrée entirely 
with the view taken of the case by the district court. 

The only real controversy in the case seems to be in relation to the 
expenses of the libelants from Escanaba to Chicago. They do not 
claim their wages during the time occupied by the trip, and there- 
fore, strictly speaking, the question of wages during the journey does 
not arise. When they were discharged at Escanaba, the captain 
oiïered them their wages up to that time, on condition that a receipt 
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in full were given ; and it is claimed that this constituted a tender in 
the admiralty law of the amount that was actually due at the time. 
It is true that the same strictness does not exist as to tenders in 
admiralty as at common law. The rule as stated in 2 Pars. Sliipp. 
& Adm. 484, is that "any real offer to pay by one thea ready and 
willing to pay is treated as a valid tender, without inquiry whether 
the money was produoed or not, or in what form." But in this case 
the tender was made, subject to the condition that a full acquittance 
should be made, and the offer to pay was not renewed in the answer, 
nor, so far as appears, was it ever afterwards repeated on the record 
before or during the progress of the litigation. No written intima- 
tion was given to the court after the decree of the district court, and 
it has not at any time been renewed in this court, although the coun- 
sel has said that his client has always been willing to pay that 
amount. Of his ability to do so this court has no knowledge. In a 
case cited in the notes to Parsons, one fact which constituted in the 
opinion of the court a sufficient tender was that it was renewed in 
the answer, and that was a case where the tender was accompanied 
with a request for a receipt. Page 484, note 1. In this case the 
district court allowed the libelants their wages up to the time of their 
discharge, and their expenses from Escanaba to Chicago, [The Zach. 
Chandler, 7 Fbd. Ebp. 684,) and the question is whether they were 
entitled to their expenses. 

In the case of The Steam-boat Lioness, 3 Fed. Eep. 922, the district 
court gave the libelants their wages from the time of their discharge 
up to the time of their return to the place of departure, as well as 
their expenses during the return. In that case the vessel, in the 
course of her voyage, encountered ice in the Mississippi river and the 
voyage was broken up. It does not appear how the voyage was 
broken up, nor whether it was by the mutual consent of the parties. 
The case décides that the libelants were entitled to their expenses 
and wages during their return, irrespective of the fact whether the 
discharge was caused by the fault or act of the vessel-owner. The 
reasoning of the court, however, appears to proceed on the assumption 
of a discharge without cause, or a wrongful discharge. The court 
lays down the rule as well settled that it was the right of the mariners 
to be transported to their ports of shipment, leaving the inference that 
it was their right under the facts stated in the opinion. Of the nu- 
merous authorities cited in that case scarcely one ean be said liter- 
£,lly, however it may be in principle, to go the length claimed bj the 



BOULTON V. MOORB. 925 

court ; that îs to say, in a case where both parties must be presumed 
to know that the contract may be terminated by some act independ- 
ent of either; for instance, by vis major, as in this case. Hère, as 
we hâve assumed, there was no -wrongful discharge or discharge with- 
oul a cause, and there was no act done by the vessel-owner which 
terminated the contract between the parties. This was a verbal con- 
tract, but I do net see how, if it had been a written contract of the 
character proved, it could hâve affected the principle iuvolved in this 
part of the case. 

In the case of The Hudson, 8 Ped. Eep. 167, where the libelants, 
without any written articles, shipped on board of a packet running 
between Pittsburgh and Cincinnati, on the Ohio river, and on the ar- 
rivai of the packet at Pittsburgh, the river being frozen over and nav- 
igation by reason of ice having been suspended for eight days, weredis- 
charged, the court beld that they were entitled to their wages up to 
the time of their return to the place of shipment, as well as their ex- 
penses during their return. In that case I think it may be inferred, 
perhaps, that the libelants were discharged without sufficient cause, 
and in that respect it was différent from the case under considér- 
ation. 

Judge Stoet bas decided in several cases that where a neutral ves- 
sel is captured, it does not necessarily break up the voyage. If the 
capture is wrongful, the vessel may be released and the voyage pro- 
ceed, and he therefore calls it, under such circumstances, a mère sus- 
pension of the voyage; and he has held that the mariner, under such 
circumstances, is entitled to his wages until his return to this coun- 
try. Emerson v. Howland, 1 Mass. é5; Brown v. Lull, 2 Sumn. 443; 
and see Brooks v. Dow, 2 Mass. 39. 

The acts of congress do not provide for the payment of the wages of 
marinera, or their expenses back to the port of departure, where there 
is no fault committed or act done by the vessel-owner, Whenever a 
vessel is sold in a foreign country and the seamen discharged, then 
three months' wages are to be given to them. Eev. St. § 4582. 
Where the service of the seaman is terminated before the period 
oontemplated by the agreement, in conséquence of the wreck or loss 
of the vessel, the seaman is entitled to his wages up to the time that 
the contract is thus terminated, but not for any further time. Eev. 
St. § 4526. It would seem that in the case of a delay for re- 
pairing a vessel, or in conséquence of capture, it becomes a question 
whether the delay is a reasonable one. If it be long continued, de- 
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pending somewhat, of course, npon the cause of the delay, tlien it 
would seem as though the contract between the seamen and the ves- 
sel-owner must necessarily be terminated. 2 Pars. Shipp. & Adm. 
86; and see Woolf y. Brig Oder, 1 Pet, Adm. 262. 

Judge Story admits that in a case of capture, followed by con- 
demnation, the contract is dissolved, and the seamen lose their 
wages, unless there is a subséquent restitution of the property, or of 
its équivalent value, with an allowance of freight ; and he says that 
it is the duty of the mariners to remain by the ship as long as there 
u any hope of recovery of the property; but the question recurs, 
how long is the mariner to wait until thèse facts are ascertained ? 
And so in the case of repairs. Undoubtedly, if they can be oompleted 
■within a short time, the contract remains. But suppose that it takes 
many months, or a year, or more, to make the repairs, as we can 
easily imagine there may be cases where they may take that time, 
is the contract still to continue between the seamen and the ship- 
owners ? The extent to which some of the courts hâve gone in al- 
lowing the wages of seamen is shown by the fact that they hâve per- 
mitted the représentatives of the seamrn to recover wages for the 
whole voyage, although the seamen may hâve died long before the 
voyage was terminated, (2 Pars. Shipp. & Adm. 68, note 4, and 
cases there eited,) and so when the seaman was sick and left in a for- 
eignport. Brunent v. Taber, 1 Sprague, 243. In examining the cases 
cited, and others which might be named, one cannot avoid the con- 
clusion that the courts of admiralty hâve adopted rules much more 
libéral to seamen than are applied to other persons who ordinarily 
make contracts with each other. They bave appeared studious to 
guard at every possible point what may be considered as the equities 
of the sailor. They do not apply the same strict rules of construc- 
tion to the contracts which he makes as in the contracts of other 
persons. If there is anything in his contract which the court thinks 
hard or unfair to the seaman, the court requires clear évidence that 
he made the contract with a fuU knowledge of what it contains, and 
his assent to such clauses therein written, and in the case of any un- 
foreseen event oceurring, or one not provided for or anticipated, per- 
haps it is not too strong an expression to say that the courts construe 
the .contract upon the assumption of what the sailor would bave 
claimed or inserted if the event had been foreseen or anticipated. 
Their contracts are regarded by the courts of admiralty under the in- 
fluence of feeling quite as much as of logic. As "wards" of the 
court, they are treated with the tenderness of a guardian. 
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Thîs was a contract for a Bervice to be performed on boardof the 
Bchooner in November, for a voyage between Chicago andErie, Penn- 
sylvania. The term of service did not extend f urther than the ar- 
rivai of the scbooner at that port. As has already been intimated, it 
must be presumed to bave been within the knovsrledge of both parties 
that there was a chance for the voyage to be arrested by the approach 
of winter, and by obstructions caused by ice. It has been stated that 
a contract of service, as suoh, according to what is believed tobethe 
universal understanding upon thèse lakes, is terminated by the neces- 
sary laying up of the vessel in the fall for v?inter; but there remains 
the question as to what is the right of the seamen when the voyage 
is thus terminated, where the contract is silent in case of the déten- 
tion of the vessel from the causes named. Under ordinary oircum- 
stances, we think, it could be truly said that the event having hap- 
pened which both parties had the right and whose duty it was to 
anticipate, that each was left entirely free; that the service having 
terminated, payment for the service actually performed would release 
the vessel-owner from ail f urther obligations. On principle, it seems 
that no other rule could be established ; but, as has already been said, 
this is not a case between ordinary persons, but a case between sea- 
men and the owners of the vessel where circumstances bave occurred, 
which hâve not been provided for in the contract. As was inti- 
mated by the district court in its opinion, we can imagine that cases 
might arise where it would become a question, even conceding that 
the expenses of the seamen were to be paid, to what point they might 
go, — whether to the point of departure or to the port where the voyage 
was to terminate ; in this case the first being at Chicago, and the sec- 
ond at Erie. No doubt difficult questions might arise, in similar 
cases — depending upon the place between the two ports where the voy- 
age was terminated for the season ; but those would bave to be de- 
cided under the spécial circumstances of each case, and need not 
now be anticipated hère. The libelants desired to return to the place of 
departure, and it was not proposed to send them to the port of desti- 
nation ; in fact, the expense and difficulty of reaching that port were 
much greater. 

In looking at the gênerai current of the authorities upon the ques- 
tions involved hère, it seems as though the court could not escape the 
conclusion that, in favor of the seamen, their expenses should be al- 
lowed in this case, because they are seamen, and because a court of 
admiralty is bound specially to regard their interest; 



928 FEDERAL EEPOBTEB. 

This case has been the more fully considered by the court, and 
some of the questions, which only arise, perhaps, incidentally in the 
case, havo been discussed and decided because of the gênerai désire 
which has been manifested that the court should lay down some rule 
which will govern in cases of this kind ; and it may be as well to 
state, although the question does not necessarily arise in this case, 
that the same rule which would award the libelants their expenses 
from Escanaba to Chicago, would also, although the claim was not 
hère made, give them their wages during the short time oceupied in 
the journey between the two places. 

The question of wages and of expenses, where seamen are lef t on 
thèse lakes in the fall, under the circumstances which ocourred in 
this case, is one of rery considérable practical importance, because it 
is oceurring in many instances every fall and winter. It would be désir- 
able, as there has been so much controversy on the subject, that it 
should be determined by the suprême court of the United States ; but in 
ail cases where thèse questions arise, the amount involved is so small 
that it is h ardly possible that they should go before that court, unless, 
perhaps, when the circuit justice and the circuit judge sit in the circuit 
court, in an admiralty appeal, and they should certify the questions 
to the court of last resort. Ins. Co. v. Dunham, 11 Wall. 1; U.S. v. 
Emholt, 105 U. S. 414, 

The resuit of the whole matter is that this court substantially 
agrées with the district court, and will allow the libelants their wages 
up to the time of their discharge, and their expenses; and I think, as 
there is not the same sum due to each, the amount should be allowed 
to each libelant, and not, as the district court found, an aggregate 
amount due to the libelants together. 

It will be seen it is important that the vessel-owners should hâve 
a written contract with the seamen, in which provision can be made, 
in any contracts entered into near the close of navigation, as to the 
rights of the seamen in case of the détention of the vessel at an inter- 
médiate port during the winter, 

Where such contracts are fairly made and well understood by the 
seamen, there can be no doubt they would be binding on them. 
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